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TO 


THE  RIGHT  HONOURABLE 


JOHN,   LORD  ELDON, 


liORD  HIGH  CHANCELLOR  OF  GKJEAT  BRITAIN, 


4rc«  Sfc»  Sfc» 


Mr  LoRB^ 


THE  terms  in  which  your  Lordship  has 
been  pleased  to  express  your  acceptance  of  the  Dedication 
of  these  Volumes^  demand  my  particular  acknowledgments. 

My  acknowledgments^  as  a  member  of  the  profession 

of  the  law,  are  also  in  an  especial  manner  due  to  your 

Lordship^    when  it  is  considered  that  those  parts  of  this 

Treatise  which  stand  upon  the  firmest  ground  of  principle 

and  science^  are  drawn  from  your  Lordship's  judgments. 

Without  borrowing  largely  from  that  fund,  I  could  never 

have  fulfilled  my  engagements  with  the  Public ;  or,  perhaps  it 

would  be  more  correct  to  say,  that  if  the  T%9t  and  multifarious 

mass  of  former  doctrines  on  the  subject  of  Wills  had  not 

been  reduced  to  some  elementary  consistency  by  the  Gases 

decided  within  these  last  ten  years  in  the  Court  of  Chancery^ 

I  could  never  have  ventured  upon  the  undertaking 
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ir  DEDICATION.^ 

Under  these  circumstances  a  D^edication  of  the  following 
Work  to  your  Lordship  has,  I  trusty  enough  in  it  of  propriety 
to  defend  it  from  the  imputation  of  presumption. 

It  is  with  the  sincerest  gratitude^  therefore^  that  I  beg 
to  approach  your  Lordship  with  this  tribute  of  professional 
industry^  and  to  request  that  you  will  receive  it  as  a  testi- 
mony of  the  profound  respect  with  whiph  I  am 

My  Lord, 

Your  Lordship's  much  obliged. 

And  obedient  humble  Servant, 

WILLIAM  ROBERTS, 

Jldary  Vacatiany  181 5^ 
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oir 


WILLS  AND  CODICILS. 


CHAP.  I. 

OF  MAKING  AND  PUBLISHING  WILLS. 


SECT.  I. 

Progress  of  the  Law. 

Alienations  to  take  effect  after  death,  can 
only  be  the  practice  of  an  advanced  period  in  the  pro- 
gress of  society:  after  the  hand  that  held  and  main- 
tained the  possession  is  withdrawn,  to  permit  the  will 
of  the  proprietor  to  direct  the'  succession,  implies  a 
conception  of  the  sac'redness  of  property,  and  a  state 
of  order  and  security  which  does  not  exist  in  the  be- 
ginnings of  nations  (i).  It  appears  doubtful  whether 
among  the  Romans,  before  the  introduction  of  the 
laws  of  the  Twelve  Tables,  or  among  the  Athenians 
before  the  legislation  of  Solon,  the  direct  testamentary 

-  ■■■■■  ■■■  -■  I  .  I  ■! 

(1)  Omnino  rationi  naturali  repupiatf  alicui  jus  esse  staiuendi 
de  rebus  suis  ita^  ut  voluntas  post  mortem  valere  incipiat ;  ubi  jam 
telle  denU  et  mors  omnia. solvit,  Hert.  Elem.  Polii.pars.  2.  sect. 
U.  §  53.     nd,  Finn.  Comm.  tit.  de  test,  ordin. 
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disposition  even  of  moveables  was  allowed;  andamon^ 
the  ancient  Germans  it  appears  that  the  children  suc- 
ceeded to  the  possessions  of  the  .parent^  and  that  he 
had  no  power  to  alienate  them  by  his  will.  If  he  had 
no  children^  the  steps  in  the  order  of  inheritance  and 
succession  were  the  patres,  patrui,  avunctdi  (2). 

■    ■  ■  ■  ■      ■  !■  I  ^— ^.^  >  I  ■■■■■« 

Progress  of      (3)  The  succession  to  the  heirs  of  the  body*,  and  in  case  of  the 
mmtifkaio    ^®^®^'  ®^  S'^ch  representatiYes,  to  the  ne^t  in  proximity  of  blood, 

in  the  Ro-    [f  not  a  law  of  nature,  seems  so  to  correspond  with  its  dictates. 

manjuris- 

pmdence.    that  history  hardjy  carries  us  back  to  a  time  when  the  notion  and 

admission  of  this  claim  did  not  pre? ail  among  mankind.  The  sug- 
gestions of  a  common  feeling  appear,  therefore,  to  have  made  this 
an  uniyersal  rule  of  transmission,  and  to  haTe  established  it  in  com- 
munities widely  separated  by  time  and  place.  Thus  the  represen- 
tation in  the  channel  of  blood  and  proiimity  seems  to  have  had  its 
foundation  higher  than  any  posltiTe  institutions,  though  to  positiTe 
institutions  we  must  of  course  refer  to  the  modifications  of  this  rule 
of  succession  ;  which,  indeed,  has  been  so  Tariously  ordered,  that 
no  two  nations  exactly  resemble  each  other  in  their  institutions  re- 
garding it. 

That  the  right  of  controuling  this  succession  by  the  private  will 
of  the  possessor,  was  the  product  of  an  improred  period  of  legis- 
lation, there  is  much  concurrent  testimony  to  shew.  Till  the  le- 
gislation of  Solon,  the  Athenians  did  not  possess  this  priTilege,  as 
it  appears  fropi  many  authorities,  particularly  from  Plutarch,  in 
his  life  of  Solon,  page  106,.  edit.  Bryan,  and  the  orations  of  Isaeus, 
especially  de  Philoctemonis  HerecUtaie  ;  nor  according  to  Selden  dc 
Success,  bon^  Hebr.  c.  24.  did  it  exist  among  th  J  ancient  Jews ;  nop 
as  we  learn  from  Tacitus  de  mor»  Germ.  c.  20,  among  the  Grermans 
}n  his  day.  The  tenderness  which  continued  to  prevail  among  the 
Romans  for  the  legal  heir  is  strongly  displayed  in  their  provisions 
by  the  laws  Furia^  Foconioy  and  Falddia^  and  more  pointedly  per- 
haps by  their  remedy  of  querela  inofficiosi  tcstamenti^  wherever  a 
will  was  made  against  the  order  of  natural  affection,  without  rea- 
sonable cause. 

With  respect  to  the  question  how  far  the  right  of  disposition  bj 
will  existed  among  the  Romans,  before  the  laws  of  the  Twelve 
Tables^  there  seems  to  be  muck  variety  of  opinion.    The  text  of 
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If  the  power  of  disposing  of  land  by  will  was  exer- 
cised by  our  An^lo-Saxon  ancestors,  it  spems  much  less 


Justiniaii  propounds  the  order  in  which  the  form  of  the  testamenii 
fadio  proceeded,  which  the  student  will  consult,  with  pleasure,  in 
the  Commentary  of  Vinnius,  edited,  with  notes,  by  Heineccius,  in 
the  title  de  Tesiamentts  Ordinandis,  It  appears  that  the  most  an- 
deot  mode  of  making  a  testament,  among  the  Romans,  was,  by 
CMiTerting  a  man's  private  will  into  a  public  law,  for  such  seems  to 
hire  been  the  object  and  intention  of  the  promulgation  or  celebra- 
tion of  a  testament  in  the  caltUis  comitiisy  i.  e.  in  the  presence  of 
the  Roman  people  summoned  before  the  Sacerdotal  College  per 
Qtrias.  And,  according  to  Heineccius,  these  assemblies  were  not 
conYened  specially  for  the  purpose  of  giving  sanction  to  wills,  sed 
i^um  ferendarum  magistraiuumque  creandorum  causa  immo  H  ob 
jdia  negoUa  publico^  beUuniy  pacem^  judicia^  Sfc. 

Thus  was  this  private  disposition  by  testament  of  the  property  of 
an  individual  promulged  and  ratified  in  the  same  manner  as  a  public 
kw ;  and  for  this  reason  the  testamenti  fadio  has,  in  the  text  of 
the  imperial  law,  been  said  to  be  nonprroaii  sedpublidjuris^  D.  28* 
c.  3.  and  again  by  Ulpian,  it  is  said,  legatum  esty  quod  legis  modo-^ 
tesUunento  relinquitury  Ulp.  tit.  24.  §  1* 

AjQother  form  of  testament  which  existed  antecedently  to  the 
laws  of  the  Twelve  Tables,  was  that  called  testamentuttr prodndum 
or  inproeinctUj  which  was  the  privilege  only  of  those  who  were  on 
the  eve  of  going  to  battle,  or  git^  for  the  war,  with  the  uncertainty 
on  their  minds  of  their  ever  returning,  and  was  among  the  imrau- 
oities  ia  regard  to  property  conferred  by  the  Romans  upon  the  de* 
fenders  of  their  country. 

Bat  as  the  eomitia  were  held  but  twice  a  year,  so  that  a  man 
might  be  surprised  by  sickness  without  having  the  opportunity  of 
thus  solemnizing  his  last  will,  and  the  attendance  upon  these  public 
assemblies  was  often  difficult  or  impossible  to  thd  aged  and  infirm ; 
and  forthennore,  as  women  were  by  these  forms  precluded  from 
making  any  testament,  as  not  having  any  communion  with  these 
comiiiay  according  to  Gellius,  lib.  5.  c.  19,  a  third  mt^thpd  was 
Unick  out,  which  might  facilitate  the  ultimate  disposal  of  private 
properlj  to  all  descriptions  of  persons,  otherwise  competent ;  and 
thb  last  method  was  called  the  testamentum  per  ws  et  libramy  \\'hich 
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likely  that  it  originated  with  themselves,  than  that  they 
adopted  it  from  those  laws  which  the  Roman  govern- 


was  a  fictitious  purchase  of  the  family  inheritance  of  heirship,  bj 
money  weighed  in  a  balance,  and  tendered  by  the  intended  inheritor 
to  the  testator,  before  witnesses. 

Thus  it  is  said  to  be  imago  vetusti  maris  in  vendHione  aique  alte^ 
natione  return  mancipi^  quce  uno  verbo,  mandpatio  didtur^  nimirum 
ut  is  in  quern  has  res  transferebantur^  eas  emeret  domino  are  el  li» 
bra^  appenso  ei  vo/xou  %apiv  nummo  uno.  And  it  seems  that  this 
fictitious  proceeding  was  still  retained  after  the  pFomulgation  of  the 
law  of  the  Twelve  Tables  had  authorized  the  making  of  wills  by 
the  clause  of  paferfam.  uti  legassit  Sfc,  iiajus  esto;  for  it  was  still 
regarded  as  necessary,  to  raise  the  will  of  a  prirate  man  to  a  lerel 
with  the  laws  of  the  state,  that  it  should  take  the  shape  of  a  strict 
legal  transaction  inter  vivos ;  for  testandi  de  pecunia  sua  legibut 
certis  faadtas  est  permissa,  non  autem  Juris  dsctionis  muiare  for^ 
mcttn^  vel  juri  publico  derogare  cuiquam  permissum  est*  C  6. 23. 
1 3.  The  two  former  methods,  by  the  iestamentum  in  procinctUy  and 
calalis  comiliis^  were  thrown  into  total  disuse,  by  the  testamenium 
per  CBS  el  libram  ;  but  this  last  form  of  willing  again  made  way  for 
others  of  a  more  convenient  description. 

The  methods  above-mentioned  were  referrrbleto  Htk^jus  cvoUe^  or 
as  we  express  it,  the  law  of  the  land ;  but  from  the  edict  of  the  prae- 
tor, other  forms  at  length  were  brought  into  practice,  by  virtue  of 
which  jus  honorarium^  the  mancipation  and  the  weighing  and  dew 
livering  of  money,  were  dispensed  with,  and,  in  their  stead,  the 
solemnity  of  signing  by  seven  witnesses,  was  introduced:  the 
presence  only  and  not  the  signature  of  witnesses  being  necessary  by 
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the  Jus  civile. 

At  length,  however,  by  gradual  use  and  progressive  alterations, 
a;s  the  text  of  Justinian  informs  us,  the  lex  prtetoria  and  the  Jus 
civile  were  in  some  degree  incorporated ;  and  a  compounded  regu- 
lation took  place,  whereby  it  became  requisite  to  the  valid  consti- 
tution of  a  will,  that  the  witnesses  should  be  present  (the  presence 
of  witnesses  being  the  rule  of  the  Jus  civile)  ;  that  they  and  also  the 
testator  should  sign,  according  to  the  superadded  institution  of 
positive  law ;  and  lastly,  that  in  virtue  of  the  praetorian  edict,  their 
seals  should  be  af&xed,  and  that  the  number  of  v^itnesses  should  be 
seven. 


Sect.  1.  '  Progress  of  the  Law. 

nient  had  established  and  left  standing  in  this  country; 
It  appears^  however,  pretty  certain,  that  this  testa- 
mentary power  over  land  did  not  survive  the  Norman 
conquest^  except  in  particular  cities  and  boroughs^ 
where,  by  particular  favour,  the  Saxon  institutions 
were  suffered  to  breathe  (3) :  it  ceased  by  the  opera- 
tion of  the  feudal  system  of  property,  which  necessa- 
rily excluded  all  voluntary  alienations  of  possessions 


Afterwards,  the  further  solemnity  of  naming  the  Heir  in  the  tes- 
tament  was  added  by  Justinian,  and  again  taken  away  by  the  same 
emperor,  in  Noy.  119.  c.  9.  and  at  length,  the  excess  of  testimony 
was  corrected  by  the  canon  law  in  the  pontificate  of  Alexander  the 
Third,  by  which  it  was  declared  sufficient  to  prove  a  testament  by 
two  or  three  witnesses,  the  parochial  minister  being  added ;  impro' 
haia  consttiuiione  juris  civilis  de  seplem  (esiibus  adhibendis  ut  nimis 
longe  recedenie  ab  eo  quod  scriptum  est — in  ore  duorum  vel  trium 
testiumjsiet  omneverbum^  Swinb.  64.  Deut.  c.  18.  MaOh,  c.  18.  which 
reformation  obtained  the  sanction  of  general  usage. 

Swinbum  says,  that  this  institution  has  also  been  reformed  by  the 
general  custom  of  this  realm,  ^^  which  distinctly  requires  no  more 
than  two  witnesses,  so  they  be  free  from  any  just  cause  of  excep- 
tion ;"  which  obseryation  he  repeats  in  seTeral  places  of  his  treatise 
on  wills,  on  the  authority  of  Linwood,  in  Siatut.  Verb,  Prob,  de 
Test,  L  3.  Provincial  Constit,  Cant.     Bracton  also  has  the  following 
passage :  ^  Fieri  autem  debet  testamentum  liberi  hotninis  ad  minui 
coram  duobus  vel  pluribus  viris  legalibus  et  honestis^  clerids  vel 
Imcis  ad  hoc  specialiter  eonvocatisy  ad  probandum  testamentum  de* 
fimcH  $i  opus  fuerity  si  de  testamerUo  dubitatur,**  Bract,  lib.  32.  fol. 
61.  bat  these  words  import  a  recommendation,  and  not  an  impera- 
tire  rule ;  and  nothing  seems  now  to  be  better  understood,  than 
that  a  will  of  personality  needs  neither  the  attestation  of  witnesses^ 
or  the  testator's  seal  or  signature  ;  and  though  written  in  another 
hand,  yet  if  proved  to  haye  been  written  according  to  the  testator's 
instructions,  and  approved  by  him,  it  is  a  good  will  to  dispose  of 
chattels.     Comyns,  452,  et  seq. 

(3)  Whether  gavelkind  lands  in  Kent  were  deviseable  by  custom 
seems  to  be  a  matter  in  dispute.  See  the  arguments  pro  et  con.  in 
Rob.  Gavel.  335. 
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with  which  personal  services  and  duties  were  insepa- 
rably  connected*.  But  with  respect  to  moveables,  the 
testamentary  power  seems^  in  this  country^  with  more 
or  less  restraint^  to  have  been  exerciseable  in  a  very 
remote  period.  The  ready  mode  of  authenticating 
the  property  in  goods  by  the  possession^  and  of  trans* 
ferring  the  possession  by  manual  delivery^  and  the 
usufructuary  ajid  revocable  quality  of  terras  of  years, 
caused  them  at  an  early  period  to  be  considered  as 
proper  subjects  for  every  kind  of  alienation.  But 
though  testaments  of  moveables  were  permitted  by 
the  ancient  law  of  England,  according  to  Glanville 
and  Bracton,  yet  the  power  extended  only  to  one- 
third,  called  the  dead  man's  part ;  which  limitation 
seemed  to  prevail  in  London  and  York,  after  it  had 
fallen  into  disuse  in  other  parts  of  the  kingdom,  till 
at  length  by  several  statutes  the  testamentary  power 
over  goods  was  thrown  generally  open  (4). 

■Vide  1  Eq.  Ca.Abr.401. 


Reftraints        (4)  By  the  4th  W.  and  M.  c.  S.  persons  within  the  proTince  of 
tes^amen-     York  may  dispose  by  will  of  all  their  personal  estate,  in  as  large 

tary  power  an4  ample  a  manner  as  within  the  protince  of  (Canterbury,  and 

by  the  cus-  * 

tomsof        elsewhere  ;.. and  the  widows  and  children, 'and  other  kindred  of 

Lo'^dcT"  -  ^^^^  testator,  are  barred  of  their  claims  under  the  custom.  But  ' 
moved  by  the  citizens  of  the  cities  of  York  and  Chester,  who  were  freemen, 
inhabiting  there,  being  excepted  out  of  this  statute,  the  2d  and  3d 
Anne,  c.  5,  was  made  to  repeal  this  exception,  and  to  put  then\ 
upon  the  same  footing,  in  this  respect,  as  persons  within  the  pro* 
Tince  of  York.  And  by  the  11th  G.  1.  c.  18,  the  citizens  and  free- 
men of  the  city  of  London  are  also  enabled  to  devise  and  dispose 
of  their  personal  estate,  in  such  manner  as  they  shall  think  fit, 
i  except  where  they  enter  into  any  agreement  on  marriage,  or  other* 

wise,  that  their  personal  property  shall  be  subject  to  or  distributed 
by  the  custom.  In  cases  of  intestacy,  the  property  becomes  sub* 
jcct  iOy  and  distributable  according  to  the  custom. 


Si«r..li  jProgres^  of  the  Law^ 

According  to  the  author  of  the  Commentaries^  ''  by 
the  aBcient  common  law  of  the  land,  and  which  c(ftL» 
tinned  at  the  time  of  Magna  Charta^  a  man's  goods 
were  to  be  divided  into  three  parts^  of  which  one 
went  to  his  heirs^  or  lineal  descendants^  another  to 
bis  wife^  and  the  third  was  at  his  own  disposal ;  or  if 
he  died  without  a  wife^  he  might  dispose  of  one  moU 
ety^  and  the  other  went  to  his  children.  If  he  had  no 
children^  the  wife  was  entitled  to  one  moiety,  and  he 
might  bequeath  tfjie  other;  but  if  he  died  without 
wife,  or  issue,  the  whole  was  at  his  own  disposal. 
The  shares  of  the  wife  and  children  were  called  their 
reasonable  parts,  and  the  writ  de  rationabUi  parte 
bonbrunij  was  given  to  recover  them. 

In  the  reign  of  Edward  the  Third,  this  right  of  the 
wife  and  children  was  still  held  to  be  the  common  law, 
though  frequently  pleaded  as  the  local  custom  of  Berks, 
Devon,  and  other  counties ;  and  Sir  Henry  Finch  lays 
it  down  expressly  to  be  the  general  law  of  the  land, 
in  the  reign  of  Charles  the  First.  But  the  law  has 
since  been  altered  by  imperceptible  degrees,  and  the 
deceased  may  now  by  will  bequeath  the  whole  of  his 
goods  and  chattels,  though  it  would  be  difficult  ta 
trace  out  when  this  alteration  began*."  (6) 

**  2  Bl.  Com.  491. 2. 


(5)  This  difference  in  importance  between  land  and  goods  arose  Of  the 

out  of  the  principles  of  the  feudal  system.     According  to  the  law  of  1^™^^^*^^. 

Rome,  no  such  difference  subsisted.     The  general  representatiye  ing  lega- 

was  the  heir,  and  by  that  title  he  succeeded  as  well  to  the  move-  different 

ables  as  immoyeables.     And  when  the  whole  substance  deTolyed,'  stages  of 

the  Roman 
the  difference  was  only  between  him  who  was  appointed  heir  by  law. 
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With  respect  to  land^  the  feudal  system  was  lon^ 
in  giving  way  to  the  increasing  propensity  of  indivi- 


the  will,  and  was  called  the  hisres  insttiutus*^  and  him  who  suc- 
ceeded to  the  intestate  as  his  natural  heir.  It  has  been  endeayour- 
ed,  in  a  preceding  note,  to  help  the  student  to  understand  the  na« 
ture  of  this  appointment  of  an  heir,  by  will,  in  the  law  of  Rome, 
before  and  after  the  law  of  the  Twelve  Tables,  by  the  clause  '^  uti 
quisque  legassit^  S^c^  (which  was  construed  to  comprise  the  hwrC" 
dum  mstUutioneSy  as  well  as  the  legato)  confirmed  the  general  testa* 
mentary  power.  A  slight  summary  of  the  practice  and  forms  of 
bestowing  particular  parts  of  a  man's  possessions  by  way  of  legacy, 
under  the  different  stages  of  the  Roman  law,  may  perhaps  be  not 
unacceptable. 

The  legaia  et  Jideh-commissa  were  the  two'  modes  whereby  the 
testamentary  disposition  of  property  ifi  particular  things  was  effect- 
ed ;  in  contradistinction  to  a  gift  of  the  universal  inheritance  or 
substance  of  the  testator ;  in  the  disposal  whereof,  and  in  the  in- 
stitution or  appointment  of  the  uniyersal  heir,  consisted  properly 
the  testamenii  f actio. 

Another  very  important  distinction  between  the  harediiat  es>  tes* 
tamento  and  the  legaium  was  this — that  the  latter  was  purely  lu- 
crative, whereas  the  former  was  often  burthened  with  obligations, 
and  sometimes  to  such  an  extent  as  to  be  thereby  rendered  unpro* 
fitable.  By  the  text  of  the  imperial  law,  the  legacy  or  legaium 
was  defined  to  be  ^^  donatio  qumdam  a  deJUncto  rdicta^  ab  kasrede 
prmstanda^"  and  great  stress  was  laid  by  the  commentators  on  the 
word  '  qwtdamj  as  importing  something  having  the  quality  of  a 
gift  in  some  respects,  and  yet  essentially  differing  from  it  in  oihen* 
A  gift  they  said  it  could  not  be,  because  a  gift  was  properly  a 
transaction  between  two  persons,  and  requiring  for  its  perfection 
the  acceptance  of  the  donee. 

A  legacy  did  not  depend  upon  the  acceptance  of  the  legatee,  nor 
was  it  a  transaction  between  two  persons  ;  it  w^s  the  creature  of 
the  testator's  will  only,  ambulatory  and  suspended  during  his  life^ 

*  If  of  the  goods  only,  he  was  called  hara  teUamentanus ;  and  it  was 
(hewed  by  Lord  Hardwicke  that  exeaUnr  was  a  barbarous  term  unknown  to 
llie  civil  law.    3Atk.S00 


r      -t,   ^ 
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duals  to  make  provisions  that  were  to  take  plaei^  ^t- 
ter  death.  It  seems,  however,  that  with  the  consent  of 

'■■      ■  ■  ■  1  ■  ■  I        ■  ■  ■  ■    ■■■    I  I        ■  . 

In  a  strict  sense,  indeed^  it  was  considered  as  expecting  the  ac- 
ceptance or  assumption  of  the  inheritance  by  the  heir,  with  the 
fimction  belonging  to  it ;  ^st  mortem  tesMoris  adhuc  pendet  ab 
udditume  haredUatis,  And  yet  it  was  ^Msdam  donatio^  as  pro- 
ceeding from  the  benevolence  of  tlie  testator,  and  conferring  a  title 
ofemolament  only — titulus^  mere  lucrativus*  The  latter  words 
of  the  definition  ^  ab  hcerede  prcestanda,  *  are  to  be  understood  as 
implying,  that,  although  the  property  in  the  thing  bequeathed 
passes  directly  to  the  legatee,  the'possession  was  nevertheless  to  be 
looked  for*  at  the  hand»  of  the  heir« 

*We  learn  frqjfn  JusU^iaH^s*  .Institutes,  tit.  de  iegatisy  what  were 
the  ancient  methods  and  forms  of-  bequeathing,  which,  by  their 
strictness  and  technicality  imposed  great  difficulties  upon,  and  some> 
times  disappointed  the  wishes  of,  the  testator..  These  various  forms 
gave  A  diversity  of  rights  and  remedies  to  theieeatary^  and  were 
of  unequal  efficacy  in  respect 'to  the  disposing  power  of  th^  testa- 
tor: as  for  example,  by  one  form  a  testator  eould  dispose  only  of 
what  was  already  his  own  property,  by  another,  he  could  dispose 
of  the  possessions  of  other  men,  provided  they  were  saleable,  as 
for  as  his  assets  in  the  hands  of  the  heir  would  suffice  for  the  pur- 
chase :  some  gave  a  right  of  action  in  rem,  and  some  in  personam. 
These  and  other  particulars  respecting  thf  m,  the  reader  will  find 
well  explained  in  the  Commentary  of  Vinnius,  tit.  de  legatis.  The 
enquiry  is,  however,  only  a  matter  of  curiosity,  as  Justinian,  by  a 
sensible  law,  reduced  these  various  forms  to  one  and  the  same  ope- 
ration. 

^  But  as  the  general  strictness  belonging  to  them  all  still  remained, 
though  the  intricacy  of  distinction  between  them  was  removed, 
the  same  Emperor,  by  a  stroke  of  liberal  policy,  levelled  the  dis-i 
tinction  in  point  of  effect^  between  the  legaia  and  tbe^fidei^commis' 
sOj  and  thereby,  the  rigid  forms  of  expression,  the  necessity  of 
the  previous  appointment  of  an  heir,  the  testator's  inability  to  ex* 
tend  the  benefit  beyond  the  life  of  the  heir,  or  to  bequeath  it  by  aa 
instrument  less  solemn  than  a  regular  testament,  or  codicil  confirm- 
ed by  a  testament,  were  all  removed,  and  the  same  indulgence 
given  to  .the  bequest  by  way  of  direct  legaqf^  as  to  that  which  wu 
effected  through  the  medium  of  a  tnat* 
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the  floperior^  the  feudatory  often   costriyed  to  aljft 
nate  by  a  donation  by  deed^  made  on  the  bed  of  deatb> 


In  Tiitae  of  thu  ordinance,  and  in  prosecation  of  its  spirit,  a 
more  liberal  interpretation  obtained  in  the  construction  of  testa- 
ments, in  which  from  thenceforward  the  intention  of  the  testator 
was  the  principal  object  of  enquirj,  and  a  nomerons  description  of 
persons  whom  the  rigonr  of  the  jifr  chilis  had  deemed  incapable  of 
taking  by  waj  of  legacy^  such  as  the  banished,  the  childless,  per- 
sons living  in  celibacy,  and  strangers,  were  rendered  capable  of 
taking  by  will,  and  the  circoity  and  precarionsness  of  a  tnist  were 
aToided ;  and,  on  the  other  hand,  to  equalize  the  advantages  res- 
pecdyely  belonging  to  the  /!f ^ofa  and  the^/Sdn-comaitfia,  instead  of 
the  extraordinary  and  sometimes  dilatory  process  by  which  the 
Jldei^commissa  were  enforced,  the  ordinary  remedy  by  the  ucUo  ex 
teitameniOf  and  even  the  m  vindkaiioy  in  the  cases  where  it  ap- 
plied, were  opened  io  all  descriptions  of  legataries. 
Of  the  do-      The  donatio  causd  mortis  is  a  title  of  the  ciril  law,  and  of  our 
ingfiis,         own,  to  which  the  attention  of  the  diligent  student  should  be  di- 
rected. In  the  text  of  the  Institutes  of  Justinian,  lib.  7,  it  is  thus 
defined,  or  rather  described  ;  Mortis  causa  donatio  est^  qua  prop* 
ier  mortis  Jit  suqndonem  quum  quis  iia  donat^  ut  si  quid  humanUu* 
et  contigissety  haberet  is^  qui  acdpit :  sin  autem  super  vixisset  is  qui 
ddnavity  redperet:  velsi  cum  donationis  ptenituissety  out  prior  de* 
cesserit  isy  cm  donatum  sit.    Has  mortis  cmsA  donationes  ad  exem- 
j^um  legatorum  redactm  sunt  per  omnia.    Nam  cum  precedentibus 
ambiguum  Juerat^  utrum  donationisy  an  legati  instar  earn  obtinere 
oporterety  et  utriusque  causa  quadam  habebat  insignia^   et  alii  ad 
aUud  genus  earn  retrahebanty  a  nobis  constitutum  esty  utper  omnia 
ftre  legatis  connumeretuTy  etsic  procedaty  quem  admodum  nostra 
eonstitutio  earn  formavit,    Et  in  summi  mortis  caus&  donatio  est^ 
quum  magis  se  quis  velU  habere^  quam  eum^  cui  donate  magisque 
eumy  tui  donate  quam  lueredem  suum :  which  description  the  Em- 
perdr  illustrates  by  an  example  from  the  Odyssey,  of  the  gift  of  Te- 
lemachns  to  Firseus.  (See  also  other  examples  of  the  antiquity  of 
this  species  of  gift  hi  Taylor's  Elements  of  theCiTilLaw,  p.  536-7.) 
According  to  Vinnius,  in  his  Commentaries  on  this  description  of 
the  donatio  causA  mortis^  it  is  not  necessary  to  the  constitution  there- 
of, that  the  giter  should  be  tn  actual  and  imminent  danger  of  death^ 
but  it  is  enough  if  he  be  mored  by  the  general  consideration  of 
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morHs  causa ;  whicb^  being  a  gift  to  take  effect 
in  point  of  fornix  de  presently  though  its  real  effect    . 


mortality,  sola  eogitattone  mQrtalUaiis  exsorte  kumMnaj  provided  he 
expressly  declares  at  the  time,  that  he  gires  with  such  expectation 
and  intention,  otherwise  the  gift  will  be  construed  a  pure  and  sim- 
ple donatio  inter  vioofy  and,  consequently,  will  not  be  rerocable. 
The  same  account  of  it  is  given  by  Swinburn,  in  the  seventh  section 
of  his  Treatise  on  Testaments  and  Wills.  But  in  our  courts  of 
equity,  the  description  of  this  species  of  donation  has  been  (Confined 
within  narrower  bounds,  being  limited  to  those  cases  where  a  man 
lying  in  extremity,  or  being  surprised  with  sickness,  and  having  no 
opportunity  to  make  his  will,' lest  he  should  die  before  he  can  make 
it,  gives  with  his  own  hands,  his  goods  to  his  friends  about  him* 
This,  says  Lord  Gowper,  if  he  dies,  shall  operate  as  a  legacy,  but  if 
he  recovers,  then  the  property  thereof  reverts  to  him."  See  Gilb. 
Eq.  Rep.  1^,  13;  Prec.  in  Chan.  269  ;  and  see  3  P.  Wms.  358. 1  P. 
Wms.  405.  442.  1  Vc«.  jun.  547.  The  reader,  however,  will  find 
in  Still  V.  Chapman,  2  Bro.  C.  R.  61%  a  decision  of  Ix>rd  Thur- 
low  on  this  subject,  conformable  to  the  explanation  given  in  Vinni* 
Qs  and  Swinburn,  as  above-mentioned. 

It  appears  quite  clear,  according  to  all  the  authorities,  that  there 
must  be  a  delivery  of  the  thing  by  the  giver  in  his  lifetime  ;  and  we 
observe,  that  Liord  Cowper's  expression,  in  the  case  of  Hedges  v. 
Hedges,  Prec.  in  Chan.  269,  was  '^  gives  with  his  own  hands." 
And,  by  Lord  Hardwicke,  in  the  case  of  Shargold  v.  Shargold,  2 
Vez.  431,  it  was  said,  that  the  delivery  must  be  actual^  and  that 
a  tymholical  delivery  would  not  do ;  for  which  reason  his  Liordship 
held,  that  a  delivery  of  receipts  for  S.  S.  Ann.  made  in  the  donor's 
last  illness,  and  experssly  in  contemplation  of  death,  was  not  a 
good  donatio^  mortis  causA ;  consequently,  said  his  Lordship, 
this  was  merely  legatory,  and  amounted  to  a  nuncupative  will, 
and  was  contrary  to  the  statute  of  frauds ;  for  if  the  necessity 
for  delivery  be  taken  from  the  thing,    it  remained  merely  nun« 

cupative. 

Upon  the  same  ground,  his  Lordship  held  that  it  was  Impossible 
to  make  a  donation  mortis  caust  of  stock  or  annuities,  because  in 
(heir  nature  they  were  not  capable  of  actual  delivery  *  and  that, 
iherefere,  there  could  net  be  a  gift  camA  mortis  of  them,  without  a 
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iras  postponed  to  the  death  of  the  grantor^  might  in-- 
troduce  this  ambiguous  kind  of  testamenti  f actio ^  with 


iran^/tTj  or  somethiDg  amounting  to  a  transfer.  And  upon  the 
game  principle  it  was  judged,  in  MiUer  v,  MiUer,  3  P.  Wms.  356, 
that  a  note  for  1001*  being  merely  a  chose  in  action,  conld  not  be 
the  subject  of  a  fioruUio  causA  moriis. 

But  still,  perhaps,  if  such  a  deliyery  be  made  as,  in  gifts  inter 
vivosy  would  actually  transfer  the  property  in  the  thing,  and  giye 
the  possession  in  law,  this  will  be  a  sufficient  deliyery  to  support 
the  act  as  a  donatio  mortis  causA;  for  the  nature  of  the  thing  must 
be  respected  in  all  transfers.    Thus  in  the  case  aboye  cited,  of  the 
gift  of  the  receipts  for  S.  S.  Ann.  it  seemed  to  be  admitted  by  the 
Chancellor,  that  the  transfer  of  the  stock  itself  would  have  been 
effectual.    And,  perhaps,  Lord  Hardwicke  designed  in  the  case 
aboye  cited  to  deny  the  efficacy  of  a  symbolical  deliyery  only  where 
the  thing  was  susoeptible  of  a  spedfic  and  manual  deliyery.    The 
decision  of  Lawson  v.  Lawson,  1  P.  Wms.  441,  wherein  a  man  upon 
his  death«bed  had  drawn  a  bill  upon  a  goldsmith,  to  pay  1001.  to 
A's  wife  to  buy  mourning,  is  an  instance  of  an  effectual  appoint* 
ment  in  the  nature  of  a  donatio  mortis  causA;  and  see  Tate  v,  Hil* 
bert,  2  Ves.  jun.  Ill,  wherein  that  decision  was  approyed  by  Lord 
Loughborough  ;  his  Lordship,  at  the  same  time  obsenring,  that  the 
report  in  3  P.  Wms.  was  incorrect,  as  it  appeared  from  the  Regis* 
ter's  book  that  the  direction  for  mourning  was  indorsed  upon  the 
bill,  in  the  donor's  hand-writing.    It  will  be  seen  also  by  the  cases 
of  Still  V.  Chapman,  2Bro.  C.R.612,  and  Snellgroye  v.  Bailey, 
3  Atk.  314,  that  both  bank  notes  and  eyen  bonds  haye  been  held 
to  be  capable  of  a  sufficient  deliyery  to  constitute  a  good  donatio 
causA  mortis. 

The  principal  circumstances  which  distinguish  the  donatio  mortis 
eausA  from  the  proper  legacy ^  should  be  attended  to.  The  points 
also  of  resemblance  should  be  carefuUy  marked.  And  principally, 
on  this  head,  the  ambulatory,  imperfect,  and  reyocable  nature  of 
'both  will  occur  as  the  most  important  article  in  which'  they  agree ; 
and  on  the  other  hand,  the  principal  difference  between  them, 
seems  to  consist  in  the  independence  of  the  title  of  the  donee  of 
the  gift  causA  mortis^  on  the  act  or  consent  of  the  representatiye. 
The  same  grounds  of  difference  dbtuiguishcd  them  in  the  ciyil  law, 
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less  novelty  of  principle*.  It  seems^  indeed^  that  the 
consent  of  the  heir  was^  at  firsts  and  for  a  long  con- 
tinuance^ thought  necessary  to  these  alienations  by 
deed^  in  prospect  of  death ;  though,  according*  to  some 
writers,  this  practice  was  worn  out  before  the  statutes 
of  Henry  the  Eighth ''.  It  seems,  that  soon  after  the 
statute  of  ^la  emptores  had  concurred  with  other 
causes,  to  render  the  testamentary  power  over  land  as 
well  as  moveables  an  object  of  universal  desire,  the 

•  GlanT.  lib.  7.  c.  1. 

'  See  Dal. on  Feuds,  c.  3.  sect.l,  and  Spellman's  Remains;  also 
GlauT.  1.  7.  c.  1. 


donatio  hoc  ab  additione  haredHatis^  sictU  legaium  non  pendetj  sed 
iolamorte  eonfirnuUur  donantis.  It  should  be  observed  also,  that 
a  donatio  causA  mortis  differs  from  a  legacy  in  its  exemption  from 
the  jurisdiction  of  the  ecclesiastical  courts,  2Vez.437;  and  again 
resembles  it  in  its  liability  to  debts  upon  a  deficiency  of  assets ;  see 
Smith  o.  Gison,  at  the  end  of  Drury  v.  Smith,  1  P.  Wms«  406.  It 
is  liable  to  the  duties  on  legacies,  imposed  by  the  late  acts  of  par- 
liament ;  and  with  the  Romans  it  fell  under  the  restraints  of  the 
lex  Falcidia  as  well  as  legacies.  They  are  both  liable,  according 
to  our  laws,  to  be  defeated  by  creditors. 

Finally  it  may  be  observed,  that  the  f^ct  of  the  gift  moriit  causA 
is,  in  oar  law,  to  be  proved  in  the  same  manner  as  other  facts  ar^ 
to  be  proved  ;  whereas,  in  the  law  of  the  empire,  it  was  a  point 
of  resemblance  between  this  gift  and  a  legacy,  that  the  former  was 
necessary  to  be  proved  by  five  witnesses ;  which  was  the  number 
necessary  to  the  proof  of  a  codicil,  or  any  instrument  of  a  testa- 
mentary  operation  which  was  not  in  strictness  a  testament  accord- 
ing to  its  definition  in  the  civil  law. 

If  the  gift  be  made  and  authenticated  by  a  written  instrument, 
without  any  actual  delivery,  but  the  deed  or  instrument  conveys 
an  interest  to  take  effect  absolutely  in  possession  at  the  decease  of 
the  donor,  this  cannot  be  effectuated  as  a  donatio  causd  mortis^  but 
there  seems  to  be  no  reason  why  it  should  not  operate  as  a  testa* 
nmlajry  disposition. 
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difficulty  arising  from  the  necessity  of  livery  of  seisin 
was  el  uded^  by  the  practice  of  marking  feoffments  to 
nses^  over  which^  by  the  assistance  of  the  courts  of 
equity,  wherein  declarations  and  dispositions  in  re- 
spect to  those  uses  were  carried  into  effect,  if  madfe 
upon  good  consideration,  a  power  of  disposing  by 
will  might  be  exercised.  And  if  these  creations  d£ 
uses  were  adopted  from  the  civil  law,  we  may  conjec- 
ture that  our  ancestors  were  led  more  easily  into  the 
practice,  by  the  notions  they  had  previously  learned 
to  entertain  of  a  distinction  between  the  legal  and  be^ 
neficial  property,  from  their  reservations  of  thec/oTiu- 
nium  directum,  abstracted  from  the  dominium  utile, 
in  their  first  feudal  donations. 

It  is  well  known,  however,  that  by  the  statute  27 
H.  8.  c.  10.  this  method  of  virtually  disposing  of  land 
by  will  was  disturbed.  For  by  that  statute,  the  use, 
as  soon  as  it  was  created,  became  the  legal  estate, 
which  was  immediately  carried  to  and  executed  in  the 
cestui  que  use,  so  that  wills  lost  their  operation  on  the 
use  raised  directly  upon  a  feoffment.  It  was  still, 
however,  in  the  power  of  individuals  to  elude  the 
statute,  and  to  keep  the  legal  separate  from  tl>e  bene- 
ficial interest,  by  means  of  an  use  raised  upon  an  use, 
or  a  second  use,  which  the  courts  construed  to  be  out 
of  the  reach  and  operation  of  the  act,  and  thus  trans- 
ferred them  to  the  jurisdiction  of  equity,  under  thc^ 
denomination  of  trusts.  In  a  very  few  years  after- 
wards, however,  an  end  was  in  a  great  measure  put 
to  these  artifices,  by  the  statutes  of  32  Hen.  8.  c.  1. 
and  34  Hen.  8.  c.  5.  usually  called  the  statutes  of  wills. 

By  these  statutes,  all  persons  having  any  manors, 
lands,  tenement9^  or  hereditaments,  in  possession,  re- 
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version,  or  remainder,  holden  by  socage  tenure,  or 
in  the  nature  of  socag'e  tenure,  and'  having  no  lands 
held  in  capite,  or  by  knight's  service,  vrere  enabled 
to  devise  all  their  lands,  or  any  rents,  commons,  or 
profits,  out  of  them,  to  any  person,  in  fee  simple, 
fee  tail,  for  life,  or  for  years,  at  their  pleasure.  Those 
holding  of  the  king  in  capite  by  knight's  service,  or 
by  knight's  service  and  not  in  chief,  or  of  any  com- 
mon person  by  knight's  service,  might  devise  two 
parts  thereof  in  three,  s^nd  no  more ;  the  other  third 
part  being  to  descend  to  the  heir,  for  satisfying  the 
duties  of  the  tenure,  *  and,  therefore,  the  devise  of  the 
whole  land  in  such  a  case  would  be  void.  The  per- 
son holding  any  such  land  by  knight's  service  in  ca- 
pite, and  other  lands  by  socage  tenure,  might  devise 
two  parts  of  the  whole,  and  no  more,  or  any  r^nt, 
&c.  out  of  it,  at  his  pleasure.  He  that  held  lands  of 
the  king  by  knight's  service  only,  and  not  in  capite, 
as  if  a  mesne  lord  by  knight*s  service  had  also  other 
lands  held  by  socage  tenure,  might  devise  two  parts 
in  three  of  all  the  land  held  by  knight's  service,  or 
any  rent,  &c.  out  of  it,  and  all  his  socage  lands  tit 
pleasure.  But  which  disposing  power  was  only  to  be 
exercised  by  a  will  or  testament  committed  to  writing, 
in  the  life-time  of  the  testator. 

• 

By  the  conversion  of  military  tenures  into  common 
socage^  the  statute  12  Car.  2. 24,  brought  the  greatest  * 
portion  of  the  lands  of  this  kingdom  within  the  above- 
mentioned  statutes  of  Hen  8.  and  made  them  dispose- 
able  by  the  last  wills  of  such  as  possessed  them  in  fee 
simple.  By  this  statute,  which,  as  the  title  declares, 
was  '^  for  taking  away  the  court  of  wards  and  liveries, 
and  tenures  in  capite,  and  by  knight's  service,  and 
purveyance^  and  for  settling  a  revenue  upon  his  ma- 
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jesty  in  lieu  thereof/'  all  tenures  by  knight's  service 
of  the  king*^  or  of  any  other  person^  and  by  knight'i 
service  iu  capife,  and  by  socage  m  ca/nfe  of  the  king, 
aiid  the  fruits  and  consequents  thereof^  are  taken 
away  and  converted  into  free  and  common  socage : 
and  it  is  thereby  enacted^  that  all  tenures  thereafter  to 
be  created  by  the  king,  his  heirs  or  successors,  upoa 
any  grants  of  any  manors,  lands,  or  hereditaments, 
of  any  estate  of  inheritance,  at  the  common  law,  shall 
be  free  and  common  socage^  andnotby  knight's-ser- 
vice,  or  in  capite. 

But  the  tenure  by  copy  of  court  roll,  and  the  ser- 
vices incident  to  the  same,  are  untouched  by  this  act 
of  Charles  3.  nor  do  the  statutes  of  Hen.  8.  above- 
mentioned  extend  to  them,  as  they  do  not  come  within 
the  description  of  socage  tenure.  The  tenure  in 
frankalmoign,  and  the  honorary  services  of  grand  Ser- 
jeants, other  than  of  wardship,  marriage,  and  the 
charges  incident  to  the  tenure  by  knight's  service, 
were  likewise  unaffetted  by  this  act  of  Charles*. 


The  loose        It  appears,  however,  that  there  was  something  to 
tion  of  the   regret  in  the  almost  boundless  facility  which  was  given 
Willi.  *  **    to  the  testamentary  power,  by  the  operation  of  thesie 
statutes ;  in  so  much  that  a  celebrated  writer  has  re- 
marked, in  speaking  of  the  operation  of  the  statute 


*  This  Act  made  some  alterations  also  in  socage  tenure.  It 
took  aivay  the  aids  pur  file  marier,  and  pur  faire  fitz  chevalier, 
which  were  incident  to  all  socage  tenures.  And  it  relieved  soc- 
cage  in  capite  from  the  burthen  of  the  King's  primer  seizin,  and 
fines  of  alienation  to  the  King,  to  both  of  which  socage  in  capite 
was  equally  liable  with  tenure  by  ELnight's  service.  See  Harg.Co» 
Litt.  93.  c.  (3). 


Sb».t  pTpgr9t9  of  the  Im.  ^ 

(^  wSt^,  that  mptritnce  soon  sbMred  Iimt  diil«iiii 
Md^kucardeus  a  thing  it  is,  eren  in  nratttts»#f  puhiu^ 
iitflily^  t»  depart  from  the  iiiiM  of  %ht  comnon  Im^ 
wlneh  ara  sa  nicely  «oB9lraoted,  and  so  9Lrtk&cMiy 
connected  together,  that  the  least  breach  in  any  one 
of  tima,  diaordeffa,  for  a  ti<ae>  the  teltwo  of  the 
ipholo.  InaiiDcmblaftmiidsalidp^ijiimsweK 
faitiodiUMNi  liy  thia  pasiianieatai^  method  of  iaheri^ 
taMe;  fsir  so  loose  was  the  construction  nade  upon 
this  ad  bjr  the  courts  of  law,  Aat  bape  notes  in  the 
faand-mitiaf  of  another  penon^  wen  allowe4  to  bo 
goad;  wiBa  widiia  the  stptate. 


i:,    i'.i  \; 


appears  by  thA  cas^s  iipon  thia  steinte,  ttiat  the 
it  of  kudi  and  tenements  oaght  not  only  to  be 
m  vmimg,  hatthati  ik  mast,  he  committed  to  wvitiaff 
at  tike  time  oS  makms  theiteC  or  at  leaet  in  the  Ufe^ 
time  ^  tiie  taatatos ;  and  that  it  is  not  sufficient  to 
put  it  into  writing,  after  the  testator's  death.  But  if 
the  will  be  made  by  parol,  and  is  afterwards  written, 
aad  Umu  eairitd  to  Aft  testator  for  his  approbation, 
and  be  i^ppamtes  of  iti^  it  is  a  good  will  of  lands>  nndar 
Ae  statlites  of  Heniy  ^  Bighth ;  and  it  has  beett 
Heidi  thiat  if  (he  tsstalua,  when  he  declaned  his  mSL 
by  won!  of  mo^^  had  ordered  the  sane  to  be  vrmU 
tea,  and  the  will  wasi  awotdingfy  written  in  hia  liie^ 
time,  the  testament  was  as  good  as  if  it  had  been  writ^ 
ten  at  first.  But,  ii  a  man  were  on  his  death-bed, 
and  another  came  to  him,  and  asked  him  whether  his 
wife  should  hare  his:  land,  to  which  heanswered,  yea, 
and  a  derk  being  present  did  put  this  into  writing'^ 
witfiont  any  precedent  command,  or  anbsequei^  al^ 
lawance  of  the  sick  person,  this  was  not  a  good  testa- 
ment of  land,  according  to  the  exigency  of  the  statute 
of  wills ;  and  if  a  man  declared  his  will  before  wit- 
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nemes^  and  aent  for  a  notary  to  write  it^  'and  died  be- 
fore he  came^  and  then  it  was  written^  this  was  no 
good  will  of  lands^  though  it  would  have  been  suffi* 
cient^  at  that  time^  as  a  nuncupative  will  of  Cihattels. 

But  if  a  notary  took  direction  frpro  a  sick  person  for 
bisi  will^  and  afterwards  weat  away  and  wrote  it^  and 
then  brought  it  again^  and  read  it  to  the  testator,  who 
approved  of  it,  or  if  it  were  written  from  his  mouth 
by  the  notary,  by  the  direction  of  the  testator  himself, 
although  it  were  not  shewn  or  read  to  him  afterwards, 
these  were  held  to  be  valid  dispositions  of  land,  under 
the  statutes  of  Hen.  8.  And  further,  it  has  been  held 
upon  these  statutes,  that  if  a  notary  did  only  take  rude 
notes  or  directions  from  a  sick  man,  which  he  did 
9gree  to,  and  they  were  afterwards  written  fair  in  his 
life-time,  and  not  shewn  to  him  again,  or  not  written 
fair  till  after  his  death,  this  was  an  effectual  will  to 
dispose  of  lands". 

I. 

.'  In  the  case  of  Laurence  t).  Kete',  we  have  the  sen- 

timents  of  the  judges  much  at  large,  respecting  the 
sufficiency  of  a  will  under  these  statutes.  A.  being 
sick,  said  that  he  had  devised  all  his  lands  to.  his  wife, 
for  life,  and  limited  several  remainders  of  several  par- 
cels of  them,  and  about  an  hour  afterwards  expressed 
a  wish  that  one  K.  were  there  to  write  his  will,  where- 
3ipon  the  wife^  without  acquainting  her  husband  with 
it,  sent  for  K.  who,  from  the  mouth  of  the  witnesses 
.who  heard  the  devise,  wrote  the  same ;  but  beicause 
.they  differed  in  their  testimony,  touching,  the  limita- 
tions.of  the  remainders,  he  wrote  two  wills,  and  this 
•without  the  privity  of  the  husband,  who,  before  the 

•  Perk.  sect.  476,  477.     Dyer,  53.  72.  Plowd.  345.  4  Rep.  60. 
'  '  AUejn  Rep.  54. 
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writing  was  finished^  became  senseless^  and  presently 
forwards  died. 

And  thereupon  the  following  points  were  agreed  to 
by  the  court,  and  given  in  charge  to  the  jury :  Ist, 
That  an  actual  devise  by  word,  is  no  suflficient  ground 
for  a  stranger  to  write  the  will,  but  there  ought  to  be 
an  actual  desire  expressed  to  have  the  will  written ; 
nor  is  a  bare  wishing  sufficient ;  there  should  be  an 
actual  vnlling.  2.  That  this  desire  ought  to  be  ex- 
pressed in  some  short  space  of  time  after  the  devise, 
so  that  it  may  be  regarded  as  one  continual  act ;  for 
if  the  devise  be  made  at  one  time,  and  at  another  time 
the  devisor  sends  for  a  person  to  write  his  will,  a  new 
declaration  will  be  necessary  to  make  it  effectual.  3. 
That  an  actual  desire  of  the  husband  that  K.  were 
there  to  write  his  will,  was  a  sufficient  ground  for  the 
wife  to  send  for  him,  though  the  devisor  gave  no  ex- 
press directions  to  do  it.  4.  That  the  writing  the  will 
from  the  mouth  of  witnesses  was  sufficient,  and  it  need 
not  be  from  the  mouth  of  the  testator,  5.  If  witnesses, 
agree  as  to  the  devise  for  life,  the  will  stands  good  for 
that,  though  they  disagree  as  to  the  limitation  of  the 
remainders.  6.  Though  the  devisor  becomes  sense- 
less before  the  will  be  written,  yet,  if  it  be  written  be- 
ifore  he  dies,  it  is  a  good  will  in  writing.  7.  If  a  will 
continue  in  writing  at  the  time  of  the  death  of  the 
testator,  though  it  be  lost  or  burned  afterwards,  it 
stands  good ;  but  if  it  be  burned  at  the  time  of  his 
death,  then  the  devise  is  void.  The  next  day  the  jury 
gave  a  verdict  against  the  will,  because  the  evidence 
was  not  clear  as  to  the  testator's  desire  to  send  for  K. 
There  was  a  motion  for  a  new  trial,  upon  pretence  of 
partiality  in  some  of  the  jurors,  but  tha  motion  did 
not  succeed. 

c  2 


Thecanof  Stcpli«iiftii.GerAur4S  hashMimUlta 
have  given  rise  to  the  clause  respecting  ilie  wg^tnnc 
and  attestation  of  wills  in  the  statute  of  frauds.  Some 
loose  sheets  of  paper  were  there  prodoced  «a  thft  will 
of  Sir  Edward  Worsley^  aad  a  title  was  mk  up  under 
them  in  favour  of  his  natoral  daoghter :  thay  were 
written  Vy  one  Baynhasi,  aa  attaniey  of  Gr^'s  l^o^ 
Sir  Edward  had  net  signed  theni,  and  tbeie  was  M 
evidence  offered  to  prove  them  poUished,  JwtthpLlal 
Baynhan ;  whose  evidence^  according  to  SiderfigA 
made  k  appear^  that  Sir  Edward  haikdictnteda  wrUiaij^ 
made  by  him^  and  had  caused  it  to  ba  tnitafflisied,  and 
had  said  that  he  iaiended  to  write  ilk  over  ag^  him^ 
self>  Unt  that  ia  tha  mean  tUaa  what  wna  vnrittMk  sboaU 
be  his  will>  thauglibe  refnsed  at  thai  tiiM  ta  sign  aii^ 
publish  it  aa  such ;  aodtbf  fpaplusioaeCitaaitstood 
was  as  follows,  ''  in  witness  whfreef  I  harve  pot  my 
hand  and  aeal  to  every  sheet/'  but  ia  fi^t  his  hand  and 
seal  were  not  put  to  any  one  sbieel ;  the  coort,  ne« 
vertbeless^  held  thss  to  be  a  saffidaitt  wUl^  and  so  tha 
jury  found  it. 

These  These  loose  constructions  of  the  statute  of  wills^ 

•crucUont  which  afforded  such  focilities  to  desigaing  persons  of 
tnteofwuli  practising  upon  the  weakness  of  men  on  the  bed  of 
thefurmai  sickness^  or  of  forging  testaments  and  supporting 

^^^^a^  WA I  fc>a^ 

Imposed  by  them  by  perjury^  when  the  lips  of  the  party  were 
oh  m!c.^^  closed  for  ever,  induced  the  legislature  to  interpose 
statnte  of  ^  somc  additional  guards  for  the  protection  of  these  last 
^^^*      and  most  interesting  dispositions  of  proper^.    By  the 
statute  of  29  Car.  2.  c.  3.  it  was^  therefwe,  enacted^ 
that  ''  all  devises  and  bequests  of  any  lands  or  tene- 
ments, deviseable  either  by  force  of  the  statute  of  wiUs, 
or  by  that  statute  or  by  force  of  the  custom  of  Kent^ 

•  Sid.  315. 3  KebL  IM* 
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Mr  Ikm^statrntk^  «qr  hoMi^li^  or  any  otker  particu* 
hx  iSMtam,  AiH  be  ii  writing*  aod  signed  by  the 
{Mupty  ee  viesdiitg  the  tftiw,  or  by  M)m€  other  person 
tn  Jkii  proMnoe»  •«nl  by  his  Mpress  dtrections^  and 
shall  be  attested  and  subscribed  in  the  presence  of  the 
said  devisor  by  three  or  fonr  credible  witnesses^  or  else 
tbey  4Mi  be  utfeStiy  iroid  nod  «f  none  efiea/* 


I  i»^  • ^ • « 


3t  is  comideredby  Swinbum  among  the  advantages  it 
^  a  oHKen  teatanent^  that  the  testirtor  has  thereby  of tke  writ. 
an  oiqportiinity  df  concealing  tiie  contents  from  the  thanthe 
^tnesits^  viAtfch  he  cannot  do  when  he  makes  a  mm-  ^gh?^ 
eifiitffoe  testament.    For^  says  he,  (sifter  enumemting  from  u2^^ 


«ny  ^f  the  »iti»«  which  »i^  «a<««Ily  influence  — ' 
Hie  testator  -to  keep  diose  in  expectancy  ignorant  of 
his  last  dispositions^)  in  these  and  the  l&e  cases,  after 
the  testator  has  written  his  will  with  his  own  hand,  or 
.{nmcMsd  some  other  to  write  the  same,  be  may  close 
up  the  writing  withont  making  the  witnesses  privy  to 
'tiie  contents  thewef ;  and  shewing  the  same  to  the 
witnesses,  he  may  aay  onto  them,  SRUs  «s  a^ /ost  toif 2 
mndte$himef9l,  or  ibrsmis.eofiteweii  nijf  last  wUl,  and 
tiiit  is  auSmieat, 

Nor,  coatinnas  he,  is  the  instrument  the  less  avail- 
able, beaause  the  witnesses  do  not  know  what  is  con* 
iBMied  in  the  same^  in  case  the  witnesses  be  able  to  y 

jppove  the  identity  of  the  writing ;  that  is  to  vsay,  that 
the  will  produoed,  is  the  very  same  writing  which  the 
testator  in  his  life- tisane  affirmed  before  them,  to  be  his 
will :  ^heBwsae,  the  will  can  have  no  effect  through 
defect  of  sufficient  proof.  The  same  writer,  there^ 
fore,  .areaommends^  lest  the  will  should  fail  for  want  of 
sufficient  proof,  when  the  testator  would  not  have  the 
contents'  known,  that  the  witnesses  should  write  thein 
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names  on  the  back^  *  or  on  some  part  of  the  teatament, 
or  use  some  other  means  that  might  enaUe  them  to 
depose  and  testify  undoubtingly^  that  the  same  ia  the 
very  writing.itself^  which  the  testator  affirmed  to  be 
his  wilP. 

Tiiii  ad.     *  What  Swinbnrn  here  recommends  in  practice^  he- 
vantage  *^ 

exists  e-     came  soon  afterwards  the  law  of  the  land,  by  the  wise 

aually  un-  "^ 

erthesta-  enactments  of  the  statute  of  29  Car.  II.  which,  while 

tute  of 

Charles,  it  gave  to  the  declaration  of  a  man's  last  will  the 
solemn  notoriety  of  a  triple  attestation,  preserved  to 
testators  all  the  advantages  of  the  written  form ;  for 
though  by  the  statute  of  Charles,,  the  three  witnesses 
must  sign  in  the  presence  of  the  testator,  it  is  no  more 
necessary  for  them  than  for  the  witnesses  who  were 
voluntarily  called  in  by  a  testator  to  attest  the  instru- 
ment in  writing,  under  the  statute  of  Henry  the 
Eighth,  to  be  privy  to  the  contents  of  the  instrument. 

In  Peate  v.  Ougley ',  which  was  after  the  statute  of 
Charles,  a  testator  produced  to  the  witnesses  a  paper 
folded  -up,  and  desired  them  to  set  their  hands  to  it  as 
witnesses,  which  they  all  did  in  his  presence,  but  they 
did  not  see  any  of  the  writing,  nor  did  he  tell  them  it 
was  his  will,  or  express  what  it  was :  but  it  was  all 
written  with  the  testator's  own  hand.  It  was  object* 
cd,  that  this  was  not  a  good  execution  of  the  will 
within  the  statute ;  for  that  it  was  not  enough  that 
the  witnesses  wrote  their  names,  they  ought  to  attest 
the  signing  by  the  testator,  or  at  least  the  publication 
of  the  will ;  but  that  the  testator  neither  signed  the 
will  in  their  presence,  nor  declared  it  to  be  his  last 
wiH  before  them.     On  the  other  side  it  was  insisted^ 

^  Swiab.  on  Test.  part.  1.  sect.  11.  God.  0.  L.  66. 
*  Com.  197* 
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tiiat  the  exeeution  w&s  sufficient  within  the  statute ; 
for  that  there  was  -  no  necessity  for  the  witnesses  to 
see  the  testator  -write  his  name ;  and,  if  he  wrote 
these  words;  signed,  sealed;  and  published  as  his  wiltj 
and  derated  the  witnesses  to  subscribe  their  names  to 
that^  it  was  a  sufficient  publication  of  bis  will/  though 
the  witnesses  did  not  hear  him  declare  it  to  be  hie 
unU.     And  Trevor  J.  indihed,  that  there  was  suffi*- 

cient  evidence  of  the  execution. 

•    f 

But  the  case  of  Trimmer  v.  Jackson  ^  went  further^ 
for  there-  the  witnesses  were  so  far  removed  from  a 
knowledge  of  the  contents,  that  they  were  actually  de« 
ceived  as  to  the  nature  and  purpose  of  the  instrument; 
which  they  were  led  to  believe,  from  the  words  used 
by  the  testator  at  the  time  of  the  execution,  was  a  deed 
and  not  a  wilh  It  tvas  delivered  as  his  act  aiid  defbd ; 
and  the  words  ^sealed  and  delivered*  were  put  above 
the  place  where  the  witnesses  were  to  subscribe  their 
names ;  and  in  consideration,  as  it  is  said,  of  the  iii* 
con venience  that  was  possible  to  arise  in  families  from 
its  being  known  that  a  person  had  made  his  will,  it 
was  adjudged  by  the  court,  that  this  was  a  sufficient 
execution.  . 

According  to  these  cases  it  hot  only  appears  to  have 
been  the  opinion  of  the  courts,  that  it  was  unnecessary 
that  the  witnesses  should  be  privy  to  the  contents  of 
the  wiU  since  the  statute  of  Charles,  (as  it  certainly 
appears  to  have  been  held  upon  the  statute  of  Henry 
the  Eighth,)  but  they  seem  to  have  carried  the  allow* 
ance  beyond  the  cases,  (loose  as  they  appear  to  have 
been,)  which  were  determined  upon  the  statute  of 

f  Cited  by  DenUon  J.  in  Wallis  v.  WaUis^  4  Bam.  EccL  L.  127. 
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imSkf  Cor,  a  ire l«iti  Ibm  Sirifibiini,  theHMlMrt^ 
tiei  fD  no  Ivrther  Ihtti  tb  iHiew,  tlwt  cut  of  "flM  il« 
ftaitKgw  of  the  writtm  teMmieirt  w^  Hkt  nvmtnf^- 
live  method,  (which  ives  itffl  pdniAtod^  ^enr,  hf 
Ae  coflorai  «f  {wrttcttlaF  pbctfr,  lllidk  vrerb  4i^v%m« 
Me)  inui  the  0p|N)rtiiM^  it  ^tte  to  the  imtMtor  fft 
nake  ae  ^fieetatd  wiH^  witiMrat  diitlmingtbe  cAvrtcwU 
eti^  to  the  wiUieAMli^  which  was  aeim€etlil|6«t  ofbeti^ 
times  of  importance  to  Hne^^pmGe  of  flim9ieis ;  ti^et  ib^H 
the  identity  of  the  will  ought  to  be  proved :  and 
tbetisfere^  it  fteeast  to  hare  iveen  ^  ccmiMti  i0ek  with 
liie  writers  Qfon  tiie8fibjecCefwtlbi|yr«!fVid«ifl  t6  «}ife  stit« 
tate  C9  Car. ».,  that  the  nattm  of  thfe  kteCftmtlmt  fri^ 
Writimip  enght  to  be  wnnounced  «r  ^iMirfiH  by  itl^ 
testetcnr  to  the  parties  presMt. 

A  rcfliaace  ispen  Ikt  mcntity  derived  f roiti  thte  ^t^ 
testotioia  by  three  eredibte  witnesses  ie  the  pt^imttct  ef 
the  tottotor^  laay  aeeauat  fen  tile  KMe  itbportfeinefe  M« 
tribeted  by  «ome  ef  the  jadgia  ib  the  paUicatidn  «f 
the  Will  hf  die  testator}  «o  IMe  i^eed>  as  to  tfeMiH 
enoeoessary  far  Mei  to  fjmoiitide  or  d^dare  to  the 
trito«iM  the  nature  of  4tf0  kstruifient  t!^y  \vere 
to  sign. 


in  the  ease  of  Walte  v.  WeBik '^  4i1tf  t^ih  both 
Tnwnw  9.  Jachson^  avd  ^ato  e.  Oegley  w^t  eit*« 
•d^  tibeipe  seegis  to  have  been  some  doidM  on  the  sv^ 
ject  «f  fmUioation.  The  cast^  however,  di^egh  ar^ 
gaed  o*)y  at  the  Assssm,  rtsfWs  die  epifiimi  «)f  Mr. 
Jastke  I^isen,  w  to  thfe  neeesiritf  ht  the  WHnesSeis 
to  know  whet  kit trttnmxt  tiiey  were  sigtiifig,  to  be  in 
eoiresp^ndeaee  with  that  erf"  Lord  Mani^Oeld^  iindl 

UB«ia*EccLLrl37« 


of  it  aU  ittfiinte^  ideoti,  femtt  coVtPt,  Hial  pitovom  «f  ^^^^^' 
HOBMae  raemary ,  Tb^M  lias  buen  calM  ^Kfvefsity  iif 
Cftnitm  t^ncenring'tks  age  nt  whioh  %lio  teAnAeotkry 
CBfticify,  as  to  pertond  eitete,  lldces  |iiMe  ;  but  4kK 
doctftm  i}mA  H  comiQencefe  in  mides  at  14^  and  ia 
females  at  1%  sttttis  td  be  movt  ttiM  oa*".  lOf 
buds  «o  peiwm  caa  nnfee  a  ifill  till  81,  ^  iha  #otiIb 
of  4e  statute  €f  wiRb,  iinle^  by  the  sp^lrimntoin  ^ 
parlaeiilar  fdaces ''.  Atid  it  seems  iksA  aia  o«MMn  oaa 
enable  a  laale  infimt  to  laake  4tii^  wiH  belera  be  i| 
J.4  year8^^age^ 


A  waiimB  wfadie  Innbaiid  m  banivbed  for  fife  tmtf 

makie  a  WiH  aiid  net  in  ereiy  tmpeot  as  a  feme  sole,  ^ 

Bat  regular]y>  <a  ^nmnati  mader  cenrertare  caaaM  capacity 
make  a  will,  ailber  ^of  latndft  ar  goods^  ao  t  inreiir  oflier  wom^^ 


^  fitt  4laen«  iHfla  ^MB  sitid  liyl4<»i^Iiftk^hKcitet&ito4i«ae^ 

cessity  for  publication.   3  Atk.  16 1,  lloss  v.  Ewer. 

A  Will  mmy  be  written  oiv  any  materia^  or  in«n^  laagu^gei  so 
as,  if  it  concern  property  u^  Sngland,  itlve  framed  with  tke  soleHfe- 
Hitics  fe^uked  by  the  Eaglisb  taw.  Swinb^  p.  4.  S.  -^^  1  VeNUt85. 

•  Harg.  Co.  litt.  8^.  b.  '  Godolph^ei-ph.  JL^-r2l, 

•  Law  of  El.  153.  *  2  Veru.  104, 
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paraphernalia  ^ ;  though  these .  last  become  absolutely 
her*6  upon  her  husband's  deaths  and  in  the  nlean  time 
they  are  not  subject  to  his  disposition  by  will.'  He 
may  however  sell  or  give  them  away  in  his  life  time ; 
and  if  he  leaves  an  insuflficiency  of  assets  they  will  be 
subject  to  the  payment  of  his  debts. '  It  has  neverthe- 
less been  decided  that  if  the  husband  pawn  the  wife's  | 
paraphernalia  and  die  leaving  a  fiind  sufficient  to  pay 
all  his  debts  and  to  redeem  the  pledges^  she  is  enti- 
tled to  have  them  redeemed  out  of  his  personal  estate  ^ 
With  the  licence  and  consent  of  the  husband  a  wife 
may  make  testament  of  her  own^  and  it  is  said,  even 
of  the  husband's  goods "" ;  but  he  may  revoke  the  same; 
not  only  during  her  life^  but^  according  to  Swinburn^ 
after  her  deaths  before  the  will  is  proved.  If,  how- 
ever, he  confirm  it  after  her  death,  he  can  never  af<* 
terwards  depart  from  it.  But  that  such  an  instru* 
ment  is  entitled  to  be  called,  in  strictness,  a  will,  has 
been  doubted  and  denied "".  And  without  such  con- 
sent of  the  husband,  the  wife  has  no  legal  power  of 
making  any  testamentary  disposition  of  her  oum  pro* 
perty,  not  even  of  her  debts  and  choses  in  action^ 
which  are  not  divested  out  of  her  by  the  marriage, 
and  do  not  survive  to  the  husband.  But  she  may  make 
her  husband  her  executor,  and  if  she  do  not^  and  die 
in  his  Ufe-time,  he  is  entitled  to  possess  himself  of  her 
choses  in  action,  as  her  administrator. 
.  In  equity,  however^  effect  is  frequently  given  to 
the  testamentary  dispositions  of  a  wife,  as  where  the 
husband  stipulates  that  certain  personal  property  shall 

*  viz.  her  bed,  wearing  apparel,  and  ornaments  of  her  person 
if  suitable  to  her  husband's  state  and  quality. 

'  3  Atk.  304.  ■  1.  P.  Wms.  730.  *  3  Atk.  395. 

*  Swinb.  89.  ^2  Atk.  49; 
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Ve  enjoyed  by  the  wife  separately^  it  shall  be  enjoyed 
by  her  with  all  its  incidents^ .  whereof  the  jus  dispo^ 
Tiendi  is  one ''.     And  ;where  she  has  this  power  over     « 
the  principal/  she  must  necessarily  also  have  it  over 
its  pit>duce  and  accretions  '. 

Of  the  Goods  and  Chattels  which  she  has  as  Execu- 
trix to  another  she  may  make  an  executor  without  her 
husband's  consent^  ;  but  of  such  she  can  maki^  no  de- 
vise, with  or  without  her  husband's  leave^  for  they  are 
not  deviseable. 

Where  she  makes  a  will  in  execution  of  a  povfer^ 
though  this  is  not  in  strictness  a  will^  yet  it  is  an  act 
of  a  testamentary  nature^  and  must  be  proved  in  the 
Spiritual  Courts  or  the  legatee  cannot  entitle  himself 
in  a  court  of  law ;  and  the  course  is  not  to  give  pro- 
bate of  the  will^  but  administration  w.ith  the  will  an* 
nexed^  as  a  testamentary  paper '.  Before  the  case  of 
Wright  V,  Cadogan  *,  it  was  well  established  that  a/eme 
covert  might  have  power  to  dispose  of  land  by  writings 
in  the  nature  of  a  will^  so  as  to  bind  the  heir^  by  ire- 
serving  to  herself  on  her  marriage  such  right  by  way 
of  trust,  or  a  power  over  an  use  ;  but,  by  that  case, 
the  doctrine  was  carried  further ;  for  there,  articles 
having  been  entered  into  before  marriage  whereby  it 
ivas  stipulated  by  the  husband  that  all  the  estate  of  his 
future  wife,  which  she  then  bad,  or  which  at  any  time 

^  3  Bro.  C.  C.   8.  Fettiplace  v.  Gorges. 

*  2  Vern.  535  Gore  9.  Knjght,  Prec.  in  Ch.  255. 

'  11   Vin  Abr.  141. 

*  Dougl.  707,  Stone  v.  Forsyth.  3  Atk.  156.  Ross  v.  Ewer. 
1  Barr  431 .  Jenkin  v.  Whitehoase  2  Bro.  C.  R,  392.  Cothay  o*  Sy* 
denham. 

*  6  Bro.  P.  C.  156.  ' 


«h»ald  dMdBDd  or  dev^dli^  tipcm  httt,  hkooM  Isie  t:mi« 
t^ed  tohet  oim  «««^  MdMlject  to  herapiNiiM- 
WMt,  H  ^rt  iMJ^ndgMl  thHt  «ii  «i|i{ftoinlifiefit  eMMtw 
ed  by  ht^r  in  favdvr  (tf  Iwr  iMiAa^d,  and  bear  etriM- 
ren  by  him,  was  a  good  «p{90ilMm«iit  tgUmt  tike 
heir,  although  no  conveyance  was  ever  executed, 
liror  My  Stte  levied  ^4ki  4«1fW«i<m^ 

Mental  ^5  pet^tk  wh»  « fiM  «f  tt  tMsMAUe  ttitid  Mi  «ni» 

^ma»  ttieiti<yry  tan  thidce  M^  diii{M>iiitii>ffi  by  wiH :  tb«rdbi« 
an  ideot,  or  person  deprived  of  his  fiMlritiei  by  tft* 
tremeage%  or  by  intoxication,  while  the  paroxysm 
^Htftrns,  is  AM  Of  ttMiMMtt^  «l«pac%  ill  tlie  kw. 

fn^r  the  stoAt  ^b^tmii  immh  n  Imtftk  it  n«tpiMe  tit 
d(sp<toltt|^  «f  bis  pftip^llf  by  wH,  eseept  in  bis  kcid 
^fitetviils,  if  they  <Mc«r^  mud  Hkef  mwt  bfe  whn  md 
^etr  itite^Miissioifs^  atteiid«d  wMi  qtiiMMss  «iid  free* 
ilMi  «r  fiiitid*.    If  «  wUl  4iy  a  lanatto  be  mtionstty 


dnreit. 


*  Sm  tiieiiotice  taken  of  this  cue  in  Doe  o.  S^ple^  ST.  R.  08#, 
f  6  Rep.  33  Marquis  of  Winohester*s  case, 

*  A  case  sone  little  time  ago  was  determined  in  the  pverogatiTO 
court  relative  to  the  validity  of  a  will  which  mAy  help  to  illustrate 
these  points.  A  will  of  F.  fi.  fisqr.  was  prbpduhded  by  S.  $•  Spiii^ 
i^et,  nkined  dn  tfiofcctitf ii  theteU}  toA  tfpptHfA  by  "Ae  WtSowsuid  son 
^i  tiie  v^wawoTt 

|t  appeailid diat Kr.  fi.  ^mm ageMlerihan ^ i«speeCiUe eomie6« 
tions^  and  that  family  differences  had  produced  a  separation  by  mu<« 
tual  consent  between  him  and  Mrs.  £•  From  that  time  Mr.  E« 
took  up  his  residenoe  in  tarieus  parts  of  Eagland,  and  being  in 
want  of  a  person  to  superintend  his  domestic  arrangements,  he,  in 
Maj)  1A)6,  made  choice  ef  Mbs  &  for  thatpurpose.  He  was 
shortly  afterwards  eeiied  wkh  a  paralytic  affection,  from  the  et^ 
fects  of  which,  added  to  the  increasing  infirmities  of  age,  he  suffer* 
ed  greatly.    Through  the  interference  of  his  ^n  -^i  this  juncture, 


I      —  * ^-. —         .  ^.-^-^—  — , — 

a  reconciliati^on  ^as  effected  between  the  deceased  and  his  wife, 
and  he  accordin^y  inyited  her  to  take  up  her  residence  with  him. 
In  October,  l'S07,  she  complied  with  this  inTitatlon,  and  then 
found  Miss  S.  ofAciating  in  the  superintendance  ofMr.  fi*s«  do* 
mestic  affairs  ^  but  she  quitted  the  house  in  November  following,  in 
conseqiience  of  the  criminal  intimacy  which  she  suspected  to  exist 
between  Miss  8*  and  Mr.  E.  Mr»  El^s  health  dedined  consider- 
ably. The  will,  it  appeared,  was  drawn  up  by  tiie  deceased,  in 
the  summer  of  1809*  He  kept  it  by  him  until  the  dth  of  July,  ISlOj^ 
when  he  ordered  bis  carria^,  intending  to  driye  to  the  hous^  of  his 
frieqd  C.  but  meeting  him  on  the  road^  they  returned  together. 
They  proceeded  into  Mr.  E^s  library,  Where  he  told  Mir.  C.  he  had 
a  favour  to  ask  of  him,  as  he  was  going  to  make  his  will,  and  leave 
him  an  executor  ;  and  pointing  to  a  drawer  in  flie  table,  said  he 
would  find  the  will  the^e,  adding  how  necessary  it  was  fbr  erery 
body  not  to  be  without  a  will,  but  ^rtlculary  for  him.  The  will 
was  then  produced,  and  purported  to  devise  the  testator's  freehold 
pn^rty  to  his  son,  subject  to  the  settlement  made  on  his  marriage. 
It  also  gave  an  annuity  of  6001.  to  Miss  9.  and  any  house  the  testa- 
tor m^ht  reside  in  at  his  death,  with  the  ftim&tnre,  plasie,  Knen, 
horses,  carriages,  Stc ;  concluding  with  a  bequest  to  her  of  all 
the  rest  of  his  personal  property,  and  appointing  her  and  another 
executors.  Mr.  'E*  then  desired  Mr.  C.  to  draw  up  thecodldl^ 
appointing  himself  an  additional  executor,  and  giving  him  and  the 
ofter  executors  ^001.  each  for  tfieir  trouble,  which  he  accordingly 
did,  and  both  papers  were  then  executed  in  the  presence  of  Mr.  S. 
Miss  S*s  father,  and  another  witness* 

The  validity  of  these  two  instruments  was  opposed  by  the  widow's 
son  upon  the  two  gronnds  of  an  undue  ascendancy  exercised  over 
the  testator's  mind  by  Miss  S.  and  his  total  incapacity,  as  well  at 
the  time  of  making  the  will,  as  before  and  subsequent  to  it ;  and  in 
support  of  this^  a  variety  of  circumstances  were  adduced.  It  was 
stated,  that  Miss  S.  had  taken  advantage  of  the  deceased's  infirmity 
of  mind  to  produce  a  criminal  connection  between  them ;  that  they 
aflervrards  lived  in  open  adultery ;  that  she  introduced  her  father 
tad  mooter  into  the  house  as  inmates^  and  endeavoured  to  estrange 
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cid  interval  may  have  prevailed,  the  very  act  itself 
furnishes  an  evidence  not  easily  resisted  of  that  sound 


his  affections  as  much  as  possible  from  his  son,  and  his  family ; 
that  they  conspired  together  to  obtain  the  deceased's  property,  and 
often  spoke  of  the  will  as  having  been  obtained  by  a  plot  of  their's, 
and  treated  the  deceased  as  insane,  as  in  fact  he  was ;  that  in  the 
spring  of  1810,  he  began  to  commit  the  most  extravagant  acts,  pnr* 
chasing  large  quantities  of  poultry,  jeweUery,  Scq.  for  which  he 
had  no  occasion,  destroying  the  furniture,  &c.  about  the  house, 
ordering  dinner  at  a  particular  hour,  and  then  insisting  upon  hating 
it,  though  raw,  two  or  three  hours  sooner,  and  throwing  the  gra* 
vy  and  sauce  over  those  at  the  table.  Several  letters,  also,  pom* 
pously  and  improperly  addressed,  and  otherwise  indicative  of  in- 
sanity,  were  produced,  as  having  been  written  to  persons  with 
whom  he  had  formerly  corresponded  in  the  most  accurate  manner, 
and  by  whom  he  was  esteemed,  as  in  fact  he  was  till  then,  a  man 
of  uncommon  judgment.  He  was  shortly  afterwards  placed  in  the 
care  of  keepers,  and  in  November  following,  a  commission  of  lu- 
nacy having  issued,  an  inquisition  was  held,  and  the  Jury  returned 
a  verdict  of  Insanity  without  lucid  intervals,  from  the  1st  of  July 
preceding,  five  days  prior  to  the  transaction  of  the  will.  He 
was  then  removed  to  Dr.  Willis's,  at  Hoxton,  where  he  died  in 
October,  181^1. 

In  reply  to  this,  circumstances  were  adduced  on  the  part  of  Miss 
S.  to  shew  that  she  possessed  the  confidence  of  the  deceased,  but  with- 
out  any  undue  means ;  that  his  displeasure  was  very  great  against  hip 
son  for  not  coming  to  see  him,  and  that  he  often  declared  it  would 
be  thousands  out  of  his  way;  that  Miss  S's  connection  with  the  de- 
ceased, far  from  being  notorious,  was  hardly  known,  and  her  fa- 
ther was  introduced  into  the  house  to  manage  the  deceased's  farm- 
ing concerns,  with  a  salary  of  401.  per  annum,  only  on  account  of 
the  deceased's  good  opinion  of  his  skill  in  those  matters  :  that  the 
deceased  continued  of  sound  mind,  managing  his  affairs,  and 
drawing  drafts  on  his  bankers,  until  the  12th  of  July,  1810,  and 
even  wished  Miss  S.  to  go  with  him  the  day  the  will  was  executed^ 
excusing  her  solely  on  account  of  ill  health. 

A  great  mass  of  evidence  was  adduced  in  proof  of  these  different 
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and  disposing  mind  vrhich  ig  necessary  to  its  validity. 
As  in  the  case  of  Cartwriglit  t?.  Cartwright^  Michael- 


representations  of  the  case  on  either  side,  and  the  arguments  o^ 
counsel  heard  at  great  length  thereon,  during  three  days ;  it  being 
contended,  on  the  one  hand,  that  there  was  no  proof  of  undue  in- 
flaence  or  control  oTer  the  deceased,  but  that  the  will  was  the  spon- 
tuieous  act  of  a  capable  testator;  and,  on  the  other  hand,  that  not 
only  was  an  undue  control  proved,  but  also  actual  and  positive  in- 
capacity, for  a  period  long  antecedent  and  subsequent  to  the  mak- 
ing of  the  will,  as  well  as  at  the  very  time. 
'  Sir  John  Nicholl  recapitulated  the  circumstances  of  the  case. 
He  was  of  opinion  that  the  acts  of  extravagance  committed  by  the 
deceased,  coupled  wUh  the  verdict  of  the  jury  upon  the  inquisi- 
tion, left  no  doubt  of  the  deceased's  having  been  afflicted  with 
insanity.   Where  there  was,  j^rfma/acfe,  no  proof  of  this,  the  pre- 
somption  of  law  was  always  in  favour  of  the  testamentary  act; 
hot  when  it  was  otherwise,  the  onus  probancU  was  thrown  upon  the 
party  setting  up  the  act ;  and  the  question,  therefore,  in  the  present 
case  was,  whether  the  papers  propounded  were  executed  by  the 
deceased  during  a  lucid  interval.     He  proceeded  to  an  examination 
of  the  doctrine  of  lucid  intervals,  as  laid  down  by  Lord  Thurlow, 
that  positive  proof  must  be  shewn  of  the  disorder  having  been 
wholly  thrown  off  for  the  time :  there  must  be  a  complete  lucid  in- 
terval applying  to  the  particular  act  in  question,  for  if  there  was  but 
a  single  vrord  ^^  sounding  the  folly,"  it  was  conclusive  against  the 
presumption  of  a  lucid  intSrval  sufficient  for  legal  purposes.     CoU 
lateral  ^circumstances,  however,   such  as  whether  the  act  was  a 
natural  disposition,  or  in  favour  of  persons  exercising  an  undue  con- 
trol, might  considerably  influence  the  enquiry,  as  they  were  mate- 
rial to  shew  the  probability  of  the  act's  being  the  spontaneous  exer- 
tion of  the  deceased's  mind ;  and  the  present  case  was,  therefore, 
to  be  examined  upon  these  principles.     He  then  entered  into  the 
private  history  of  the  deceased  and  Miss  S.,  observing  that,  with  all 
the  coart's  caution  in  listening  to  the  evidence  of  servants  in  the 
house,   still  these  circumstances  must  have  their  weight.     They 
were,  however,  strongly  confirmed  by  the  account  giyen  of  the  de- 
oeased's  incoherent  correspondence;  and  the  very  fhct  of  his  wishing 
lus  wife  and  sea  tQ  visit  him  when  living  in  a  state^>f  open  prostitu- 
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of  l4Qf0  Thurk>«r  in  the  Altom^  OtMial  n.  W^m* 
ther^  that  where  lunacy  wm  onee  established  b;  clear 

^  3  Bfo.  C.  e.  441. 


tioQ  witii  thW  girl  y«ii  Ui  itself  ^  pio«f  ctf  iii^Milf  •    IimUbi  thfiiN 
«i  tliU  ^vifiiiaoe^  H  ir«i  ooi  Mly  nrfjfiw*  t«  tkiew  th«  burdM  #f 
proviiv  c«^cUy  U^on  the  pa4rti«$  i«l«in§  «^  tfi«  viU»  but  it  Iftft* 
wise  pjroflrcd  the  influence  they  enevciwd  e^er  Uie  deceeted ;  ewi  it 
-would  be  difficult  to  im^ne  the  endeaoe  tfcet  wouM  he  seflbn^t 
to.  spstftin  a  will  nwler  sneh  eiwiewtiiye<>     Mr.  S.  vuist  here 
kw^wn  of  hi»4»u§hte«'s  pr4>slitetieii ;  ^d  this,  tdjkdta  hia  peeei* 
nd  coi|dj|£t,  did  nM  ge  <p  coi|6n»  his  alAestatM»  «f  the  not  in 
fi^tiea.    Mr.  J.  and  Mr.  C.  ween  heth  fenenanring  esecoleny 
nod  bed  f eleated  Hmr  I^gstfies ;  th^  letter  wee  eke  the  writer  ef 
the.  codieil  ia  his  owi»  Moiur.   it  una  therefore  probebte,  thet  ik»f 
bed  ejqpecUtions  Cn«ath»honiKt]i  of  the  e»eentri»;  end  tliangklhb 
was.  not  iefieieat  to  discredit  tiheeit  i^  mnit  neeessenlir  miee  the 
HHplciom  of  hia^«    Then  wee  n^  reecM  te.  heUeee  that  the  de* 
cefMed'9  decUs&tiee^  of  heaio^  made  We  win  eefened  t%  tiHws  of 
the  Bf^iers  i»  a^i^iM :  awl  they  b«i  thn  eflai*  oC  dbWhenting  hie 
inftfnm  ^Mie  eewAirnMe  pei<t  ef  hiepneperty^  eel]»ti»  anke  sft 
mveef^QfieUe  peovision  for  a  woven  wMi  viiea  he  Heed  in  piihik 
edrit^*    The  inll  it^eU  hare  otmeif  inleniel  Bketlw  ef  oeeif nMee 
4#d  irrognJerity^  eetd  ai^penfied  te  here  heen.oepled  frem  eenne  other 
Hftt  befer«  the  court.    I*  wn»  wiitlen  very  ire^gqlariyv  ^nth  aeisf 
|iei|i«p  BMtly.QnHtted  IA.  p^Qf>  endnihere  repeetei  la  adverted  ainn^ 
MT)  idteg^tber  4i9m«§  the  deoeitfed's  eeniniiott  et  the  iinw^  nadl^ 
i9tb^lei«Hegpnf  MidThiertew^  ^vmndfa^UeMljs.*^    Sofcis 
thereCere^  freei  any  IniM  interr  el  beinf  pmced^  there  wew  every 
jflmmgHojk  of  ih«i  centinnenM  of  the  cHaeedei^  a  paeinnipeiett  eea* 
4med  net  only  b^  the  geneiei  atiteof  the  eeidence,  but nleo  hy 
thc^  cepitfMb  and  eppearenee  of  the  will  Hsell.    The-  eoait  w«i| 
Hmd^ffiy  hmni  te  preneunee  against  ita  ealidity^ ;  and  eonaidnrfaig 
the  acUvwpHFt  teken  bjr  Mi9i&  in  tbia  tmnanctiitt,  with  all  ite  nU 
lepdept  ohioqiiy,  tbe^  cenrt  ftlt  Aei  it  weidd  not  mfteienftly  nnck 
IM  diniRprobetion  of  i^  prectieee^  nad.boU  out  a  diminnregnnMut 
el  tbem  for  pnbUa  anviviK  4M  it  not  condena  her  ia  th*  ceete 
incurred.    Costs  decreed  accordingly. 
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tvidence^  the  party  ought  to  be  restored  to  m  perfeet 
a  state  of  mind  as  he  was  in  before  his  disorder,  to 
make  a  good  will,  was  denied  by  the  present  Lord 
Chancellor,  who  observed,  thatwc  might  suppose  the 
strong^est  mind  reduced  by  the  deliriuni  of  a  fever,  or 
any  other  cause,  to  a  very  inferior  degree  of  general 
capacity ;  and  yet  he  might  be  competent  to  the 
making  of  his  will,  especially  of  personal  estate*. 
And  the  rule  is  clear  that  there  must  always  be  the 
animus  testandi,  or  the  instrument  purporting  to  be  a 
wiQ  is  of  no  effect  in  the  law.  The  parties  must 
therefore  be  free,  and  under  no  compulsion  from  such 
threat  or  vi(Jence  as  may  reasonably  be  supposed  to 
move  a  constant  man.  But  if,  when  the  fear  is  past, 
or  the  restraint  removed,  the  testator  confirms  the 
will,  it  is  made  good^  So  likewise,  wills  procured 
to  be  made  by  artful  misrepresentations  and  fraudu* 
lent  contrivance,  are  void.  And  the  question  as  to 
the  existence  of  fraud,  in  cases  of  real  estate,  is  pror 
perly  examinable  in  courts  of  law,  on  an  issue  of 
devisavit  vel  non  ;  but  fraud  as  to  a  personal  will^  be* 
|on|;s  to  the  jurisdiction  of  the  spiritual  court. 

If  infancy,  non  sane  memory,  ideocy,  coverturCj 
or  duress  exist  ^  the  inception  of  a  will,  it  is  abso- 
lutely  void,  though  the  disability  should  liappen  to  be 
removed  before  the  consummation  by  death,  for  there 
must  be  a  good  inception,  and  the  party  must  be  quar 
lified  when  the  will  is  made^.  But  if  there  be  no  dis* 
ability  when  the  will  is  made,  a  subsequent  loss  of 
intellect  will  not  revoke  it.     But  the  will  of  a  womarj 

4 

^11  Vez.  Jan.  11.  '  Swinb.  475. 

I  floWf  343.  Rajrm.  81.  1  Eq.  Ca.  Abr.  171.  i^ 
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is  revoked  by  her  subseqaent  covertare,  as  will  be 
seen  in  a  future  part  of  this  work. 

Howaf-  A  person  attainted  of  treason  forfeits  lands  and 

fectpfl  by  ,  •  •  m 

conviction,  goods^   and  is  of  course  incapable  of  disposing  of 
outlawry,'    them  by  his  will.     So  a  felon,  upon  attainder,  forfeits 
murder,      the  fruits  of  his  lands  for  the  year  and  the  day ;  after 
which  they  escheat  to  the  Lord  of  the  fee.     But  the 
forfeiture  of  goods  and  chattels  is  absolute,  as  well  in 
felony  as  treason ;    diflfering  from  the  forfeiture  of 
lands  in  respect  of  its  commencement,  the  latter  tak- 
ing place  upon  the  attainder,   and  not  before;  the 
former  upon  the  conviction.     It  follows,  therefore, 
that  if  the  party  dies,  before  attainder  in  the  one  case 
and  convictioji  in  the  other,  the  forfeiture  is  saved; 
and  his  will  either  of  lands  or  goods  is  effectual.     But 
if  conviction  or  attainder  takes  place,  the  will  of  the 
traitor  or  felon,  as  to  his  goods,  by  the  conviction,  and 
as  to  his  real  estate,  by  the  attainder,  is  rendered  void; 
and  that,  although  such  will  was  made  before  either 
the  conviction  or  attainder.^    The  King's  pardon  re- 
stores the  disposing  capacity,  and  the  party  may  af- 
terwards make  his  will,  as  if  no  conviction  had  taken 
place :  and  it  seems,  that  by  such  pardon,  any  will 
made  before  conviction  recovers  its  former  force  and 
.  effect*.     Though  it  may  be  doubted  whether  a  will  or 
testament  made  after  conviction,  would  be  rendered 
operative,  as  not  having  had  a  legal  and  valid  incep- 
tion.    The  will  of  a  felo  de  se  may,  it  seems,  be  ef- 
fectual, as  to  his  lands,  because  these  are  not  forfeited 
but  by  attainder,  which  cannot  be  in  this  case.     But 
as  to  his  goods  and  chattels  his  will  is  of  no  effect  (1). 

*  Sninb.  97. 


(1)  Plowd.  Comm.  Eng.  Ed.  Hales  v.  Petit,  and  observe  the  sub- 
tle grounds  on  which  this  point  was  there  reasoned.     By  the  early 
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An  alien  enemy  without  the  King's  licence  to  ce- 
side  in  this  Country  is  incapable  of  making  any  wilL 
But  with  such  licence^  and  an  alien  friend  without  any 
such  licence^  may -bequeath  personal  estate.  Either 
description  of  alienage  incapacitates  for  holding  land^ 
and  consequently  for  devising  it.  But  leases  of  houses 
for  habitation  may  be  held  by  alien  friends^  and  will 
pass  by  their  wills  ^ 

One  who  is  outlawed  in  a  personal  action^  forfeits  hi» 
goodsj  and  is  therefore  incapable  of  disposing  thereof  by 
his  will ;  but  it  seems  he  may  devise  his  lands  ^.  And  it  is 
to  be  recollected  that  the  wills  of  traitors^  felons,  aliens^ 
and  outlawed  persons,  are  void  only  as  to  the  King  or 
Lord  of  the  Fee,  who  has  the  right  to  the  lands  or 
goods^  by  reason  of  the  forfeiture :  the  will  is  good  as 
against  the  testator  himself  and  all  other  persons. 

As  the  person  devising  or  bequeathing  must  be  one 
who  is  capable  of  making  a  will^  so  the  devisee  or  le- 
gatee must  also  be  capable  of  taking  under  it ;  and  if 
he  dies  before  the  testator  tUb  gift  vanishes.    If  pro« 

*  1  Bl.  Com.  372  Harg.  Co.  Utt.  2  B.  note  8. 

*  Swinb.  107. 


jurisprudence  of  R4>me  a  will  was  not  only  not  inTalidated  by  the 
suicide  of  the  testatoi^  but  it  was  not  nncommon  for  persons  to  pre« 
Tent  the  confiscatioa  of  their  property  which  would  otherwise  fol- 
low uponcapitaft  punihsment  by  killing  themselTOS,  and  the  valida- 
tion of  their  wills  under  such  circumstances  according  to  Tacitus^ 
Annal.  lib.  5.  s.  29.  was  the  pretium  fesiinandi.  But  this  pretium 
festinandi  was  talcen  away  altogether  by  the  later  emperors.  And 
the  wills  of  persons  committing  suicide  were  only  allowed  to  have  ef- 
fect where  the  act  of  self-destruction  was  occasioned  by  impatience 
of  pain  or  loss  of  reason.  Cod.  1. 6.  tit.  23.  sect.  2* 

i>2 
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perty  be  given  by  will  to  one  and  his  heirs  or  execu- 
tors^ neither  the  heir  nor  executor  are  capable  of 
taking  originally ;  if  the  origincd  object  of  the  gift 
be  dead,  there  is  no  person  to  whom  the  designation 
can  apply  \ 


Section  III. 

Estates  by  Cwtom, 
Keither         IT  mav  be  received  as  settled  doctrine,  that  wilh 

the  .statute  '' 

of  wills  nor  of  copyholds  staud  clear  of  the  statute  of  ft*auds  as 

the  statute 

of  frauds  well  as  of  the  statute  of  wills.  It  has  before  been  ob- 
copyboid:>2  served,  that  the  statutes  of  Henry  VIII.  for  the  fuS 
exercise  of  the  testamentary  power  required  the 
tenure  to  be  in  socage,  which  is  not  the  description 
of  copyhold  tenure,  and  therefore,  for  that  reason 
the  statutes  of  wills  would  not  apply  to  this  descrip- 
tion of  estate.  Copyholds  could  not  for  another  rea- 
son, be  considered  as  having  been  embraced  wkhiii 
the  intention  of  those  statutes,  because  their  purpose 
was  to  revive  the  testamentary  power  with  certain 
qualifications  and  restrictions,  after  the  statute  m^de 
for  carrying  the  possession  and  legal  estate  to  the  use 
fcad  either  suppressed  its  exercise,  or  driven  it  upon 
sew  expedients  for  its  preservation ;  But  the  statute 
of  uses  had  not  interfered  with  Che  uses  raised  upon 
surrenders*,  those  being  properly  executed  by  the 
admittance,  which  operated  as  a  new  grant  thereof 
by  the  lord  pursuant  to  the  surrender,  Neither,  in- 
deed, could  it  be  properly  said,  that  copyholds  were 
ever  devisable,  fw  a  will  can  have  no  effect  u|pon  (hen 

'  Plowd.  345t  BrM  v.  Bigimu  •  %  \^,  UT. 
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B8  8  will^  SO  tkat  it  was  always  necessury  first  to  pass 
the  estate  by  a  surrender  thereof,  into  th€  hands  of 
the  lord^  to  such  Uses  as  the  surrenderer  should^  by 
Jus  Jast  will^  appoint^  and  then  his  will  suceeed* 
ed  to  this  act  as  an  appointment  or  declaration  of  the 

By  thus  regarding  the  surrender  as  the  mean  whei*e- 
by  the  lands  themselves  are  transferred,  and  the  will, 
as  having  no  specific  operation  under  the  statute  of 
wills,  but  as  a  mere  declaration  of  an  use,  or  rather 
an  appointment  of  the  person  to  be  admitted  upon  the 
surrender,  we  see  the  reason  (not  always  indeed  ap- 
proved of)  for  holding  wills  of  copyhold  lands  to  be 
out  of  the  statute  of  frauds,  there  being  no  special 
provision  applicable   to   copyhold  estates  contained 
therein.     Accordingly   in  Carey  v.  Askew  %    it  was 
held  by  Sir  Lloyd  Kenyon,  Master  of  the  Rolls,  that 
any  testamentary  paper  would  be  sufficient  to  pass 
copyhold  lands;  and  his  Honour  said,  'Mie   hardly 
expected  to  hear  it  seriously  argued ;  it  had  been  held^ 
that  a  will  received  by  the  ecclesiastical  court  would 
govern  the  surrender  of  a  copyhold.     It  would  be 
removing  landmarks  to  entertain  a  doubt  upon  the 
subject. " 

Lord  Macclesfield*  admitted  the  same  doctrine  as  ^^^^ 
perfectly  settled  in  his  time,  though  certainly  not  with  fiSd^'Sid    - 
any  approbation  of  its  reasons.     He  said,  that  it  was  ^^^  ^^ 
P'ain,  that  as  to  the  case  which  had  been  put  of  a  ^^ff^^ 

^  wiui  tat 

copyhold  surrendered  to  the  use  of  a  will,  and  after-  '**^* 
wards  devised  by  a  will  attested  by  one  or  two  wit- 
nesseS)  this  had  been  adjudged  to  be  good,  and  that 

^  See  the  case  of  Rojden  v,  Malster,  2  RoU.  Rep.  383. 
;  a  Brown,  C.  R.  58.  *  2  P.  Was.  asSi 
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his  opinion  was^  never  to  shake  any  settled  resolution 
touching  property  or  the  title  of  lands,  it  being  for  the 
common  good  that  these  should  be  certain  and  known^ 
homever  Hi-grounded  the  first  resolution  might  be  ; 
bat  if  that  had  not  been  settled  it  might  be  more  rea- 
sonable to  say^  whena  man  has  surrendered  his  copy- 
hold to  the  use  of  his  will^  a  will  of  this  copyhold  shall 
be  so  executed^  and  in  such  a  manner^  as  by  the 
act  of  parliament  a  will  of  lands  ought  to  be'  exe- 
cuted . 

Agreeable  to  which  opinion  of  Lord  Macclesfield 
was  that  of  Lord  Hardwicke  in  the  Attorney  General 
V.  Andrews  •,  who,  after  mentioning  this  established 
doctrine  in  respect  to  wills  of  copyholds,  observed 
that,  perhaps,  if  those  determinations  were  now  ori- 
ginally to  be  considered,  courts  of  law  and  equity 
would  not  have  gone  so  far ;  and  that  it  might  be 
vi^shed  it  were  altered,  as  it  is  subject  to  the  same  in- 
convenience as  the  devfse  of  freehold  lands. 

Same  doe-  The  sentiments  of  Sir  Joseph  Jekyll  seemed  to  ac- 
JJiSr^of  *^  cord  with  those  of  Lord  Chancellor  Macclesfield,  on 
cop>hoid«  ^^  impropriety  of  going  one  jot  farther  than  the  doc- 
trine had  already  gone  in  respect  to  the  devises  of 
copyholds ;  and,  therefore,  he  took  a  distinction  be- 
tween a  devisee  of  the  legal  estate  in  a  copyhold, 
duly  surrendered  to  the  use  of  the  will  of  the  surren- 
derer,  (as  to  which  he  admitted  that  the  attestation  of 
witnesses  was  not  necessary,)  and  the  devise  of  a 
trust  or  equity  of  redemption  of  a  copyhold.  This 
opinion  appears  in  a  memorandum  of  the  reporter^ 
in  3  P.  Wms.  859.  annexed,  to  the  case  of  WagstafT, 

•  1  Vex.  22S. 
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r.  WagstaflF,  which  was  as  follows  . — ^\  Memorandum 
in  HO.  vac.  1737^  in  a  cause  at  the  Rolls^  bis  Ho- 
nour admitted  it  to  be  settled^  that  where  a  copyhold 
in  fee  is  surrendered  to  the  use  of  one's  will^  such 
will^  though  executed  in  the  presence  of  one  or  two 
witnesses^  is  good^  because  it  passes  by  the  surren- 
der and  not  by  the  will^  which  is  only  a  declaration 
of  the  use  of  the  surrender ;  but  that  if  a  copyholder 
be  seised  only  of  the  trust  or  equity  of  redemption  oi 
the  copyhold^  and  devise  such  trusty  or  equity  of  re- 
demption, there  must  be  three  witnesses  to  the  will ; 
for  here  can  be  no  precedent  surrender  to  the  use  of 
the  will  to  pass  this  trust ;  and  the  trust  and  equity  of 
redemption  of  all  lands  of  inheritance  are  within  the 
statute  of  frauds  and  perjuries,  otherwise  great  incon^ 
venience  would  arise  therefrom  ;  and  it  is  no  preju- 
dice to  tiie  lord  of  a  manor  to  comprise  the  trust  of  a 
copyhold  within,  that  statute,  because  the  person  who 
has  the  legal  estate  in.  the  copyhold^  is  tenant  to  the 
lord,  and  liable  to  answer  all  the  services. '' 

But  in  Tuffnell  v.  Page,  before  Lord  Hardwicke 
in  1740,  a  different  opinion,  and  which  is  the  doc^ 
trine  as  now  understood,  was  maintained  by  that 
chancellor  on  this  subject.  His  Lordship  said,  he 
would  consider  the  case  in  two  lights — first,  whether 
the  will  of  a  copyholder,  unattested  by  witnesses, 
was  sufficient  to  declare  the  uses  of  a  surrender,  made 
to  the  use  of  a  will ;  and,  secondly,  where  there  is  no 
surrender,  as  in  the  case  before  him,  whether  such 
a  will  was  sufficient  to  pass  the  trust  of  the  copyhold 
lands  to  the  plaintiff. 

With  respect  to  the  consideration  of  the  questiiu 
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In  the  first  of  these  lights^  his  Lordship  Sftid^  that 
*^  where  a  man  was  seised  6f  eopyhold  lands  ftnd  sur* 
rendered  to  the  use  of  bis  will^  and  exeetited  it  wiH, 
though  not  attested  by  witnesses^  yet  it  sbouM  diirect 
the  uses  of  the  surrender;  for  the   ckuse  in  th^ 
statute  of  frauds  and  perjuries,  which  reqnired  the 
testator's  signing^  in  the  presence  of  three  witnesses^ 
and  their  attestation  in  his  presen<^e^  was  eonflned 
only  to  such  estates  as  passed  by  the  statute  of  wills 
34  H.  8.  c.  5.  which  was  an  act  to  explain  one  made 
in  the  32d  of  the  same  King ;  and  which  at  the  close 
of  the  section  enacted^  that  the  wor^^  estate  of  inbe« 
ritance,  in  the  former  siatnte^  sliould  be  declared^  ex- 
pounded^ taken,  and  judged  of  estates  of  fee  sin^ple 
only^  which  shewed  plainly^  that  )t  did  not  extend  to 
customary  estates^  and  had  been  so  settled  ever  since 
the  case  of  the  Attorney  Genctral  v.  Barnes.     Tfcfe 
*was  reported  in  S  Yemon,  where  it  was  said  in  page 
898^  '^as  to  such  of  the  fends  as  were  copy hoW^  it 
was  agreed  they  were  well  appointed^  they  passings 
by  surrender  and  not  by  will,  though  there  were  no 
witnesses  to  it/* 

As  to  the  second  point,  whether  the  Will  in  c^nes^ 
tion  would  pass  the  trust  of  the  copyhold  lands>  his 
Lordship  said,  that  '*  where  the  legal  estate  waa  in 
trustees,  the  cestuy  que  trust  consequently  could  not 
surrender,  but  the  lands  should,  notwithstanding*, 
pass  by  this  devise  according  to  the  geneml  rule  that 
equity  follows  the  taw:  for  a  copyhold  would  pass 
under  a  will  without  three  witnesses,  or  where  there 
were  no  witnesses  at  all  ;  and  if  this  nicety  was  not 
required  in  passing  the  legal  estate,  a  fortiori  it  was 
not  in  passing  the  equitable:  and,  therefore^  the 
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cesH^  fut  trust  mighty  by  tke  same  kind  c£  infitru*    , 
ment,  dtspCNie  of  the  truit  estate^  tfi  if  be  hkd  the 
legal  estate  in  him." 

It  has  been  doubted^  whether  such  testamentary  whether 
appointment  of  copyliold  lands^  after  a  surrender  to  mentordel 
the  uses  thereof,  may  not  be  by  parol^  for  if  copy-  of  the  usee 
holds  are  not  affected  either  by  the  statute  of  wilk^  or  hold  sur- ' 
by  the  clause  respecting  wills  in  the  statute  of  frauds^  my  be^ 
a  testamentary  disposition  of  them,  as  sucb^  seems  to  writkig? 
be  no  more  necessary  to  be  in  writing*,  than  the  de- 
vises by  the  custom  of  particular  places  which  ope- 
rated independently  of  the  statute  of  wills^  and  mighty 
after  that  statute^  an4  until  the  statute  of  frauds  ex- 
pressly restrained  them^  have  been  made  by  word  of 
mouth  ;  and  if  such  wiUs  of  copyliolds  be  regarded  a« 
mere  appointments,  they  ajpe  still  clear  of  the  first  and 
third  clauses  of  the  statute — ^by  the  exclusive  wording 
of  the  first,  and  by  the  express  exception  in  the  last. 
And  by  a  late  case^  Doe  d.  Cook  v.  Dan  vers ',  it  has 
been   determined  that  they  cannot  be  regarded  as 
declarations  of  uses  or  trusts,  so  as  to  be  within  the 
7th  section  of  the  same  statute. 

As  the  attestation  of  three  witnesses  is  not  neces-  An  attest 
sary,  so  neither,  has  it  any  efficacy  in  respect  to  copy-^  copyiioid 
holds  ;  so  tliat  if  a  surrender  be  made  to  such  uses  as  voYed^by*" 
the  surrenderer  shall  appoint  by  his  will,   and  he  J^teTwUi. 
afterwards  make  his  will^  executed  and  attested  ac- 
cording to  the  statute  of  frauds,  such  will  is  never- 
theless subject  to  be  revoked  or  republished  by  him 
by  any  subsequent  testamentary  paper,  attested  by 
one  or  two  witnesses  only,  or  without  any  attestation 
at  all*. 

'  7  East,  i99.  [  Tid.  Burkitt  v.  Bnrkitt^  2  Vein.  408. 
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^  ^y.         If  a  surrender  be  made  to  the  use  of  a  will^  to  be 

mode  of 

fixecation  executed  with  those  or  any  other  solemnities^  it  is 
icrfbed  dear  that  such  prescribed  requisites  must  be  strictly 
•pefttoco-  complied  with  as  in  other  similar  cases  ^. 

pyhold  It  *^ 

moat  be  ob- 
•crved. 

How  (kr         Upon  the  whole  it  is  clear  that  although  a  will  of 
thmigh  it'    copyholds  is  said  to  work  as  a  declaration  or  appoint- 
anVppotnt-  ment  of  the  use  only^  and  this  is  the  ground  upon 
danitbn,^"  which  it  is  held  to  stand  clear  of  the  clauses  regard- 
thJ^quS-''^  ing  wills  in  the  statute  of  frauds,  yet  it  partakes  of 
^^1****      the  quality  of  a  will  in  many  essential  particulars; 
thus  it  is  revocable  by  alteration  or  cancelling,  and  is 
altogether  an  ambulatory  instrument  until  the  death 
of  the  party;  so  that  if  the  appointee  die  in  the  life- 
time of  the  testator^  the  devise  fails ;  for  the  act  re- 
mains incomplete^  and  the  instrument  is  without  ope- 
ration and  mute  until  the  testator's  decease. 


A  wiu  di».       But  although  it  seems  now  to  be  regarded  as  set- 
the  equita-  tied,  that  the  trust  or  equity  of  a  copyhold  estate 

Die  esuiic 

iu  custom-   will  pass  by  a  will  not  executed  or  attested  accordingf 

ary  free-  .  ^ 

holds  must  to  the  statutc  of  frauds,  upon  the  principle  of  equUas 

be  execu-     •  .  ,  ,  ,  ,     . 

ted  and  at-  sequituv  legem,  and  on  the  ground  that  a  strictness 
cording  to  which  had  been  dispensed  with  in  respect  to  the  legal 
of  frauds,  estate  in  copyholds,  ought  a  fortiori  to  be  dispensed 
with  in  respect  to  the  trust  estate  in  copyholds,  yet  a 
different  doctrine  seems  to  have  obtained  concerning 
the  equitable  interest  of  a  customary  freehold,  where 
there  exists  no  custom  of  the  manor  for  surrendering 
them  to  the  use  of  a  will.  This  was  so  held  in  the 
case  of  Hussey  v.  Grills',  where  Elizabeth  Prowse^ 
being  seised  of  a  customary  estate  within  the  manor 
of  Stoke   Climsland  in  Cornwall,  surrendered  it  to 


";  Vjd.  Cotton  V.  Layer,  a  P.  Wms.  623.  '  Ambl.  290. 
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Thomas  Jones  and  his  heirs^  who  afterwards  declared 
the  trust  to  be  for  Elizabeth  Prowse,  her  heirs,  and 
assigns^  and  covenanted  to  surrender  to  such  uses^ 
as  she  should  by  deed^  executed  in  the  presence  of 
two  witnesses,  or  by  her  last  will  appoint.  E.  Prowse 
afterwards  made  her  will  on  the  24th  January  1753, 
in  writing,  but  not  attested  according  to  the  statute 
of  frauds ;  (but  which  seems  to  be  mistakenly  report- 
ed (3X  as  the  decision  and  reasoning  of  the.  case 
plainly  supposes  and  requires  the  will  to  have  been 
effectual,  and  consequently  executed  according  to 
the  statute,)  and  devised  the  customary  estate  to 
Margaret  Archer,  her  heirs  and  assigns  for  ever. 
She  afterwaids  made  a  codicil  in  her  own  hand- 
writing, but  unattested,  and  thereby  revoked  the 
devise  in  her  will  of  the  customary  estate,  and  gave 
it  to  Margaret  Archer  for  her  life  only,  with  remain- 
ders over ;  and  the  doubt  was,  whether  the  codicil 
was  a  good  revocation  of  the  will,  and  passed  the 
customary  estate. 

The  Lord  Chancellor  Hardwicke  said,  that  the 
question  was,  whether  these  customary  estates  were, 
in  point  of  conveyance  or  devise  by  will,  so  far  like 
copyholds,  that  the  determinations  with  respect  to 
the  latter  shall  govern  these  in  like  manner  and  pa- 
rity of  reason.  That  courts  ought  to  avoid  making 
large  and  liberal  constructions  to  take  cases  out  of 
the  statute  of  frauds;  which  was  made  to  ascertain 
property,  and  the  words  whereof  were  very  exten- 
sive. That  copyholds  were  not  deyisable  by  will, 
nothing  passing  out  of  the  surrenderer  till  the  will 
was  made ;  and  when  it  was  made^  the  lands  did  not 

(3)  Th«  GtMS  in  Ambler  seem  to  b«  a  rerjr  careless  compilation. 
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pass  by  the  will;  the  devisee  migbt  come  and  be 

admitted  on  the  foot  of  the  surreader  and  will  taken 

* 

together;  just  as  if  the  name  had  been  inserted  in 
the  surrender  itself.     That  the  ground  of  bis  opinion 
in   Taffnell  v.   Page^  was  eqmtas  aequitur  legem. 
That  customary  freeholds  and  copyhoids  differed  ex- 
tremely in  their  nature :  the  latter  being  of  a  base 
tenure^  smd  by  the  old  common  law^  held  at  the  will 
of  the  lord^  though  now  established  on  a  laore  firni 
footing ;  customary  freeholds  never  were  of  the  base 
kind.     That  Jones  was  a  trustee^  and  tlie  legal  estate 
was  in  liim.     There  was  no  evidence  tliat  there  could 
be  in  that  manor  a  surrender  of  a  customary  free- 
liold.   It  was  agreed  that  there  never  was  such.  That 
the  foundation  of  the  determination  as  to  copyholds 
was^  that  the  party  might  dispose  by  surrender  and 
will.     As  there  was  no  method  of  passing  the  legal 
estate  of  these  customary  freeholds  in  that  way>  thei*e 
was  no  reason  to  hold  them  out  of  tt^  statute.     And 
if  the  legal  estate  was  not  so^  so  was  not  the  trust. 
There  was  something,  observed  his  Lordship^  arising 
out  of  the  declaration  of  trust,  which  induced  him 
not  to  make  a  large  and  liberal  construction ;  for  as 
two  witnesses  were  required  by  it  to  the  executioa  of 
a  deed,  it  seemed  strange  to  think,  that  in  case  of  exe- 
cution by  will,  it  might  be  on  a  loose  paper,  without 
any  witnesses  at  ail. 

But  M here  It  lias  been  held,  however,  in  the  late  case  of  Gook 
custom  for  t?.  Danvcrs^  that  such  customary  freeholds  where 
inij'these  thcrc  IS  a  custom  for  surrendering  them  to  the  use 
esutes  to  of  a  will  are  as  much  out  of  the  statute  of  frauds  as 
a  wiu  Uiey  common  copyholds  ;  and  it  should  seem  that  the  trust 

*  7  East,  299.  Sop.  40. 
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bIso  of  such  estates  would,  by  analogy  to  the  principle  .*;^™/^^* 
of  the  case  of  TuflFnell  v.  Page,  be  considered  as  out  statute. 
of  the  statute. 


It  seems  scarcely  necessary,  after  the  opinions  and  ah  cquita- 

•^  •^  /  i_  ^^*  estates 

determination   which  have  been  produced,  to  observe  of  freehold 
to  the  reader,  that  m  a  devise  of  a  trust  or  equitable  Tued  by  a 
estate  in  freehold  lands,  the  formalities  of  execution  ted  and  at- 
and  attegtatioH,  required  by  the  statute,  are  as  neces-  cordinf?  to 
sary  to  be  observed  as  in  wills  disposing  of  the  legal 
estate.     There  can  be  no  question,  said  Lord  Macf 
cles field  \  but  that  a  trust  of  an  inheritance  could  not 
be  devised  otherwise  than  by  a  w  ill  attested  by  threq 
witnesses,  in  the  same  manner  as  a  legal  estate ;  for 
if  the  law  were  otherwise,  it  would  introduce  the  same 
inconveniences  as  to  frauds  and  perjuries  as  were  oc* 
casioned  before  the  statute,  by  a  devise  of  the  legal 
estate  in  fee  simple. 

Though  the  necessity  of  writing  imposed  by  the  wuisof 
statute  of  Cliarles  was  already  a  condition  of  their  va-  v^sabie  by 
lidity  by  the  statute  of  will8,^yet  this  requisition  of  the  must  be  in 
second  act  was  not  nugatory,  since  lands  that  were  ^eexpms 
deviseable  by  local  custom,  (for  enforcing  the  testa-  oahe's'ta- 
iiientary  dispositions  wh»eof  the  register  has  fur^  ^°^^* 
nisbed  an  appropriate  writ"',)  were  left  nntoucbed  by 
tbe  statutes  of  Henry  (4). 


'  2P.  Wms.  258.  ■  Ex  gravi  querela, 

(4)  But  it  may  still  in  some  certain  cases  be  necessary  to  resort 
to  the  eastern  of  a  place ;  as  where  it  enables  an  infant  o/fourteen^ 
or,  perhaps,  a  fime  caverty  neither  of  whom  is  capable,  under  the 
statutes,  of  devising  lands.  Vid.  2  And*  1%  where  it  is  said  that  a 
rvstom  enabling  an  infant  under  14,  (at  which  age,  and  not  before, 
the  law  supposes  some  difcretion,)  would  not  be  good. 

3 
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Section  IV. 

Estates  pur  auter  Vie. 

THE  12th  section  of  the  statute  of  frauds  enacts 
as  follows  • — '^  And  for  the  amendment  of  the  law  in 
the  particulars  following^  be  it  enacted^  that  from 
henceforth  anyestate  pur  auter  vie  shall  be  devisable 
by  a  will  in  writings  signed  by  the  party  so  devising 
the  same^  or  by  some  other  person  in  his  presence^ 
and  by  his  express  directions^  attested  and  subscribed 
in  the  presence  of  the  devisor  by  three  or  more  wit- 
nesses ;  and  if  no  such  devise  thereof  be  made^  the 
same  shall  be  chargeable  in  the  hands  of  the  heir^  if 
it  shall  come  to  him  by  reason  of  a  special  occupancy^ 
as  assets  by  descent^  as  in  the  case  of  lands  in  fee  sim- 
ple^ and  in  case  there  be  no  special  occupant  thereof, 
it  shall  go  to  the  executors  or  administrators  of  the 
party  that  had  the  estate  thereof  by  virtue  of  the 
grants  and  shall  be  assets  in  their  hands/' 

As  by  this  provision  of  the  statute  of  frauds  these 
freeholds^  held  for  the  lives  of  others^  are  made  de- 
viseable  as  fee  simple  estates^  the  statute  of  fraudulent 
devises  ^  which  vacates  devises  of  land  as  against 
speciality  creditors,  has  been  clearly  held  to  attach 
upon  this  newly  (1)  deviseable  property,  in  the  same 

*  3  and  4  W.  and  M.  c.  14. 


(1)  These  estates  pur  auter  Tie,  could  not  be  deTised  within  the 
statutes  33  H.  8.  0.  !•  and  34  and  35  H.  8.  c.  5.  which  last  statute 

explains  estates  of  inheritance  to  mean  estates  of  fee  simple  only. 

Per  Curiam,  in  Took  v.  Glascock,  1  Saund.  261.  These  estates  of 
occupancy  were  neither  derisable  nor  subject  to  debts  before  the 
statute  of  frauds.    Rafget  v.  Gierke,  1  Vern.  334. 
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manner  as  upon  fee  simple  estates.  But  as  the  quality 
of  these  estates  may  be  much  affected  by  the  terms  in 
which  they  are  ^ranted^  being  sometimes  limited  to 
go  to  the  heirs,  and  sometimes  to  the  executors,  ad* 
ministrators  and  assigns,  which  may  vary  the  result  as 
to  the  operation  of  testamentary  dispositions,  it  may 
be  useful  to  take  rather  a  large  view  of  their  nature, 
and  the  consequences  of  the  several  enactments  re- 
garding them. 

By  the  common  law,  where  a  man  was  tenant  for 
the  life  of  another,  by  virtue  of  a  grant  to  himself 
only,  vnthout  mentioning  his  heirs^  and  died  during 
the  life  of  him  for  whose  life  the  estate  was  holden,  in 
such  a  case  the  first  occupant,  or  he  who  could  first 
get  possession  of  the  land,   was  authorised  to  keep 
such  possession  as  long  as  the  cestui  que  vie  lived ; 
and  this  was  called  general  or  common  occupancy. 
But  this  title  of  general  occupancy  has  given  place  to 
the  regulations  of  the  'statute  29  Car.  2.  c.  3.  and  the 
subsequent  statute  14  Geo.  2.  c.  20.     But  by  the  9th 
section  of  the  statute  last-mentioned,  which  recites 
that  by  the  former  statute  it  had  been  enacted,  that 
estates  pur  auter  vie,   whereof  no  devise  should  be 
made,  should,  in  case  there  should  be  no  special  oc- 
cupant thereof,  go  to  the  executors  or  administrators 
of  the  party  that  had  the  estate  thereof  by  virtue  of 
the  grant,  and  should  be  assets  in  their  hands,  and 
that  doubts  had  arisen,  where  no  devise  had  been  made 
of  such  estates,  to  whom  the  surplus  of  'such  estates, 
after  the  debts  of  such  deceased  owners  vinere  fully  sa- 
tisfied,  should  belong,  it  is  provided,  "  that  such  es- 
tates, pur  auter  vie,  in  case  there  should  be  no  special 
occupant  thereof,  of  which  no  devise  should  have  been 
made,   according  to  the  said  act  for  prevention  of 
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fiwidfl  and  perjuries,  or  to  much  thereof  as  shoukl 
not  have  been  ao  devised  sh6uld  go,  be  applied,  and 
•distributed,  in  the  same  manner  as  the  personal  estate 
of  the  testator  or  intestate.'* 

Wherever  the  limitation  in  these  grants  pur  auter 
vie  is  to  the  ^antee  and  his  heirs,  the  heir  at  common 
law  is  the  person  to  take  upon  the  death  of  the  tenant 
in  the  life-time  of  the  cestui  que  vie,  and  in  such  a 
case  there  never  was  any  room  for  general  occupancy, 
if  there  was  any  heir  to  take.  But  in  what  character 
or  capacity  he  takes  has  been  a  question  on  which 
very  great  lawyers  have  held  different  opinions.  Lord 
C.  J.  Vaughan  in  the  great  case  of  Holdeir  v,  Small- 
Lord  brook  \  held,  that  if  a  man  demised  land  to  another, 
opimon      ^od  his  heirs  habendum  pur  auter  vie,  or  granted  a 

that  this  r  '  o 

estate  rent  in  the  same  manner,  though  the  heir  should  have 
the  heir  by  the  land  or  rent  after  the  grantee's  death>  yet  he  had 
iesaenu  it  Qot  as  a  fecial  occup€mt  (as  the  common  expressio]i 
was) ;  for  if  so,  such  heir  would  be  an  occupant,  which 
he  could  not  be,  but  he  had  it  as  h^ir,  not  of  a  fee^ 
but  of  a  descendible  freehold,  and  not  by  way  of  li- 
mitation as  a  purchase  to  the  heir,  bat  by  descent, 
iJbough  some  opinions  are,  that  the  heir  Look  it  by 
special  limitation.  But  the  Chief  Justice  added,  that 
be  did  not  see  how^  when  land  or  rent  was  granted  to 
a  man  and  bis  beirs,  pur  auter  vie,  the  heir  could  take 
by  special  limitation  after  ibe  grantee's  death,  when 
the  whole  eetate  was  eo  in  the  first  grantee  that  he 
might  transfer  it  to  wham  he  pleased,  so  as  to  deprive 
bim  who  was  intended  to  taJ^e  by  spe^l  Umitalion  af- 
ter the  grantee's  death. 

Tliis  reasoning  is  certainly  very  powerful,  but  other 

^  Yanghan,  187. 
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Judges^  though  they  have  adopted  the  phrase  of 
Lord  Yaughan^  of  descen^lible  freehold^  hav%  adhered 
to  the  notion  of  occupancy  in  the  heir^  and  have  de- 
nied  the  inheritable  nature  of  this  kind  of  estate. 
Thus  in  Low  v.  Burron^  Lord  Chancellor  Talbot 
held  clearly  that  an  estate  to  one  and  his  heirs  pur 
auter  vie  may  be  limited  to  A,  in  tail^  remainder  to 
B.^  for  in  such  cases  of  limitations  to  the  heirs  of  the 
first  taker^  the  word  heirB  was  only  a  description  of 
the  p»*8ons  to  take  as  special  occupants  during  the 
life  of  cestui  que  vie,  Tliese  estates  are  not  estates 
tail  (2),  for  all  estates  tail  are  estates  of  inheritance  to 
which  dower  is  incident^  and  which  must  be  within 
the  statute  de  donis;  whereas  in  this  kind  of  estate 
which  is  no  inheritance^  there  can  be  no  dower^ 
neither  is  it  witbin  the  statute  (3).  Furthermore 
an  estate  tail  is  not  liable  to  forfeiture^  or  punishable' 
for  waste^  the  contrary  whereof  is  true  of  the  estate 
ux  question, 

Again^  by  the  same  Chancellor  it  was  held^  in 
Chaplin  V.  Chaplin '^^  that  where  a  lease  is  made  to  a 
jnan  and  his  heirs/ during  Uves^  the*  heir  does  not 
take  by  descent^  but  as  a  special  occupant;  and 
though  it  be  called  a  descendible-  freehold^  it  is  not 
really  a  descent^  being  no  more  than  if  there  had 
been     a   designation    of   any    person  by  name  to 

•  3  P.  Wms.  362;  * .  3  P.  Wms.  368, 

1*—  ■■    ■  ■ ■■  I        I       .  Ill  ■  I  II    .  ^        ■■■■■■> 

(2)  Therefore,  if  a  freehold  lease  for  lives  be  limited  to  A.  and 
the  heirs  of  his  body,  with  remaiaders  over,  A«  may  dispose  of  tbe 
wbole,  and  defeat  the  remainders,  by  any  conveyance  during  his 
lifeotime,  or,  as  it  seems,  by  his  will  alone*  Doc.  dem.  Blake  v. 
Jjoaton  6  T.R.^89, 

(3)  It  is  plain  there  can  be  no  occnpant  of  an  estate  tail,  because 

none  can  hare  the  estate  tail  but  the  issues  of  the  donee,  who  must 

take  by  descent* 

£ 
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enjoy  the  estate  for  three  lives,  after  the  death  of 
the  father,  instead  of  the  heir  at  law.  It  has  been 
accordingly  holden,  that  in  such  a  case  the  parol 
shall  not  demur/  which  js  always  allowed  in  the 
case  of  a  proper  descent  to  an  infant.  And  it 
is  also  to  be  observed,  that  such  a  succession  to  this 
estate  is  po  descent  to  toll  an  entry*.  Accordingly  if 
a  disseisor  make  a  lease  to  a  man  and  his  heirs,  during 
the  life  of  I.  S.  and  the  lessee  die,  living  LS.  the  entry 
of  the  disseisee  is  not  thereby  taken  away,  because  he 
that  died  seised  had  but  a  freehold,  and  the  heirs  are 
added  to  prevent  the  occupant'.^  So  that  from  this 
reasoning  it  results  that  this  estate  is  not  so  pro- 
perly a  descendible  freehold,  as  a  freehold  limited  to 
go  in  a  course  of  descent ;  which  limitation  prescribes 
only  who  shall  be  the  occupant,  without  changing  the 
nature  of  the  estate  into  an  inheritance  (4).  Yet  Lord 
Vaughan  observes,  that  the  heir  of  the  grantee  pur 
auter  vie  might  certainly  recover  by  a  writ  of  mort- 
4ancester,  in  case  of  abatement,  which,  he  says,  in- 
falli]3ly  proves  the  heir  to  take  by  descent,  as  succeed^ 
ing  to  one  who  died  seised  as  of  a  fee,  though  not 
Iteised  in  fee ;  for  which  he  cites  Bracton  (5).     But 

•  J/itt.  Sect.  387.  '  (Jo.  LItt  M9.  a. 


(4)  It  18  true  the  course  of  succession  must  certainly  follow  the 
inheritable  quality  of  the  land.  Thus  it  has  been  held  that  where 
a  lease  was  made  to  a  man  and  his  heirs^  during  three  lires,  o^ 
lands  in  Borough  English,  the  youngest  son  shall  inherit  this  de- 
scendible  freehold.  But  there  the  special  occupancy  is  only  regu- 
lated as  in  the  other  cases,  by  the  descriptive  force  of  the  word 
heir^  taken  secundam  subjectam  materiam.  2  Freem.  305,  399* 
Co.  litt.  110.  b. 

(5)  Si  autem  fiat  donatio  sic,  ad  ritam  donatoris,  donatorio  et 
t^sredibus  suis ;  si  donatorius  prxmoriatur  haeredes  ei  succedent,  te-« 
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in  Walsingham^fi  case,  in  Plowden,  the  learned  Ap- 
prentice stated  arguendo  that  the  heir  in  such  a 
case  should  not  have  an  assize  of  mortdancestcrp 
and  be  was  not  contradicted. 

If  a  man  grant  an  annuity  to  another  to  hold  to  hini 
and  his  heirs  for  the  term  of  another's  life,  and  the  - 
grantee  die  during  the  life  of  the  cestui  que  vie,  his  heir 
shall  haveit,  according  to  Littleton^,  who  nevertheless 
concludes  with  a  quaere  de  ista  materia.  Upon  which 
Lord  Coke  observes,  that  in  the  case  of  land  the  heir 
shall  have  it,  to  prevent  an  occupant ;  and  so  it  is  in 
the  case  of  an  annuity,  or  of  any  other  thing  that  lies 
in  grant,  whereof  there  can  be  no  occupant  (6). 

It  is  worthy  of  observation,  that  in  Svvinnerton's 
case,  in  Dyer^  where  a  rent  was  granted  by  fine 
to  F.  to  hold  to  him  and  his  assigns  during  the  life  of 
Cassandra,  the  grantor's  wife,  and  if  it  should  be  be- 
hind, quod  bene  licuit  dicjto  F.  et  haeredibus  suis,  du- 
rante vitfi  diets  Cassandrae  distringere,  and  F.  devised 

^     'Sect. 739;  *l>7er,  252, 


nendnm  ad  Titam  donatoris,  et  per  assisam  mortis  antecessoris  recu- 
penbimt)  q«i  obUt  at  de  feodo.  Bract.  1.  2.  de  acquirendo  rerum 
domimo.  c.  9, 

(6)  At  lav  there  could  be  no  general  occupant  of  a  rent ;  as,  if 
a  rent  were  granted  to  A.  for  the  life  of  B.,  and  A.  had  died,  liv- 
JDg  B.^  the  rent  would  haye  determined,  2Roll.  Abr.  150.  But 
there  might  hare  been  a  special  occupant.  Under  the  statute  of 
frauds^  howerer,  every  estate  pur  auter  vie,  whether  corporeal  or  in- 
corporeal, is  made  devisable,  .and  if  not  devised  away,  is  made 
assets  in  the  hands  of  the  heir,  if  limited  to  the,  heir,  and  if  not 
limited  to  the  heir,  is  made  assets  in  the  hands  of  the  executors 
or  administrators  of  the  grantee. 

E  2 
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the  rent  and  died,  living  Cassandra^  Dyer  was  of  opi- 
nion that  the  devisee  should  have  it^  for  by  the  clause 
of  distress  F.  had  the  fee  simple  determinable  upon 
the  death  of  Cassandra ;  which  seems  an  extraordinary 
opinion,  and  certainly  opposed  by  the  resolution  in 
Chudleigh's  case',  and  numerous  other  Authorities, 
wherein  it  has  been  uniformly  held,  and  never  doubt- 
ed,  that  an  estate  to  one  and  Ms  heirs,  during  the  life 
of  I.  S.  is  but  an  estate  for  life,  upon  which  a  remain- 
der may  depend.     And  the  three  classes  into  which  a 
fee  is  distributed  by  the  very  learned  reporter,  in  his 
own  argument,   in  Walsingham's  case,    clearly  ex- 
cludes this  estate  out  of  any  description  of  a  fee ; 
either  the  fee  simple,  the  fee  simple  determinable, 
or  the  base  fee  (7). 

The  question,  upon  the  whole,  seems  to  remain 
in  some  uncertainty  as  to  the  true  nature  of  the  estate 
where  the  grant  is  expressly  to  a  man  and  bis  heiri 
pur  auter  vie,  though  the  preponderance  seems  to  be 
on  the  side  of  the  doctrine  which-  treats  it  as  a  free- 
hold to  which  the  heir  succeeds  as  occupant  by  special 
designation,  and  not  by  regular  title  of  descent. 


Whether 
an  execiu 


There  has  been  some  controversy  on  the  question^ 

iTaT' cciai  ^^^t^^r  ^  lease,  before  the  statute  of  frauds,  to  a  man 

occupant,    ^nd  his  executors  during  the  life  of  another,  would  go 

to  the  executor  as  a  special  occupant.     Mr.  Hargrave 

'  1  Rep.  fo.  4.  b. 


(7)  Plowd.  Com.  557.  And  see  Cro.  El.  805,  where  Pophara 
said,  that  rent  granted  to  one  and  his  heirs  for  the  life  of  I.  S.  shall 
not  be  devisable  by  the  statutes  32  and  34  H.  8.  for  it  is  no  fee, 
and  he  adrVd,  that  the  greater  part  of  the  Judges  irere  of  his 
opinion.    B  ut  Ganrdj  and  Fenner  contra. 
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has  pat  thi^  matter  doubtingly  in  his  notes  to  Coke 
Littletpp'^  where  he  say 9^  after  citing  some  authorities 
the  oth^r  way^  "  however  some  have  thought  that  ex- 
ecutors and  adminifttraXors^  if  named  in  the  grants 
Might  take  an  estate  pur  auter  vie^  though  a  freehold, 
even  before  the  statutes  29  Car.  2.  c  3.  and  14  Geo.  2. 
c.  30.  by  which  they  are  now  entitled."  In  Westfaling 
V,  Westfaling*,  LordHardwicke  declared  his  ppinion, 
that  executors  might  take  as  special  occupants  ;  and 
he  further  added,  that  he  thought  it  would  be  assets 
in  their  hands.  The  same  opinion  is  intimated  by  him 
in  Williams  v,  Jekyl"'.  And  his  reason  for  holding 
such  estate,  so  limited,  to  be  assets,  was,  that  he 
thought  the  executor,  by  force  of  his  office,  could 
take  nothing  without  its  being  so. 

In  the  Duke  of  Devon  v.  Kinton  (8)^  where  A.  hav- 
ing an  estate  to  him  and  hisf  heirs  for  thre^e  lives,  set- 
tled it  on  his  daughter  and  her  husband  for  their  lives, 
remainder  to  the  use  of  his  own  executors  and  ad- 
mmistrators,  and  after  the  death  of  his  daughter 
and  her  husband,  devised  the  estate  to  his  wife, 
and  died  indebted  by  simple  contract,  the  question 
being  whether  the  rejsidue  of  the  term  should  be  assets 
to  pay  a  simple  contract  cceditor,  it  was  so  decreed ; 
for  being  limited  to  the  executors  and  administrators 
of  A.  it  became  personal  estate,  and  he  could  not  de- 
vise it  exempt  from  his  debts,  though  due  by  simple 
contract. 

^  Hargr.Co.Litt.41.b. 
*3Atk.466.  ■2Vez.68I. 


(8)  9  Vera.  719.  but  in  2  P.  WiUiams,  360^  it  appears  that  the 
lease  was  originally  granted  to  trustees. 
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Tliere  appears,  indeed,  to  have  been  a  stronger 
reason  for  saying  that  an  administrator  could  not  take 
as  a  special  occupant,  since  the  law  will  not  suffer  a 
freehold  to  be  in  suspense,  and  a  person  to  entitle 
himself  as  special  occupant  must  enter  immediately 
on  the  death  of  the  tenant  pur  auter  vie,  which  an 
administrator  cannot  do,  though  an  executor  may". 

Whether  It  scems  as  if  the  framers  of  the  statute  29  Car.  2. 
the^surpius  meant  to  apply  the  term  special  occupant  only  to  the 
b^ncfit^'^  Acir,  and  perhaps  with  a  cautious  nicety  in  the  use 
far^heTta-  ^f  the  phrasc.  The  words,  '  that  in  case  there 
tiitM  have   ^f^^ii  jg  ^Q  special  occupant  it  shall  ffo  to  the  executors 

changed  a  r  o 

the  nature  ^^^  jg  asscts/  scem  virtually  to  include  the  case  where 

of  the  es-  '  •' 

tate.  the  grant  is  express  to  the  executors  of  the  grantee, 

for  if  the  executor  cannot  take  as  special  occupant, 
it  is  as  if  he  had  not  been  named,  and  then  the  sta- 
tute gives  it  to  him  for  want  of  a  special  occupant. 

If  he  can  take  as  special  occupant,  it  seems 
absurd  to  say  that  the  statute  could  mean  that  in  that 
character  he  should  take  for  his  own  benefit,  br,  that 
if  named  in  the  grant  he  should  take  for  his  own 
benefit,  and  if  not  named,  that  then  the  estate  should 
be  assets  in  his  hands.  '  If  he  should  be  held  to  take 
as  special  occupant,  by  reading  the  words  '  special 
occupant'  in  the  statute,  as  if  they  had  been  such 
special  occupant,  and  as  applying  to  the  heir  only, 
whose  case  had  just  been  mentioned,  the  case  of  the 
limitation  to  executors  is  brought  fairly  within  the  sta- 
tute ;  and  then  the  construction  would  be,  that  if  the 
grant  was  not  to  the  heirs,  the  estate  should,  whether 
executors  and  administrators  were  named  or  not,  go 
to  the  executors  or  administrators  as  assets.     But  we 

"Moor;  661.  907.- 
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have  seen  that  even  if  such  estate  limited  to  executors 
and  administrators  vrere  held  to  be  out  of  the  statute 
altogether^  still  there  is  both  reason  and  authority 
for  saying  that  by  force  of  their  office  simply,  the 
property  coming  to  them  must  be  assets  in  their 
hands. 

The  statute  o^  29  Car.  2.  c.  3.  makes  these  estates 
coming  to  the  heir  by  limitation^  and  as  special  occu- 
pant^ for  want  of  being  devised,  (and  by  the  same 
statute  they  can  only  be  devised  by  a  will  attested  by 
three  witnesses)  assets  for  specialty  creditors  ;  and 
in  the  hands  of  the  executors  or  administrators^ 
where  there  is  no  special .  occupant,  assets  for  both 
specialty  and  simple  contract  creditors.  The  statute  of 
14  Geo.  2.  c.  20.  s.  9.  looking  to  the  case  where  there 
is  no  devise  or  occupancy,  and  which  had  been  par- 
tially provided  for  by  the  statute  29  Car.  2.  makes 
the  surplus  after  payment  of  debts  applicable  and 
distributable  as  personal  estate.  And  when  the 
force  of  the  words  ''  shall  be  applied  and  distributed'* 
are  properly  attended  to,  there  seems  to  be  good 
ground  for  inferring  that  the  legislature  intended  that 
the  executor  should  not  retain  this  surplus  bey ond  tlie 
amount  of  the  debts,  as  special  occupant. 

Supposing,  under  these  circum^tatices  a  person 
to  make  a  will,  devising  the  residue  of  his  person- 
alty, but  unattested  according  to  the  statute  of  frauds, 
and  therefore  not  operating  immediately  upon  the  dry 
legal  subject,  that  being  still  in  its  nature  freehold^ 
though  at  least  to  a  certain  extent  under  the  above-men- 
tioned statutes  beneficially  applicable  as  personalty, 
what  is  to  become,  in  a  court  of  ^qtiity,  of  the  interest 
after  debts  paid  ?    Is  it  to  go  to  the  legatee,  to  the  heir. 
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'to  the  next  of  kin,  or  to  be  retained  by  the  exe- 
cutor ? 

Such  a  case  presents  itself  under  two  aspects  :  first, 
suppose  that  before  the  statute  the  executor  was,  by 
virtue  of  such  express  limitation  to  executors,  a  spe- 
cial occupant,  and  that,  the  statute  having  enacted  if 
there  was  no  special  occupant,  the  estate  should  be 
assets  in  the  hands  of  the  executor  or  administrator, 
the  case  might  be  regarded  as  being  out  of  the  statute 
where  the  executor  was  named  special  occupant; 
in  this  view  of  it,  it  might  become  necessary  to  en- 
quire what  would  have  become  of  the  estate  in 
the  hands  of  the  executor,  as  such  special  occu- 
pant. 

We  have  the  decided  opinion  of  Lord  Cowpcr* 
upon  this  subject,  who  made  no  difiRculty  of  holding 
it  to  be  personal  estate^  though  originally  granted  to 
a  man  and  his  heirs,  if  it  was  afterwards  by  faim 
granted  to  executors,  though  it  must  be  remembered 
that  when  the  same  case  was  before  Lord  King  it  ap- 
peared to  be  in  trust.  In  Westfaling  r.  Westfaling 
above  cited,  it  appears  to  have  been  also  the  opinion 
of  Lord  Hardwicke,  that  an  estate  pur  auter  vie  to  a 
man,  his  executors,  administrators,  and  assigns,  was 
a'^sets  to  pay  debts  before  the  statute.  And  in  Old- 
ham V.  Pickering'*,  which  was  a  case  before  the  sta- 
tute Geo.  2.  (as  that  case  is  reported  in  Carthew) 
Lord  Holt  seemed  to  entertain  a  degree  of  doubt 
v\  h.^-her  such  an  estate  was  not  assets  to  pay  legacies. 
It  or  pears  indeed  to  have  been  the  opinion  of  the  an- 

"  e  V^m.  719.    2  P.  Wms.  380, 
'  1  Lcrd  Ilaym.  9G.  Carth.  376. 
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notator  upon  the  case  of  the  Duke  of  Devon  v.  At- 
kins^ in  Peere  Williams^  first  edition^  that  there  was 
an  equity  tosay^  that^  if  the  executor  or  administra- 
tor took  it  as  special  occupant^  the  effect  of  his  cha- 
racter as  executor  or  administrator^  would  fix  upon 
his  legal  title  an  equity  for  those  whQ  ckim  the  per- 
sonal estate^  to  make  him  a  trustee. 

It  seems^  therefore^  that  the  fi^te  oi  property  so 
ctrcusMtaneed  was  not  very  well  settled^  independent- 
ly of  the  statutes  of  Charles  %.  and  George  %  We 
perceire  too,  by  the  recital  in  the  chuae  relating  to 
this  sufc^ect,  in  the  statute  of  Geo.  S.  c.  14.  that  doubts 
had  existed  after  the  provision  by  the  l@th  Section  of 
the  sttttvte  29  Car.  2.  c.  3.  as  to  the  persons  to  take 
alter  payment  of  the  debts,  and  that  the  clause  in 
question  of  the  14th  Geo.  3.  was  made  to  exclude 
such  doubts.  By  this  statute  of  George  2.  therefore 
it  was  provided  that  the  surplus  should  be  applied 
-and  digtrtbuted  as  personal  estate.  Upon  \trhich  clause 
the  present  ChanceUor  declared  *  hunself  to  have  a 
strong  inclination  that  the  meaning  was,  that  the  re- 
siduum of  such  estate  was  to  go  with  (he  rest  of  the 
personalty,  where  there  was  a  will,  and  to  the  next 
of  kin  where  there  waa  an  intestacy ;  and  that  the  lan- 
guage of  the  statute  would  bear  this  out,  for  it  would 
be  extraordinary  that  persons  chiming  by  bequest 
should  not  have  been  attended  to,  when  even  upon  the 
statute  of  Charles  2.  Lord  Holt  doubted  as  to  legacies. 

The  true  state  of  the  question  in  Ripley  v.  Wa- 
terworth  '  was,  whether,  if  notwithstanding  the 
statutes  of  Car.  2  and  Geo.  2.  the  interest  in  such  an 
estate  comes  to  the  executor  in  the  nature  of  a  free^ 

•  7  Vea.  Jun.  425. 
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hold^  though  by  force  of  those  statutes  applicable  to  a 
certain  extent  as  pef^onalty,  he  is  not  in  a  court  of 
equity  so  completely  a  trusted  for  the  persons  en- 
titled to  the  personal  estate^  as  that  a  will  not  attested 
hy  three  witnesses,  but  disposing  of  the  residue  of  the 
personalty,  will  give  to  the  residuary  legatee,  after 
the  debts  paid,  a  title  to  call  upon  the  executor  for  his 
benefit.  Upon  this  case  Lord  Eldon  observed,  that 
he  could  not  adopt  the  principle  of  considering  the 
estate  as  pergonal,  to  the  point  of  giving  creditors  a 
claim  upon  it,  without  going  ferther.  His  Lordship  ^a!s 
of  opinion,  that  after  the  debts  were  paid  in  obedience 
to  the  statute,  the  character  of  executor  still  remained 
in  him,  whether  considered  as  special  occupant  ornot : 
that  such  character  raised  a  trust  in  Aim,  and  an  inter- 
est in  others.  To  the  extent,  therefore,  of  giving  an 
interest  to  all,  who  were  in  a  situation  to  claim  the 
personal  estate,  it  was  personal  estate. 

It  is  to  be  observed,  that  in  such  a  case  the  heir 
could  have  no  title  ;  for  he  could  only  take  as  speciatl 
occupant,  and  if  as  special  occupant,  still  as  occupant, 
and  there  could  be  no  occupancy  without  a  previous 
vacancy,  whereas  the  estate  in  the  case  supposed  would 
be  full  of  the  executor.  If  the  executor  has  it,  the 
great  question  is,  how  he  has  it  ?  is  it  freehold  or  per- 
sonal estate  7  Is  that  which  by  one  statute  has  been  made 
personal  to  the  extent  of  being  assets,  and  therefore 
subject  to  be  sold  as  such  upon  9l fieri  facias* ,  and  by 
another  statute  distributable  under  administration  out 
of  the  spiritual  court,  still  to  be  considered  as  in  the 
nature  of  freehold  in  the  hands  of  the  executor,  against 

'  Atkinson,  v.  Baker,  4  T.  R.  231. 

VSee  Oldercon  v.  Pickering,  1  Lo^^  Raym.  96.  Comb,  291. 
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any  person  claiming  the  personal  6dtate  ?  There  is  be* 
sides  great  difficalty  in  saying  what  shall  become  of  sucH 
an  estate  with  this  changeling  sort  of  character  belong- 
ing to  it,  in  case  of  the  death  of  the  executor,  if  he  takei 
it  as  special  occupant  in  the  nature  of  a  freehold.  Such* 
a  case  would  be  surrounded  with  difficulties  *.  Since, 
however,  the  statute  uses  only  the  expression  pur  auter 
vie,  not  distinguishing  between  the  grant  to  a  man's 
heirs,  and  to  his  executors,  in  imposing  the  necessity 
for  three  witnesses  to  validate  a  devise  of  it,  the  residue 
in  the  case  above  alluded  to  would  not  pass  strictly  by 
the  will.  But  Lord  Eldon  was  of  opinion,  that  in  a 
court  of  equity  the  estate  was  to  be  considered  as  be- 
longing to  those  who  take  personal  estate  by  an  equi* 
ty  attaching  upon  the  character  of  executor  as  execu- 
tor. And  he  resembled  it  to  the  case  of  stock  which 
can  properly  be  disposed  of  only  by  a  will  with  two 
witnesses  (9) ;  but  which,  according  to  Lord  Thur- 
low,  where  it  is  not  so  bequeathed,  devolves  upon 
the  executor  in  trust  for  those  who  are  entitled  to  tlie 
personal  estate,  under  the  residuary  bequest ;  the  will 
operating  as  a  direction  to  the  executor  how  to  apply 
it,  though  it  was  not  devised  by  that  will  *. 

Upon  the  whole,  therefore,  as  the  question  now 
stands,  upon  the  authority  of  the  much  reasoned  case 
of  Ripley  v,  Waterworth,  in  equity  at  least,  an  es- 
tate granted  to  a  man,  his  executors,  administrators, 

•  7Vez.445.451. 
'^  7  Vez.  Jun.  448.  452. 


(9)  By  33  Geo.  3.  c.  28.  s.  14.  and  35  Geo.  3.  c.  14.  s.  16.  it  is 
provided  that  all  persons  possessed  of  any  share  or  interest  in  the 
funds,  or  any  estate' therein,  may  devise  the  same  by  will  in  writingi 
aUested  bj/  tv^o  or  more  credible  witnesses* 
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and  assigns^  for  tbe  life  of  another^  though  devisahl^ 
as  to  the  legal  interest  only  by  a  will  witli  three  wit- 
nesses^ is  personal  estate^  or  in  the  nature  of  per- 
sonal estate^  in  the  liands  of  the  executor,  and  the  be- 
nefit  as  to  the  surplus  belongs  to  the  legatee  under  the 
will  as  such^  though  the  will  is  not  attested^  so  as  to 
pass  it  at  law.  In  a  word^  it  is  personal  estate  as  to 
those  claiming  as  creditors  and  representatives.  But 
yet  the  essential  character  of  the  estate  as  a  freehold 
remains^  as  to  other  persons^  who  can  only  take  the 
legal  interest  in  it  by  a  conveyance  applicable  to  free- 
hold property. 


Section  V. 


Powers  to  be  executed  by  Will. 

f  ^^nt-^^  WHERE  a  power  is  given  or  reserved  by  deed  to 
ment  to  be  \^q  exccutcd  generally  by  a  will,  without  any  words  ex- 
feneraUyby  pressiug  or  importing  the  ipanner  in  which  such  will 
out  any  di-  is  to  be  exccutcd,  if  the  subject  of  such  power  is  free- 

rections  as  ^  * 

to  the        hold  estate,  the  power  will  be  ill  executed  by  any  will 

mode  in  ,  j         j 

vrhichsuch  not  sigucd  by  the  testator,  and  not  attested  by  three 
beexe.  wituesscs  by  the  subscription  of  their  names  in  hia 
must  be  ex-  prescucc,  according  to  all  the  circumstances  required 

ecuted  _ 

by  a  wui  by  the  statute  to  give  effect  to  a  devise  of  lands.  Lord 
according  Macclcsfield,  in  Longford  v,  Eyre%  much  doubted 
me^/**    whether  the  will  in  that  case   would  have  been  a 


frauds. 


good  appointment,  had  it  not  been  executed  pursuant 
to  the  statute ;  because,  said  his  lordship,  when  a  pow« 
er  is  given  to  appoint  the  uses  of  land  by  deed  or  will 
the  will  must  be  intended  to  be  such  a  one  as  is  proper 


•  1  P.  Wms.  741. 
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for  the  disposition  of  land,  and  consequently  should 
be  subscribed  by  three  witnesses,  in  the  presence  of 
the  testator.  For  this  is  within  ^11  the  inconveniences 
which  the  statute  of  frauds  was  intended  to  prevent, 
and  the  words  in  'the  nature  of  a  ivill,  mean  the  same 
as  a  will  which  must  therefore  be  subscribed  by  wit- 
nesses in  the  presence  of  the  testator.  And  accord-  And  the 
ing  to  the  same  chancellor,  in  WagstafTt?.  WaffstafT*,  time  holds 

..    -  /•111      1.     •51  *"  respect 

it  the  trust  of  lands  be  ami  ted  to  such  persons  as  a  toii-mtts- 
man  shall  by  will  appoint,  and  the  cestui- que-trust  de- 
vises these  lands  by  a  will  executed  only  by  two  witness- 
es, the  will  is  void,  and  will  not  operate  as  an  appoint- 
ment. In  confirmation  of  which,  it  was  said  by  Sir 
John  Strange,  at  the  Rolls,  in  introducing  his  judg- 
ment in  Jones  v.  doughy  that  '^  where  the  owner  of 
an  estate  in  land,  either  in  law  or  equity,  reserves  to 
himself  a  power  of  disposing  of  it  to  such  uses  as  he 
by  will  shall  appoint,  that  must  be  by  such  a  will  as 
within  the  statute  of  frauds  would  be  proper  for  a 
devise  of  lands ;  otherwise  the  statute  would  be  en- 
tirely evaded, " 

But  if  the  power  extends  over  personal  as  well  as  Butifsxich 
*^  *  power  ex- 

real  property,  thouc^h  a  will  itiade  in  execution  of  the  tends  to 

*       *        •'  ^     ^  personal  as 

whole  power  should  fail  as  to  the  land  for  want  of  a  suf-  weiia's  real 

estate,  and 

ficient  attestation,  it  may  nevertheless  be  a  good  ex-  the  wiu  be 

~  nnexecut- 

ecution  of  the  power  with  respect  to  the  personalty,  ed  to  pass 
Thus,  where  a  man  by  his  will  had  given  several  neverthe- 
shares  in  the  Sun-fire  Office  to  his  daughter,  and  fectnaito' 
after  her  decease  to  such  persons  as  she  should  by  SJustauT 
her  will  direct,  and  had  also  devised  real  and  per- 
sonal estate  in  Jamaica,  in  moieties,  the  one  moiety 
to  Frances  for  life,  and  after  her  decease,  to  such 
person  as  she  should  by  will  direct,  the  other  moiety 

»  2  P.  Wms.  258.  •  2  Vez.  366. 
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to  another  person,  in  like  manner,  and  the  daughter,  by 
her  will  reciting  that  of  her  father,  disposed  of  the 
Sun-fire  shares,  and  also  by  the  same  will  devised  the 
real  estate,  but  the  will  was  not  duly  executed  to  pas^ 
real  estate,  being  attested  by  two  witnesses  only. 
Lord  Chancellor  Thurlow  held  that  the  will  being  suf- 
ficient to  pass  the  personal  estate,  was  so  far  a  good 
execution  of  the  power*. 

It  has  been  said  that  if  an  agreement  be  entered  into, 
to  charge  certain  lands  with  a  sum  of  money  for  the 
benefit  of  certain  persons  named,  in  such  shares  as  a 
third  person  shall  direct  by  his  last  will,  such  will  need 
not  be  executed  as  the  statute  requires  for  passing  real 
estate ;  but  if  one  or  more  having  the  inheritance  in 
them  of  certain  lands,  agree  that  one  of  them  shall 
have  power  to  charge  the  same  with  any  sum  by  his 
last  will,  this  power  can  only  be  well  executed  by  a 
will  with  three  witnesses*.  This  doctrine  however 
(seems  very  refined,  and  the  case  was  one  in  which 
compassion  may  have  had  some  effect.. 

If  the  owner  of  an  estate  reserves  to  himself^  or 
gives  to  another,  a  power  to  appoint  by  will  generally, 
the  execution  of  the  power  must  be  by  a  will  exe- 
cuted as  the  statute  prescribes,  with  the  regular  at- 
testation of  three  witnesses  ^  But  if  the  subject  of 
the  disposition  be  personal  only,  then  although  the 
power  be  required  in  terms  to  be  exercised  by  will 
duly  executed^  such  words  will  import  no  solemnity 
which  the  subject  itself  does  not  require;  the  words 

*  Duff  V.  Dalzoll,  1  Bro.  C,  R.  147.  et  vide  Powell  v.  Beresford, 
2  Lord  Raym.  1^82. 

•  Jones  V.  Clough.  2  Vez,  365.  '  9  Mod.  485,  by  Lord  Hard', 
wicke. 
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duly  executed  must  refer  to  the  nature  of  the  act,  and 
the  nature  of  the  thing  which  is  intended  to  pass  by  it '. 

And  although  the  subject  of  the  power  be  real 
estate,  yet  when  the  power  is  given  generally,  with- 
out any  specifijcation  or  direction  as  to  the  instrument 
or  mode  by  which  it  is  to  be  executed,  it  has  been 
doubted  whether  the  execution  of  it  by  will  must  be 
made  as  the  statute  directs  "v^ith  respect  ijo  res^ 
fsstate^ 

In  the  case  of  Sayle  v.  Freeland  and  others  re** 
ported  among  the  Chancery  cases  in  Ventris**,  and 
referred  to  by  Sir  John  Strange,  in  Jones  v,  Clough  *, 
the  bill  was  to  redeem  a  mortgage  made  by  the 
father  of  the  defendant,  or  to  be  foreclosed.  The 
defendants,  by  guardian,  answered,  stating  that  their 
grandfather  was  seised  in  fee,  and  made  a  settlement^ 
whereby  he  entailed  the  estate,  but  with  a  power  of 
revocation  by  any  writing  published  under  his  hand  and 
seal,  in  the  presence  of  three  witnesses  ;  and  the  case 
was  that  he  made  his  will  under  his  hand  and  seal, 
wherein  he  recited  his  power  (2),  and  declared  that  he 
revoked  the  settlement ;  but  the  will  had  but  two  wit- 
{lesses,  who  subscribed  their  names,  thought  third wa? 

«  Poulson  V.  Wellington,  533,  P.  Wms. 
*  2  Venti  350.    '  Vez.  366. 


* 
(2)  That  a  power  may  be  exercised  without  reciting  it.    See  1 

Atk.  559.  Molton  o.  Hutchinson,  ib.441,  Robert  c.  Morgan.  But 

see  as  to  the  question  ^whether  it  will  be  executed  hy  the  general 

words  of  a  will.     3  Vez.  jun.  467,  Langham  v,  Nenney.     2  Bro. 

€•  C.397|  Andrews  v*  Emmet.    4  Vez.  jun.  60,  Croft  v.  Slee. 
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actually  present :  the   testator  died^  and  the  lands 

descended  to  the  fttther^  who  made  the  mortgage; 

'       the  defendants  claimed  by  virtue  of  the  entail.     But 

the  Chancellor  decreed^  that  the  mortgage  money 

should  be  paid ;    and  irst^  he  said,  there  was  an 

es^ecution  of  the  power  in  strietnes$y  for  the  third 

witness  was  present,  though  he  did  aot  subscribe, 

But^  secondly,  if  there  had  not  been  in  strictness  a 

good  execution  of  the  power^  equity  would  help  it  in 

such  a  little  circumstance,  where  the  owner  of  the 

estate  had  fully  declared  his  intention  ;  further  add* 

ing,  that  there  was  a  difference  where  a  man  had 

power  to  make  leases,  &c.  which  would  charge  and 

incumber  a  third    person's  estate,    which    sort  of 

powers  Were  to  have  a  rigid  construction ;  but  where 

the  power  was  to  dispose  of  a  man's  own   estate, 

it  was  to  have  all  imaginable  favour.     Here,    we 

observe,  that  the  power  was  to  be  exercised  by  i^ 

writing,  and  not  necessarily  by  a  toUl,  executed  in 

the  presence  of  three  witnesses ;  and  although  the 

party  cbose  to  execute  the  power  by  a  writing  in  the 

form  of  a  will,  and  that  will  not  such  a  one  as  could  have 

a  testamentary  operation  under  the  statute  of  frauds^ 

yet  it  was  not  the  less  a  writing  published  under  hand 

and  seal  in  the  presence  of  witnesses.    It  has  been 

clearly  held  by  Lord  Chief  Justice  Hale  \  that  if  a 

power  not  requiring  to  be  exeouted  in  that  manner 

were  to  be  executed  by  a  bargain  and  sale,  the  deed 

need  not  be  enrolled.     And  it  may  be  contended  ou 

grounds  of  analogy  to  that  decision,  that  because  the 

donee  of  a  general  power  chuses  to  execute  it  by  an 

instrument  in  the  shape  of  a  will,  he  does  not  oblige 

himself  to  make  it  agreedbly  to  the  forms  required 

by  the  statute. 

Rajm.  239.    logram  v.  Parker. 
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Thouffh  a  man   by  first  passine:  the  land  by  a  Amancan. 
sufficient  conveyance,  may  empower  himself  to  make  reserve  a 

rf»  >•  ••  1  i»i  ••  •!_  power  of 

a  fatare  disposition  thereof  by  a  writing,  with  one  diposingof 

111  •It  real  estate 

or  two  Witnesses;  and  under  such  a  power  a  will,  or  byafbtur* 
writing*  purporting  to  be  a  will,  if  attested  according  wiiiorc*-  '^ 
to  the  terms  of  the  power,  will  be  a  good  instru- 
mentary  execution  of  the  power  (3) ;  yet  it  has,  upon 
very  satisfactory  reasons,  been  determined,  that  a 
person  cannot  \}y  will  enable  himself  to  make  any  fu- 
ture disposition  of  land  by  any  instrument  whatever^ 
not  executed  and  attested  as  the  statute  of  frauds 
requires,  in  respect  to  wills  of  lands.  If  a  will  affects 
to  reserve  any  power  of  disposition,  such  reservation 
is  purely  negative  in  its  effect;  it  does  nothing ; 
unless  perhaps  it  may  serve  as  a  positive  expression 
of  the  non-effectiveness  of  the  will  itself  as  to  certain 


»*  ■• 


(3)  For  in  such  a  case  the  disposition  is  not  testamentary  in  Us 
origiD^but  is  to  be  regarded  as  merely  supplemental  to^  or  as  direct* 
lag  the  operation  of  the  conveyance  from  which  the  power  springs* 
But  whatever  terms  the  creator  of  the  power  chuses  to  subject  it 
<o,  they  must  in  general  be  strictly  complied  with.  This  doctrine 
b  well  laid  down  in  Hawkins  v,  Kemp,  3  East,  410.  The  terms 
«f  the  power  required  that  the  revocation  should  be  by  deed  or  in« 
•trament  in  writiog,  executed  in  the  presence  of,  and  attested  by^ 
three  credible  witnesses,  and  enrolled  in  one  of  His  Majesty's  courts 
of  record  at  Westminster,  and  with  the  consent  of  H's  wife,  his 
father,  father-in-law,  and  several  trustees,  being  in  all  nine  per- 
sons.' The  C.  J.  said  that  every  one  of  these  required  circum- 
stances, unessential  and  unimportant,  'except  a»  they  were  required 
by  the  creators  of  the  power,  could  only  be  satisfied  by  a  strict  and 
precise  performance.  They  were  incapable  of  substitution,  because 
these  requisifions  had  no  spirit  in  them  which  could  be  otherwise 
satisfied.  See  Mansell  v.  Mansell,  Wilm.  36.  See  also  Digges's 
case,  1  Rep.  173.  Bath  and  Montague's  case,  3  Ch.  Ca.  S5.  Kib* 
bet  O.Lee,  Hob.  312.  Thayer  v.  Thayer,  Pain,  113.  Ward  v. 
LeDthalVlSid.143. 
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subjects^  or  beyond  certain  limits.  Such  lands  as  a 
testator  does  not  actually  pass  or  dispose  of  by  a  pre* 
sent  declaration  of  his  mind^  remain  in  him  to  be 
passed  or  disposed  of  by  a  future  conveyance  or  will ; 
but  by  such  only  as  are  competent  in  law^  by  the 
perfection  of  their  respective  executions^  to  the  gift 
or  transfer  of  the  property^  according  to  its  nature 
and  requisites.  And  this  rule  obtains  equally  in  re* 
spect  to  legal  and  trust  estates ;  for  trust  estates  ar? 
as  much  within  the  statute  of  frauds^  with  regard  to 
the  formalities  requisite  to  the  perfection  of  a  will^  as 
legal  estates^  since  the  same  mischiefs  would  follow 
from  the  omission  in  the  one  case  as  the  other. 


ifanin-  It  is  established  that  an  instrument^  whatever  is  its 

•trument 

be  not  in*    form^  whether  it  be  a  deed  poll  or  indenture^  is  testa* 

tended  to 

have  effect  mentary  in  its  operation  and  quality^  if  it  be  intended 

death  of     not  to  opcfatc  till  the  death  of  the  party  who  made 

itis  t^J'   it\    The  circumstance^  and  not  the  form^  must  decide 

it«o^'"   the  character  of  the  instrument.     Thus,  therefore, 

quality,      the  dccd  in  the  case  of  Habergham  v.  Vincent"  could 

owy  ^Ui    bave  no  other  operation  than  as  a  testamentary  paper ; 

•^"^      ,   and  presented  itself,  under  this  general  character,  in 

three  distinct  lights — ^as  a  codicil-^^-fts  an  exercise  of  the 

power  reserved  by  the  will — or  as  an  integral  and 

original  part  of  the  will  itself,  by  incorporation  into 

its  substance. 

A  codicil  has  a  distinct  commencement,  and  though 
it  is  said  to  be  a  part  of  the  will,  yet  it  becomes  so  by 

■ 

Jirst  acting  upon  the  will,  and  in  a  manner  drawings 
it  down  to  the  date  of  its  own  publication ;  and  can 

'  Moor  177.  %  Leon,  part  4y  150,  166.    Audley's  case,  Dyer 
I66y  a  Greene  vt  Proude,  1  Mo^.  177. 

*  304.    And  see  Hamfield  r.  Habingham,  10  Yes.  JTim.  381  • 

S 
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have  no  operation  xxpon  freehold  estate,  either  as  part 
of  the  win  or  by  its  ovm  efficiency,  unless  it  be  at- 
tested as  the  statute  directs. 


As  an  exercise  of  a  power  of  appointment,  it  is  met  Difference 

■       «  «        1  1       1  .         •«  between  a 

by  the  rale,  that  a  testator  cannot  by  his  will  reserve  conyey- 
a  right  to  devise  freehold  estate  by  a  future  testamen-  uses  and  a 
tary  instrument,  not  attested  according  to  the  statute  speettothe 
of  frauds,  however  practicable  this  may  be  under  the  meiXg 
uses  of  a  conveyance.     Where  there  is  a  conveyance,  fuSn!e^dif 
and  a  power  is  reserved  under  the  uses  thereof,  the  ^^*'*^* 
estate  is  parted  with,  the  land  is  gone,  and  the  power^ 
which  is  in  truth  only  an  executory  use,  being  colla- 
teral to  the  land,  may  be  limited  to  be  executed  by  any 
instrument  whatever ;  ty  a  deed  or  writing,  with  or 
witliout  witnesses :  for  its  specific  operation  is  not  in 
question,  where  the  terms  of  the  conveyance  reserv- 
ing the  power  have  defined  the  mode  of  its  execution ; 
though,  as  we  have  seen,  if  it  be  reserved  to  be  exe- 
cuted by  a  will  in  general  terms,  the  party  will  be  un- 
derstood to  have  intended  a  proper  will,  according  to 
the  statute.    But  by  his  willy  a  man  parts  with  nothing 
before  his  death,  till  which  time  his  will  is  ambulatory, 
incomplete,  and  revocable  ;  he  has  the  same  absolute 
dominion  he  had  before ;  and  if  by  any  subsequent 
act  he  parts  with  any  portion  of  his  estate,  whether  it 
be  a  part  of  that  already  devised,  or  a  part  affected  to 
be  specially  reserved  for  his  future  appointment,  he 
parts  with  it  as  oioner,  and  not  instrumentally ,  and 
by  virtue   of   an  original,    and    not    a    derivative 
power. 

As  to  the  third  point,   the  truth  seems  to  be,  that  Evorypa- 
every  paper  to  which  a  will  refers  must  be  incorpo-  which  a 
rated  originally  into  tiie  will  itself,  if  real  property  is  Attested, 

F  2 
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rffers,ir  it  to  be  affected  by  it,  or  it  can  avail  nothings  unless  it  is 
disposition  itself  cxecuted  according  to  the  statute  of  frauds.  And 
per^,tobe  further,  the  rule  is^  that  an  instrument  properly  attest- 
atestamen-  ed^  to  incorporate  into  itself  another  instrument^  not 
B^t^eXer  attested^  must  describe  it  so  as  to  mapifest  distinctly 
ntedoi^-  what  the  paper  is  that  is  meant  to  be  incorporated,  in 
^^Idii,^  such  way  as  that  the  court  can  be  under  no  mistake'. 
cut^ac^  It  did  not  appear  to  the  court,  in  Habergham  v. 
thetufnte-  Viuceut,  that  the  second  instrument,  although  tes- 
*"**ei*^to  t^n™^"t^ry  in  its  nature,  could  be  incorporated  into 
i^^*^  the  will ;  which  referred  to  nothing  actually  in  exist- 
most  be      ence.  but  to  an  intention  merely ;  and  it  has  been  suffi- 

distinctly  '  ^        ' 

referred  to  cieutly  shcwu,  that  the  will  could  create  no  power  with 

and  descri-  — 

bed  in       a  Special  teode  of  execution.   In  that  case^  Mr.  Justice 

SQcii  will 

Wilson  said,  that  he  believed  it  to  be  true,  and  he  had 
found  no  case  to  the  contrary,  that  if  a  testator  in  his 
will  refers  expressly  to  any  paper  already  written,  and 
has  so  described  it  that  there  can  be  no  doubt  of  the 
identity,  and  the  will  is  executed  in  the  presence  of 
three  witnesses,  such  paper  makes  part  of  the  will, 
whether  executed  or  not ;  and  by  such  reference  ha 
does  the  same,  as  if  he  had  actually  incorporated  it, 
because  words  of  relation  have  a  stronger  operation 
than  any  other.  But  the  difference  between  that  case, 
and  the  reference  to  a  future  intention,  is  striking; 
in  the  former,  said  the  judge,  there  is  a  precise  inten* 
tion  mentioned  at  the  time  of  making  the  will ;  for 
the  paper  makes  out  the  intention  at  the  time ;  but 
when  a  man  declares  he  will  in  some  future  paper  do 
something,  he  says^  he  will  make  a  will  as  far  as  his 
intention  is  then  known  to  himself,  but  he  will  take 
time  to  consider  what  he  will  do  in  future. 

With  respect^  however,  to  the  copyhold  estate^ 

"  Smart  v.  Prujean,  6  Tei.  jiin.  Ml. 
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which  was  a  subject  of  the  dispositions  in  the  case  of 
Habersham  v.  Vincent,  it  was  held  quite  clear,  by  the 
Chancellor  and  Judges,  upon  the  doctrine  a  little  be* 
fore  stated,  that  as  the  deed  poll  was  capable  of  being 
regarded  as  a  testamentary  paper,  it  was  sufficient  to 
past  the  copyholds.  And  from  the  principles  of  thcl 
reasoning  just  produced,  as  a  testamentary  paper  it 
must  have  operated  as  a  codicil ;  for  it  could  neither  be 
incorporated  into  the  will  as  an  original  part  of  it,  or 
operate  by  virtue  of  the  power  affected  to  be  reserved 
by  the  will. 


Section  VI . 

Wills  charging  Lands. 

WE  observe ,  that  in  the  above-mentioned  case  of  By  a  win 
Habergham  v.  Vincent,  the  counsel  for  the  surviving  cuted^^ 
trustee  endeavoured  to  maintain  the  competency  of  the  x^JSu^ 
testator,  by  a  will  executed  according  to  the  statute,  h^i!^8% 
to  reserve  a  power  of  future  disposition  of  land  by  an  il^iM^him"' 
instrument  not  perfected  as  the  statute  directs,   by  iny  num^ 
analogy  to  the  case  of  a  general  charge  of  legacies  on  ^^^' 
lands  by  a  will  duly  executed ;  whereby  it  has  been  fj|^,,**'{,^a 
held*;  that  a  testator  enables  himself  to  charge  the  J^JJSen** 
land  with  anv  number  of  additional  lesacies,  by  a  ^  <*"p^ 
subsequent  instrument  not  attested  so  as  to  pass  «<^<«'- 
lands.     This,  indeed,  seems  to  be  established  doctrine 
with  respeit  to  legacies,  which  Lord  Hardwicke  said 

*  Masters  v.  Masters,  1  P.  Wms.  423.  and  Brudencll  v.  Bough- 
ton,  3  Atk.  274.  and  see  the  late  case  of  Rose  v.  CunniDgham,  12 
Vei.  Jao«  39. 
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was  attended  with  no  greater  inconvenience  than 
arose  from  a  man's  charging  his  lands  by  will  with  tJhe 
payment  of  his  debts,  which^  doubtless^  would  extend 
to  all  the  debts  contracted  daring  his  life.  It  was  in- 
sisted^ however^  that  the  statute  was  equally  defeat- 
ed by  the  privilege  of  charging  land  with  legacies  or 
debts  to  any  extent  by  an  unsolemn  will^  where  the 
^  land  has  been  generally  charged  by  a  previous  attest- 
ed will^  as  by  a  power  fii  appointing  reserved  by 

0 

a  will ;  for^  as  to  debts  it  was  said,  that  by  a  bond^ 
creating  a  voluntary  debt,  a  testator  might  circuitous- 
ly  dispose  of  the  whole  value  of  his  estate ;  so  like- 
wise, after  having  generally  charged  legacies  upon  his 
estate  by  an  attested  will,  he  might  devise  away  the 
.  whole  of  his  property  by  any  testamentary  paper,  by 
creating  a  charge  equal  to  its  value. 

■ 

But,  in  reply  to  this  reasoning,  it  was  said,  by  the 
Lord  Chancellor, ''  that  it  was  supposed  to  be  Sir  Joseph 
Jekyll's  opinion  in  Masters  v.  Masters,  that  it  might  be 
supported  as  a  power,  reserved  to  the  testator,  to  in- 
crease the  charge  by  a  future  act.  That  could  not 
be  the  ground  of  his  opinion.  There  was  a  manifest 
incongruity  in  the  supposition  of  a  power,  reserved 
by  a  man's  own  will,  which  capnot  begin  to  operate 
till  all  power  in  him  ceases.  The  observation  made 
by  Mr.  Justice  Wilson  was  unanswerable,  that  it .  is 
not  a  personal  privilege ;  and  that  no  man  can  reserve 
a  power  to  act  against  the  forms  which  the  law  has 
imposed.  Therefore,  if  it  were  to  pass  by  a  testamen- 
tary act,  such  act  must  have  all  the  solemnities  which 
the  law  has  directed. 

''  But  in  a  correct  MS.  note  in  his  Lordship's  pos- 
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session^  Lord  Hardwicke  had  'stated  tfae  ground  of 
the  determination  to  be  the  analogy  to  the  case  of 
debts.  His  Lordship  added^  that  the  cases  to  which 
he  had  alluded^  were  none  of  them  cases'  of  a  pri- 
mary^ substantive,  independent  charge  upon  the  real 
estate^  but  a  charge  upon  it  in  aid  of  the  personal^ 
which  was  primarily  charged.  Such  a  charge,  whether 
for  debts  or  legacies,  was  necessarily  uncertain  in 
extent^  not  merely  because  the  testator  could  not  as^ 
certain  what  might  be  the  amount  of  his  fiiture  en* 
gagements,  but  because  the  amount  of  the  personal 
estate  was  fluctuating. 

'^  A  charge  for  legacies,  therefore,  (his  Lordship 
said,)  must  be  uncertain  as  to  its  extent ;  not  merely 
because  the  testator  could  not  ascertain  what  might 
be  the  amount  of  his  future  engagements,  but  because 
the  amount  of  the  personal  estate  was  fluctuating. 
Whatever  afiects  the  primary  fund,  varies  the  amount 
of  the  charge.  Therefore,  though  given  by  a  will  du- 
ly executed,  they  are  revocable  by  a  will  not  so  exe- 
cuted ;  for  the  charge  upon  the  land  was  only  for  the 
deficiency  of  the  personal  to  answer  the  legacies.  If 
the  legacies  were  taken  away,  the  land  would  not  be 
affected.  If  they  were  increased  they  would  affect 
therealby  diminishing- the  personal,  which  it  was  in 
the  power  of  the  owner  to  do  all  his  life.  It  was 
obvious  therefore,  that  the  statute  of  frauds  did  not 
affect  the  question  as  to  legacies,  because  it  did  not 
prevent  a  man  from  creating  by  will,  a  fluctuating 
charge  upon  i:eal,  in  aid  of  personal  property.  But 
that,  said  his  Lordship,  could  bear  no  application 
to  a  devise  of  the  land  itself,  or  a  reserved  part  of 
the  realty  not  disposed  of ;  nor,  as  he  conceived^  to 
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an  original  charge  upon  the  ]and>  which  he  should 
think  could  not  be  revoked  by  a  second  informal 
will.  If  ever  such  a  case  arose^  it  would  be  a  new 
question." 

A  wm  of        From  Brudenell  v.  BouirhtonV  so  often  referred  to 

money  de-    ^  o  ' 

yjsedout     in  the  above-mentioned  case  of  Haber&:ham  v.  Vin- 

ef  land  it  ^ 

part  of  the  cent,  wc  collcctthc  following  uscful  distinctions  upon 

land  in  , 

equitvyand  the  subjcct.  If  a  sum  of  money  be  given  originally 
tition  is  End  pHmavibf  out  of  the  land^  such  a  devise  requires 
atatnte  of  as  much  the  solemnities  of  execution  prescribed  by 
the  statute,  as  a  devise  of  the  land  itself ;  because  the 
money  is  regarded  in  a  court  of  equity  as  part  of  the 
land,  since  it  can  only  be  raised  by  sale  or  disposition 
of  part  of  the  land ;  and  this  is  considered  as  analo- 
gous to  the  rule  of  law,  that  a  devise  of  the  rents  and 
profits  is  a  devise  of  the  land  itself.  And  if  money  be 
so  charged  upon  land  by  a  will  with  the  due  solemni- 
ties, a  subsequent  will  unattested,  or  attested  by  one 
or  two  witnesses  only,  cannot  revoke  or  subtract  the 
charge.  But  where  land  is  made  subject  to  legacies 
generally,  such  legacies  are  nevertheless  to  be  consi- 
dered as  primarily  attaching  upon  the  personal  estate, 
so  that  if  there  are  persona]  assets  sufficient,  the  land 
will  be  exempt,  for  it  is  only  a  collateral  security  ;  and 
by  a  consequence  in  reasoning,  if  the  will  be  revoked 
as  to  the  personalty,  the  object  of  the  collateral  security 
is  gone,  and  the  land  remains  no  longer  charged. 
The  legacies  given  by  the  first  will  may  be  with- 
drawn by  a  second  unexecuted  according  to  the  sta- 
tute ;  and  by  such  second  will,  other  legacies  may  be 
substituted  of  a  diflFerent  amount ;  or,  without  chang- 
ing or  modifying  the  legacies  first  given,  additional 

*  a  Atk.  267. 
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ones  may  be  given  either  to  this  same  or  different 
persons^ 

If  money  be  directed  to  be  laid  out  in  land^  the  Bdi  the 
person  to  whom  the  entire  interest  m  the  land  would  whom  the 
belong  under  the  will,  if  purchased,  may.  before  the  p  "rc'b^ed, 
investiture,  elect  to  take  it  either  as  money  or  land,  long,  may 
i.  e.  as  personal  or  real  estate.     If  such  devisee  makes  thel\md  u 
bis  will^  and  describes  such  interest  as  money,  it  will  MnsT^^' 
pass  without  attestation  ^ ;    but  without  such  indica-  ^*** 
tion  of  intention  to  treat  it  as  money,  it  remains  real^ 
and  the  will^  to  pass  it.  must  be  attested  ^ 

Th  e  great  point  to  be  attended  to  in  considering  the  a  direction 
cases  of  general  charge,  is.  that  by  the  first  will  ex-  «en  lands 

1  1    rt*  1  1  1       ^'^''  certain 

ecuted  to  pass  and  anect  real  property  according  to  the  purposes. 
requisitions  of  the  statute,  the  land  is  effectually  made  an  ultimately 
auxiliary  and  collateral  fund  to  the  personal  property  chanc^er^ 
in  respect  of  legacies ;  and  that  to  this  indefinite  extent  pfrt/,  ^^ 
it  becomes  a  pledge.,  and  impressed  with  the  character  snrphlst 
of  personal  estate.     But  it  is  to  he  observed,  that  if  Articular 
a  will,  properly  attested,  contains  a  direction  to  sell  satisfied^* 
real  estates,  and  out  of  the  produce  to  pay  legacies,  b'y  an'^nn- 
such  direction  does  not  so  stamp  this  character  of  per-  ^^^^^ 
sonal  estate  upon  the  whole,  or  produce  so  complete 
and  ultimate  a  conversion  of  the  land  into  personalty, 
as  that  the  surplus,  after  the  legacies  are  satisfied, 
may  pass  by  an  unattested  codicil.     To  produce  this  t?  e^j^ 
effect,  the  testator  ou&^ht.  in  a  will  executed  and  at-  i«te  con- 

"  ^  version,  a 

tested  so  as  to  pass  freehold  estate,  to  manifest  a  clear  ciearinten- 

tion  onght 

intention  to  have  the  whole  actually  sold.  or.  at  least,  to  be  de- 
should  in  such  will  decidedly  shew  that  he  contem-  ted. 
plates  the  surplus  as  personal  estate,  and  intends  to 

*  Yid.  Hannis  v.  Pbcker^  Ambl.  bb^. 

*  3  P.  Wmi.  221.  note  c,       •  Ibid. 
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bring  the  whole  within  that  description  of  property. 
To  this  limit  the  ciases  cited  in  Sheddon  v.  Goodrich  \ 
seem  to  have  carried  and  confirmed  the  doctrine. 
What  is  not  absolutely  converted^  either  in  law  or 
equity^  but  is  only  directed  to  be  sold  to  answer  a 
particular  purpose^  as  to  pay  legacies^  for  which  the 
testator  has  directed  certain  conveyances  to  be  made^ 
retains^  as  to  the  surplus^  its  character  of  real  estate  : 
for  the  particuljar  purpose  to  which  the  produce  is 
destined  the  conversion  into  personal  estate  takes 
place^  but  as  between  the  personal  and  real  represen- 
tatives it  remains  real. 

If  the  object  for  which  the  conversion  was  to  be 
made^  does  not  come  into  existence^  and  thus  no  reason 
arises  for  any  conversion  to  answer  the  purposes  of 
the  will^  the  estate  descends,  in  the  view  of  a  court  of 
equity^  as  real,  to  the  heir  at  lav^. 

Such  being  the  doctrine  on  this  subject  in  a  court 
of  equity^  it  follows^  that  if,  after  directing  an  estate 
to  be  sold  for  the  payment  of  particular  legacies  by 
a  will  duly  executed  and  attested^  a  testator  mighty 
by  an  unattested  codicil,  dispose  of  the  surplus  of  his 
property,  either  the  consistency  of  the  courts  of 
equity,  which  to  other  purposes  have  considered  such 
surplus  as  real^  or  (he  positive  restrictions  of  the 
legislature^  would  be  violated. 

If,  therefore,  an  estate  were  directed  to  be  sold^ 
and  all  the  debts  and  legacies  generally  to  be  paid 
out  of  tlie  produce^  it  is  clear  that^  this  would 
amount  only  to  that  sort  of  general  charge  which  has 
been  so  much  above  considered ;  and^  though  pecu- 
niary legacies  generally  given  by  an  unattested  codi- 

'  8  Vez.  jun.  481. 
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« 

dl^  would^  according  to  the  above  principks^  attach 
as  charges  secondarily  upon  the  land^  yet  the  surplus 
could  not  €0  nomine  be  disposed  of  by  such  unsolemn 
instruments 

But  if  a  testator^  by  a  will  duly  executed  to  pass  where  a 
kmds^  directs  the  whole  of  his  real  and  personal  es-  Ih^w^Tboth 
tate  to  be  sold,  and  out  of  the  produce  thereof  certain  Md^^wn- 
legacies  to  be  paid,  and  then  by  an  unattested  codicil  be^^aiiy 
in  terms  revokes  his  will,  which  revocation,  from  the  Smpia-I*"^ 
want  of  solemnity,  can  only  operate  upon  the  pre-  ftJJJ'jg"^* 
vious  dispositions  of  the  personal  estate,  a  very  nice  J^e^^*^^ 
and  carious  question  may  arise,  whether  the  legacies  ^^^  "^^ 
are  to  be  considered  as  ffone  by  the  partial  failure  of  ^<*«  *  "▼<>• 

^  -^  '^  cation  ef- 

the  fund,  or  as  remaining:  charged  on  the  real  estate,  fectuai  as 

°  °  to  the  per. 

In  the  above  cited  case  of  Sheddon  v.  Goodrich,  this  sonaity, 

I*   1  .  1  1.11  **"*  insnffi. 

was  one  of  the  points,  and  one  on  which  the  present  cientaBto 

the  real  for 

Chancellor  expressed  a  painful  degree  of  difficulty  want  of 
and  doubt     The  distinction  stated  by  his  Lordship  t^u^ Re- 
appears to  be  in  substance  as  follows :  tfaestai^te^ 

will  leave 

Where  a  testator,   in  general  terms,  subjects  his  ?tiii  «nb 
real  estate  to  his  general  legacies,  or  charges  his  le-  charge. 
gacies  generally  upon  his  real  and  personal  property, 
inasmuch  as   the  primary  and    direct  source  from 
which  the  legacies  are  to  come^  will  be  the  personal 
estate  (2)  the  land  being  regarded  in  equity  as  only 


(2)  The  general  rule  is  clear,  that  the  personal  estate  is  liable  in 
the  first  instance  to  the  payment  of  debts.  But  this  general  rule 
sfipposes,  that  the  engagement  upon  which  the  debt  arose,  was  pri- 
marily a  personal  contract ;  in  which  case,  the  personal  estate,  as 
faaYing  received  die  benefit,  becomes  the  proper  fand  out  of  whick 
the  payment  should  be  drawn ;  so  that  if  money  be  borrowed,  or  a 
debt  be  any  way  incnnred,  and  a  mortgage  made  without  bond  or 
coTenant  accompanying  it,  yet  the  mortgage  makes  it  no  more  ftan 
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Becondarthf  Kw^  eventually  charged  as  a  collateral 
security  to  the  personal  estate^  if  the  principal  fund 


a  specialty  debt  in  equity,  and  the  land  comes  only  in  aid  of  the 
personal  obligation  upon  the  simple  contract. 

The  rule  also  supposes,  that  it  was  originally  the  personal  con« 
tract  of  the  testator  himself,  for  if  an  equity  of  redemption  has  de<* 
scended,  and  then  the  mortgage  is  transferred,  and  the  heir  cove* 
nantstopay  the  money,  and  dies  ;  still  as  the  mortgage  was  not  ori- 
ginally his,  the  land,  upon  the  second  descent,  must  bear  its  own 
burthen,  and  notwithstanding  such  personal  contract  of  the  imme- 
diate heir,  his  personal  assets  will^  upon  his  decease,  be  only  second* 
arily  liable. 

The  same  doctrine  holds  if  the  equity  of  redemption  comes  by 
purchase  instead  of  descent.  As  it  was  not  originally  the  debt  of 
the  purchaser,  his  heir  will  not  be  entitled  to  be  exonerated  out  of 
his  personal  assets  ;  and  the  order  of  charge  will  not  be  yaried,  if 
the  purchaser  should  covenant  with  the  mortgagee,  for  still  it  was 
not  primarily  his  own  debt,  and  his  personal  contract  is  considered 
as  being  only  auxiliary  ;  nor  if  he  covenants  with  his  vendor  to 
save  him  harmless  from  the  mortgage,  for  still  the  purchaser  of  the 
equity  of  redemption  is  considered  as  having  bought  the  estate,  sub- 
ject to  the  charge  and  with  the  burthen  upon  it,  to  which  his  cove- 
nant  has  relation  as  to  its  principal,  and  indeed  he  takes  upon  him* 
self  no  more  by  such  covenant  than  would  have  been  without  it 
laid  upon  him  by  a  court  of  equity. 

By  the  majority  of  the  cases,  it  would  appear,  that  when  the 
debt  was  originally  the  debt  of  the  testator  his  personal  assets  will 
not  be  exempted,  except  by  declaration  plain,^  or  necessary  implica- 
tion, contained  in,  or  arising  from  the  will ;  and  that  mere  parol 
or  extrinsic  evidence  cannot  be  admitted  in^opposition  to  the  above 
rale.  It  is  agreed  that  a  testator  may,  if  he  please,  bequeath  his 
personal  estate,  as  against  his  heir  or  devisee,  clear  of  debts,  but  it 
is  left  by  the  cases  somewhat  uncertain  what  mode  of  expression 
will  suffice  for  this  purpose.  However,  it  is  settled,  that  merely 
charging  the  real  estate,  or  even  creating  a  term  for  payment  of 
debts,  is  not  an  exemption  of  the  personal.  The  personal  estate 
may  be  said  to  be  first  subject.  2.  The  estates  devised  for  the  pay- 
»ent  of  debt%     3.  The  estates  defcended,  and  this  though  the 
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is  afterwards  withdrawn^  the  rule  of  accessorium  se^ 
quitur  prindpale  seems  to  apply ;  and  as  the  land 
was  charged  only  to  help  the  deficiency  of  the  per- 
sonal, this  latter  fund  being  withdrawn,  and  not  fail* 
iiig  through  inmfficiency,  the  testator  must  be  pre* 
sumed  in  law  to  have  altered  his  will  as  to  the  lega- 
cies. But  where  a  testator  shews  an  intention  to 
bring  the  real  and  personal  estates  into  one  fund,  by 
directing  a  sale  of  both,  and  the  legacies  to  be  paid 
out  of  the  produce,  he  seems  to  have  both  funds 
equally  in  contemplation,  and  not  as  in  the  other  case, 
(according  to  the  construction  the  law  puts  upon  the 
intention,)  to  mean  primarily  and  Qriginally  a  mere 
personal  gift,  to  be  assisted  out  of  the  real  property 
if  the  personal  fails.  The  distinction  runs  into  great 
subtilty  ;  but  is  there  any  distinction  /ess  subtle  that 
will  reconcile  the  authorities  ? 


It  seems  that  the  effect  of  the  statute  of  frauds  is  The  covrt 

caonot  t0t 

to  prevent  the  court  from  seeine  the  intention  of  the  the  inten- 

Uonofthc 

testator  to  dispose  of  the  real  estate  (3),  if  he  has  not  testator 

with  re- 
spect to  hii 
-  real  pro- 

{>erty,  on- 
-,        ,  >.  ,  ess  he  ex- 

ettatss  are  subject  to  a  general  charge  for  the  payment  of  debts,  presses  it 

4.  Real  estates  specifically  devised,  subject  to  and  generally  charged  ezecoted 

with  the  payment  of  debts.     The  Reader  will  find  all  the  author!*  accordisf 

to  the 
ties  on  this  subject  in  Mr.  Coze's  note  to  Erelyn  v.  Evelyn,  2  P.  statute. 

Wms.  659,  and  the  note  of  Mr.  Sanders  to  Galton  o.  Hancock| 
ft  Atk.  438,  to  which  may  be  added  the  cases  of  Hamilton  9. 
Worley,  2  Ve2.  Jun.  62.  Woods  v.  Huntingford,  3  Vez.  Jun,  120. 
Buller  V.  Bnller,  5  Vez.  Jun.  517.  Waring  v.  Ward,  5  Vez.  Jun. 
670.  7  Vez.  Jun.  332. 

(3)  Thus  in  Buckeridge  v,  Ingram,  2  Vez.  Jun.  652.  the  Mas- 
ter of  the  Rolls  (the  late  Lord  AWanley)  observed,  ^^that  hecoti/d 
noi  read  the  will  without  the  word  ^real,'  in  it;  but  he  could  $ayj 
for  the  statute  enabled  him,  and  he  was  bound  to  say,  that  if  a  man, 
hj  a  will  unattested,  gives  both  real  and  personal  estate,  h$  never 
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done  it  with  the  solemnities  enjoined  by  the  statute ; 
for  in  Sheddon  v.  Goodrich^  the  codicil  declared  an 
intention  to  make  a  new  disposition' of  the  real  as  well 
as  the  personal ;  but  as  it  could  only  have  the  effect^ 
for  want  of  execution^  of  revoking  the  charge  of  the 
personal^  the  land  was  construed^  notwithstanding  the 
contrary  intention  expressed^  to  remain  onerated^ 
upon  the  principle  of  the  distinction  above  stated^  be- 
tween the  case  where  legacies  are  charged  upon  a 
mixed  fund^  and  where  they  are  wholly  issuable  out 
of  the  personal  in  the  first  place^  the  real  estate  being 
meant  only  to  come  in .  aid  as  a  supplemental  and 
secondary  resource.  And  this  a  testator  will  be  con- 
strued to  mean^  unless  he  plainly  expresses  or  indi- 
cates a  contrary  intention  ^. 

In  the  case  of  Buckeridge  v.  Ingram  ^  where 
a  testator,  by  a  will  duly  executed,  gave  an  an- 
nuity to  his  daughter,  charged  on  all  his  estates, 
both  real  and  personal,  and  by  codicil  not  attested, 
gave  his  real  and  personal  estate  to  his  mother  for 
life,  the  personal  estate  only  was  held  by  this  new 
disposition  to  be  discharged  from  the  annuity ;  or,  in 
other  words^  the  annuity  was  revoked  as  to  the  per- 
sonal estate,  but  remained  a  charge  upon  the  real ; 
and  the  present  Chancellor  seems  to  have  approved 
of  that  judgment*;  who  says  that  'Lord  Alvanley, 
as  he  understood  upon  conversing  with  him,  proceed- 

'  Vide  Aiicaster  9.  Majer,  1  Bro.  C.  R.  454. 
^'a  Vez.  Jun.  652.      *8  Vez.  Jun.  600. 


meant  to  give  the  real  at  aU.^^  la  Sheddon  v.  Goodrich,  Lord 
ISdon  not  iced  the  accuracy  with  which  Lord  Aivauley  expressed 
himself  as  to  that  point. 
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ed  upon  this^  that  it  was  not  the  ca^e  of  a  legacy 
giren^  as  in  Brudenell  v.  Boughton^  and  that  legacy 
altered^  modified,  or  extinguished  by  a  subsequent 
testamentary  paper ;  but  a  charge  created  upon  two 
funds;  and  the  testator^  by  a  subsequent  paper, 
withdrew,  not  the  gift  of  the  thing,  but  one  of  the 
funds,  which  by  the  former  paper  was  made  liable  to 
the  payment  of  that  charge,  still  leaving  a  subsisting 
demand;  for,  being  given  out  of  the  real  as  well 
as  the  personal  estate,  the  gift  out  of  the  real  re* 
mained  though  that  out  of  the  personal  was  gone ; 
not  because  the  thing  given  was  destroyed,  but  the 
fund  out  of  which  it  was  given."  If  the  presump* 
tion  of  adding  any  thing  to  his  Lordship's  remarks 
on  the  point  in  Buckeridge  v.  Ingram,  may  be  ex* 
cused,  it  might  be  suggested,  that  the  power  of  dis- 
tress  accompanying  the  annuity  in  that  case,  seem- 
ed to  mark  the  real  property  as  an  original  fund 
in  the  testator's  contemplation  for  producing  the 
annuity. 

In  the  eai^ly  case  of  Hyde -u.  Hyde'',  which  ap-  peWseof 

1  «  1        o  ^i_-         !_•      ^    a  rent  out 

pears  to  have  been  the  first  case  upon  this  subject,  of  land 
Lord  Chancellor  Cowper  observed,  that  these  lega-  wHi,  at-  ^ 
cies  charged  upon  land  by  an  unattested  codicil,  were  ti^ee  wiL 
not  devised  out  of  the  land  like  a  rent,  but  were  only 
secured  by  land,  which  before  was  well  devised.  And 
the  same  Chancellor  clearly  held,  that  a  rent  out  of 
freehold  would  not  pass  but  by  a  will  attested  by 
three  witnesses.      Mr.  Justice  Buller'  put  the  case 
as  to  rents  strongly  thus,  '^  It  is  clear  upon  the  sta- 
tute, that  a  rent  cannot  pass  without  three  witnesses ; 
for  the  statute  says,  '  lands  and  tenements/  and  a  rent 

• 

*  I  Eq.  AJjr.  400.  [  3  Vei.  Jun.  232. 
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18  a  tenement;  and  if  a  tenement  could  pass  without 
witnesses,  it  would  be  in  drrect  opposition  to  the  act. " 
Whatever  comes  properly  within  the  description  of  a 
tenement,  or,  to  use  the  words  of  the  Master  of  the 
Rolls  in  Buckeridge  v.  Ingram",  wherever  a  perpe- 
tual inheritance  is  granted,  which  arises  out  of  land. 
Same  doc-  or  is  in  any  decree  connected  with,  or  "  exerciseable 

trine  as  to  J        o 

tolls,  navi-  within  it,  it  is  that  sort  of  property  which  the  law  de- 
shares,       nominates  real,  and  cannot  pass  without  three  wit- 

COIUDlODSa 

profiuofa  nesses."  It  seems  not  to  be  doubted,  therefore,  but 
petty  ctts.  that  tolls",  wherc  tjiey  are  not  for  terms  of  years  only, 
ket,fair,  '  navigation  sharcs"^^  commons,  the  profit  of  a^s tallage, 
piscary,  petty  customs^  inarket,  feir,  or  piscary,  which  are 
the  subjects  of  dower',  are  within  the  clauses  respect- 
ing the  execution  and  revocation  of  wills.  But  in 
Stafford  t^.  Buckley',  Lord  Hard  wicke  held  an  annuity 
in  fee,  granted  out  of  the  4|  per  cent,  duties,  upon 
goods  exported  from  the  West  Indies,  to  be  a  per- 
gonal hereditament ;  and  in  Lady  t^olderaess  v.  the 
Marquis  of  Carmarthen*,  it  was  held  by  Lord  Thur- 
low,  that  an  annuity  charged  upon  the  post-office,  till 
a  sum  to  be  laid  out  in  land  should  be  paid,  was  a 
personal  annuity;  and  the  inference  is,  that  such  pro- 
perty may  be  passed  by  a  will  not  attested  by  three 
witnesses. 

"  3  Vez.  Jun.  663-4.  *  2  Blackst.  Com.  20. 

*  Diybutter  v.  Bartholomew,  2  P.  Wms.  127.  Bdckeridge  t).  In* 
gram,  2  Vez.  Jan.  652. 

'  Mayor  of  Yarmouth  v,  Eaton,  3  Burr.  1402.     Negus  p.  Coul- 
ter, Ambl.  367. 

*  Co.  Litt.  19,  20.        '  2  Vez.  170.         •  I  Bro.  C.  R.  377. 
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Section  YII. 

t 

Attendant  Terms. 

TERMS  of  y^aw  will  pass  (I)  by  a  will  unattested ;  Tenni  at* 
but  terms  atteodant  on  the  inheritance^  are^  as  to  iipon  the 
the  equilable  interest  in  them,  within  the  statute,  «nee  are 

11111*  *  j»  •  .  within  the 

though  the  legal  estate  is  exempt  from  its  operation,  statute. 
The  caae  of  Whiteehurch  v.  Whitechurch  *  will  explain 
this  point.  Edward  Whitechurch  took  a  mortgage 
of  Batcomb  Lodge  from  one  Bisse,  for  500  years, 
to  commence  from  the  making,  for  securing  the  sum 
of  200K  and  interest,  and  afterwards  took  another 
tecurity  of  the  same  lands  from  Bisse,  the  mortgagor, 
for  1000  years,  in  the  name  of  another  person,  but 
in  trust  for  himself,  to  commence  also  from  the  mak- 
ing. After  this  Edward  Whitechurch  purchased 
the  inheritance  of  the  premises  in  his  own  name,  and 
having  no  wife  or  issue  male,  made  his  will  entirely 
in  his  own  hand-writing,  whereby  he  devised  the 
premises  to  his  nephew,  being  the  son  of  his  younger 
brother  Joseph  Whitechurch,  for  his  life,  remainder 

*  2  P.  Wms.  23fi. 


(1)  Bat  thej  cannot  be  created  but  by  a  will  attested,  because 
tke  ereafion  of  a  term  affects  the  real  estate.  The  statute  of  frauds 

takes  notice  of  all  lands  devisable  by  the  statute  of  wills  or  by  the  I 

custom  of  Kent,  and  which  shews  that  only  freeholds  of  inheritance 
are  within  it,  for  terms  of  years  are  not  within  the  statute  of  wills, 
nor' devisable  by  custom.  Attorney-General  v.  GraTes,  AmbU 
155. 
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to  his  son  Edward  Whitechurch^  and  to  the  heirs 
male  of  his  body  for  ever^  and  made  his  brother, 
Joseph  Whitechurch^  his  executor  and  residuary 
legatee. 

It  happened  that  this  will^  (though  intended  to  be 
perfected  as  such)  by  reason  of  the  testator's  sudden 
death,  had  no  date,  nor  ariy  name  subscribed  thereto, 
nor'  was  the  same  attested,  but  the  executor  had 
proved  it  in  the  spiritual  courts  and  assented  to  the 
devise  to  the  nephew ;  whereupon  the  eider  brother's 
daughter,  who  was  heir  to  the  testator^  brought  her 
bill,  in  order  to  compel  the  executor  and  the  devisee 
to  assign  over  the  term  to  her. 

It  was  objected  fQr  the  defendants,  that  the  execu^ 
tor  had  assented  to  the  deyise^  and  that  the  villi 
though  not  attested  by  thfee  witnesses,  was^  how- 
ever, goo4  at  law  to  pass  this  term  of  500  years, 
which  wieis  a  subsisting  term,  and  not  merged  in  the 
inheritance^  by  reason  of  the  intermediate  term, 
and  which  intermediate  term  operated  as  a  grant  of 
the  reversion,  and  not  as  a  grant  of  a  future  interest^ 
(for  it  was  admitted,  that  a  future  interest  would  not 
prevent  a  merger)  ;  but  this  grant  of  1000  years^ 
being  to  commence  from  the  making,  did  pass  the 
reversion  for  1000  years ;  which  v^as  acceded  to  by 
the  court; 

Then  if  this  will  would  pass  the  term  at  law,  and 
was  agreeafble  to  the  intention  of  the  party,  it  was 
said  to  be  very  hard  that  equity  should  interpose  to 
disappoint  the  will,  especially  when  it  was  in  favour 
of  so  near  a  relation  as  a  nephew  of  the  testator^  and 
one  of  his  own  name,  and  all  this  for  the  sake  of  onfs 
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not  mope  nearly  related;  and  who,  on  her  mar- 
riage, would  probably  chan^  her  name.  It  was  fur- 
thermore added,  that  in  all  cases  between  volunteers, 
(as  the  heir  and  devisee  were  here)  he  that  had  the 
law  on  his  side  used  to  prevail. 

Bat  it  was  decreed  by  the  Master  of  the  Rolls,  that 
as  this  was  a  term  which  would  have  attended  the  in- 
heritance,  and  in  equity  have  gone  to  the  heir  and 
not  to  the  executor^  in  which  respect  it  was  to  be  con- 
lidered  as  part  of  the  inheritance  ;  so  the  will  which 
was  not  attested  by  three  witnesses,  as  the  law  re- 
quired it  to  be  when  land  was  to  pass,  should  not  car- 
ry tliis  term ;    that  though  it  was  true,  such  a    will 
as  in  the  present  case  would  be  sufficient  to  pa$s  a 
term  in  gros9,  yet  it  should  not  pass  a  trust  of  a  term 
attendant  qn  an  inheritance.     That  a  will  not  attest- 
ed a#  the  statute  of  frauds  requires,  should  not  pass    ^ 
any  est^t^of  wbifh  tbe  Ivsir^  as  Aeir,  would  otherwise 
have  had  the  be.Mfit;    That  if  the  devisee  of  the  land 
had  brought  a  bill  against  the  executor  and  heir,  to 
have  compelled  the  executor  to  consent  to  this  devise, 
a  court  of  equity  .would  not  have  decreed  it  for  the 
devisee ;  and  if  so,  the  voluntary  act  of  the  execu- 
tor's consenting  would  not  alter  the  case,  for  at  that 
rate  it  would  be  in  the  power  of  the  executor  to  make 
it  a  good  or  a  void  devise,  just  as  he  should  think  pro^ 
per.     Besides,  the  court  observed,  that  it  was  the  in- 
tention of  the  testator  in  the  present  cdse,  npt  ^o  pass 
the  term  only,  but  also  to  convey  the  inheritance 
which  was  expressly  disposed  of  by  th6  will,  to  the 
nephew  for  life,  remainder  to  his  first  and  other  sons 
in  tail.    Though  as  to  this,  it  was  said  to  be  extremcr 
]y  hard,  that  because  quite  so  much  as  was  intended 
iu>3^1d  not  pass,  therefore,  the  devisee  should  be  de« 

g9 
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prived  of  that  which  might  lawfully  pass^  and  which 
was  a  less  estate  than  was  intended  him ;  or^  because 
all  could  not  pass,  therefore  nothing  should.  How- 
ever, for  the  above  reasons,  the  court  decreed  the  de- 
visee and  executor  to  join  in  assigning  the  term  to  the 
plaintiff,  the  testator's  heir  at  law,  but  no  costs  on 
either  side  ;  this  decree  vras  afterwards  affirmed  on 
an  appeal  by  the  Lords  Commissioners  Gilbert  and 
Raymond. 

When  this  cause  was  reconsidered  on  the  appeal 
before  the  Lords  Commissioners  Gilbert  and  Ray- 
mond ^  Gilbert  Baron  was  of  opinion,  that  this  vfan 
a  term  attending  the  inheritance,  and  to  protect  the 
same  from  intermediate  incumbrances,  and  that  an 
unmerged  term  in  the  same  person  is  in  him  in  na- 
ture  of  a  trustee  to  attend  the  inheritance,  and  that  it 
would  be  very  dangerous  to  all  the  inheritances  in 
England,  if  unmerged  terms  should  be  taken  to  be 
terms  in  gross  in  the  owners  of  the  inheritances, 
andpassas  such. 

Now,  in  the  principal  case,  if  this  should  be  con- 
strued a  term  in  gross,  then  it  was  such  a  chattel  in- 
terest as  might  pass  by  the  will,  though  all  the  solem- 
nities required  by  the  statute  were  not  observed; 
but  if  it  was  a  term  annexed  unto,  and  attending  the 
inheritance,  it  could  not  pass  by  this  will  in  any  other 
manner  than  the  inheritance  would  pass.  That  it 
had  been  allowed  at  the  bar,  that  the  term  for  two 
thousand  years  was  annexed  to  the  inheritance,  but  it 
was  said,  that  the  term  for  five  hundred  years  was 
pot ;  but  no  reason  was  given  why  there  should  be 

*  9  Mod.  127. 
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such  a  difference  between  these  two  terms^  that  one 
should,  and  the  other  should  not  attend  the  inherit- 
ance ;  and  certainly  it  could  never  be  said  with  any 
colour  of  reason^  that^  where  a  mortgagee  of  a  term 
of  years  purchased  the  inheritance^  that  such  term^ 
when  in  himself  and  unmerged^  should  go  and  de^ 
siiend  in  a  course  different  from  the  inheritance  ;•  for 
it  was  the  constant  and  uniform  construction  in  that 
courts  that  such  a  term  shall  be  annexed  to^  and 
protect  the  inheritance^  and  attend  the  same ;  and  it 
would  be  a  dangerous  construction  in  equity  to  make 
the  inheritance  and  the  term  separate  and  distinct  es- 
tates in  one  person  ^. 

But  Lord  Commissioner  Raymond  differed  from 
Baron  Gilbert  in  the  view  which  he  took  of  this  Uoc-* 
trine.  He  was  of  opinion^  that  where  a  term  comes 
to  an  executor^  by  implication^  as  a  chatte)  interest^ 
or  to  a  devisee  by  a  general  devise  of  all  his  chattels ; 
or  where  it  vests  in  an  administrator^  generally^  for 
want  of  a  will ;  in  such  cases^  the  heir  at  law  would 
be  competent  to  apply  to  this  court  to  have  the 
term  assigned  to  another^  to  attend  and  protect  the 
inheritance ;  but  that^  since  it  was  agreed  on  all 
hands  that  the  term  passed  at  law^  it  was  a  question^ 
whether  that  court  could  take  it  from  him  to  whom  it 
was  expressly  devised,  in  favour  of  the  heir  at  law, 
who  was  a  volunteer  as  well  as  the  devisee  P 

That  it  was  true,  where  a  term  was  expressly  li- 
mited to  attend  the  inheritance,  tljere,  though  the 
testator  likewise  expressly  devised  .  it  to  another,  it 
would  not  pass ;  but  where  it  attended  the  inherit- 

•  Et  Tide  Villiers  v.  ViUiers,  S  Atk.  71. 
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ance  only  by  construction  or  operation  of  law^  or  in 
an  equitable  notion^  as  a  term  brought  in  and  assign- 
ed by  creditors,  or  terms  raised  ibr  children's  portions, 
or  for  other  particular  purposes ;  there,  if  the  testator 
expressly  devised  such  terms^  they  would  pass.  For 
tvhere  a  man  had  a  term  for  years,  which  only  by  in- 
tendment of  law  attended  the  inheritance,  certainly 
he  had  a  power  to  sever  such  a  term  from  the  inherit- 
ance ;  and  if  he  should  assign  it  to  one  man,  and 
mortgage  the  inheritance  to  another,  in  such  case  the 
term  should  not  attend  the  inheritance,  but  it  became 
a  term  in  gross ;  and  why  should  not  a  man  have  the 
like  power  to  do  the  same  thing  by  will,  if  he  thought 
fit.  But  as  in  that  will  there  was  no  apparent  inten- 
tion, that  the  testator  designed  to  pass  this  term  as  a 
separate  interest  from  the  inheritance,  though  there 
were  sufficient  words  to  pass  it  in  general ;  it  was  to 
be  considered,  whether  such  general  words  should, 
after  the  death  of  the  testator,  sever  that  term  from 
the  inheritance,  which  attended  and  protected  it  in. 
notion  of  equity,  before  such  devise  was  made. 

Comnents       The  distiuctious  taken  by  Lord  Commissioner  Ray- 

rdneiaiti     mond  may  be  more  readily    understood^    by   being 

linJc^m-  stated  as  follows :  a  term  of  years  may  have  become 

Suyl^od    attendant  upon  the  inheritance  after  all  the  express 

church^c.     purposGS  of  its  crcatiou  are  satisfied,  by  consequence 

cu^*^      and  operation  of  law  ;  or,  after  such  satisfaction^  it 

may  have  expressly  received  this  ulterior  destination 

f>y  actual  assignment  for  this  purpose.     Ka  term  be 

in  the  predicament  first  above  supposed,  and  a  person, 

having  in  himself  sucli^ term  unmerged,  by  reason  of 

an  intervening  reversionary  term  outstanding,  or  by 

reason  of  the  legal  estate  in  the  inheritance  being  ia 

another  for  his  benefit,  expressly  devises  the  term  by 
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a  win  capable  only  of  -passing  chattel  Interests,  the 
term  will  be  severed  from  its  accidental  connection 
with  the  freehold,  and  will  go  to  the  devisee  as  a  be- 
neficial interest,  or,  in  other  words,  will  pass  in  equity 
as  well  as  at  law.  Bat  if  it  be  not  so  expressly  de^ 
vised,  the  heir  at  law  will  be  entitled  beneficially  to 
the  term  for  the  protection  of  the  inheritance ;  or, 
in  other  words,  the  equity  in  the  term  will  descend 
as  a  part  of  the  inheritance  for  want  of  an  execution 
of  the  will  sufficient  to  pass  freehold  estates. 

But  supposing  such  satisfied  term  to  have  once  re- 
ceived an  express  destination  to  attend  upon  the  in^ 
heritance,  then  it  seemed  to  the  Lord  Commissioner 
to  be  immaterial  whether  it  were  expressly  and  6y 
name  devised  by  the  testator,  or  included  under  a  ge- 
neral devise  of  his  chattels,  or  suffered  to  devolve  to 
the  executor  or  administrator ;  it  being  that  judge's 
opinion,  that  where  such  express  limitation  had  been 
made,  it  would  not  pass  by  a  will  unattested,  though 
the  testator  expressly  devised  it  U/  another i 

The  whole  of  this  doctrine  of  the  Lord  Comitiii- 
ffioner,  who  delivered  his  opinion  to  the  effect  last 
-above-mentioned,  turned  upon  a  distinction  between 
a  term  assigned  upon  an  express  declaration  of  trust, 
to  attend  the  inheritance^  and  a  term  construttively  so 
attendant  by  implication  and  operation  of  equity. 
But  the  case  of  Willoughby  v.  Willoughby*,  has 
clearly  negatived  any  such  distinction  between  estates 
expressly  made  attendant  upon  the  inheritance,  and 
those  so  considered  by  construction  of  equity.  And  in 
the  same  case  it  was  also  laid  down  by  Lord  Hardwicke, 

MT.R.76S. 
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that  tbe  term,  in  tohatetm'  maBner  it  Bimy  haTe  be* 
come  attendant^  may  be  di$anmexed  aad  tonied  into 
a  term  in  gross  at  any  time^  by  the  owner  of  the  in* 
heritance^  if  he  parttcnlarixes  hn  intention  so  to  dis- 
annex  it. 


Sectioh  VIII. 
TMngn  annexed  to  the  Freehold. 

Ab  to  tritk  A  WILL  must  operate  upon  the  testator's  proper- 
thinK^'tm-  ty  according  to  the  state  it  is  fonnd  in  at  his  death. 
growtn^^*^  Unless  an  actual  severance  has  taken  place  in 
fireXtcT.  the  life-time  of  the  testator,  he  is  incapable  by  hia 
will,  unattested^  of  devising  the  appendage^  of  the 
freehold,  in  separation  from  the  subject  to  which  they 
adhere.  And,  therefore,  according  to  Perkins,  title 
Devises,  from  whom  Swinbnrn  *has  copied  the  doc* 
trine,  those  things,  which  after  the  death  descend  to 
the  heit  of  the  deceased,  and  not  to  his  executor,  can* 
not  be  devised  by  testament,  except  in  cases  where  iU 
is  lawful  to  devise  lands,  tenements,  or  hereditaments. 
So  the  law  stood  before  the  statute  of  frandij  sind  so 
I  apprehend  it  remains  in  relation  to  the  new  requi* 
sites  to  a  devise  of  freeholds  introduced  by  that  sta* 
tute.  And  this  rule  extends  to  things  which  belong 
to  the  realty  by  simple  annexation  to  the  freehold 
which  may  not  be  devised  away  by  a  will  unattested,  un* 
less  they  were  separated  before  the  death  of  the  testa* 
tor ;  of  which  description  are  doors  and  windows,  and 
even  furnaces,  ovens,  tables  and  benches,  if  fixed  and 
mortised  in  the  earth ;  and  so,  in  general,  are  all  those 

*  Part  3.  sect.  6. 
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appendages  of  the  freehold^  which  a  tenant  cannot  re^ 
move  or  destroy  without  being  guilty  of  waste*. 

If  a  man  seised  in  fee  of    lands  bequeath,  by  T^tci^ 
will   sufficient   only   to    carry   personal   estate,  all 
his  trees  gprowing  upon  his  land  at  the  time  of  his 
deaths  such  devise  is  void.    But  if  he  devise  away  the  Cirn  grow* 

ing. 

corn  growing  upon  the  same  land  at  the  time  of  his 
death,  such  devise  will  be  good  by  a  will  unattested. 
The  trees  are  parcel  of  the  freehold  till  actually  sever- 
ed ;  and^  unless  devised  away  by  a  will  applicable  to 
freehold,  descend,  together  with  the  land,  to  the  heir : 
but  the  corn  which  was  sown  by  the  testator 
shall  go  to  the  legatee  of  his  personal  estate,  as 
^oods  and  chattels'".  If  there  is  no  personal  be- 
quest  which  will  apply  to  it,  then  an  express  de* 
vise  of  the  lands  themselves,  though  no  mention  is 
made  of  the;  eorn^  will  give  it  to  the  devisee ;  as  the 
law  holds^  ^n  such  case,  that  the  intention  of  the  tes- 
tator was  to  pass  the  land^  together  with  its  fruits^ 
But  if  there  is  neither  bequest  of  the  corn,  nor  de* 
vise  of  the  land,  it  will  go  to  the  executor  or  adminis* 
trator,  and  not  to  the  heir '. 

T})Ui5^it  has  been  always  held,  that  if  a  man  be  sets- 
ed  of  land  in  right  of  his  wife,  and  sow  the  land, 
and  devise  the  corn  growing  thereon,  and  die  before 
the  corn  be  reaped,  the  jegatee  shall  have  the  corn, 
and  not  the  wife.  The  reason  of  the  law  in  which 
particular  is^  that  the  corn  hfructus  tndustrtalia^  and 
he  who  sows  it  has  a  kind  of  property  in  it  divided 

*4  Rep.  64.  and  sec  Lawton  v,  Lawton,  3  Atk*  IS* 
*  Fisher  v.  Forbes,  3  £q.  Ca.  Abr.  399. 
'  Winch  61.  Cro.  £1.  61^  461.  Roll.  Abr.  797.  and  seo  Coz  v. 
GodMiTe^  6  East.  604.  n.  *  Glib.  Erid.  947. 
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from  the  land  gained  by  the  very  act  of  sowing  it '. 
But  if  one  joint-tenant  sows  the  land^  and  dies  before 
it  is  reaped^  the  corn  survives  with  the  land  (I)^  be* 
cauise  he  gained  no  exclusive  property  by  the  act  of 
sowing  it ;  for  he  had  no  exclusive  property  in  the 
land.  But  if  A.  seised  of  land^  sow  it  with  corn,  and 
then  convey  it  to  B.  for  life,  remainder  to  C.  for  life, 
and  then  B.  die  before  the  corn  is  reaped,  C  shall 
have  it,  and  not  the  executors  of  B.  though  his  es- 
tate was  uncertain,  for  the  reason  of  industry  and 
charge  fails.  And  if  B.  and  C.  both  die,  then  the 
lessor  who  sowed  the  corn  shall  have  it  (2) . 

£??*  ?^  ^"*  ^^^  ^^^  **  otherwise  in  respect  to  trees,  and 
also  the  grass  and  herbage  not  separated  from  the 
ground  at  the  time  of  the  death  of  the  testator;  for 
this  is  not  fructus  industrialis;  and,  therefore,  as  a 
.  tenant  for  life  cannot  by  a  will  properly  executed  to 
pass  freehold  estate  make  any  disposition  thereof  to 
operate  after  his  death,  so  neither  can  the  owner  of 
the  land  in  fee  simple  pass  it  in  separation  from  the 
land  by  a  will  executed  only  to  pass  chattel  and  per- 
sonal property.     And  it  will  be  the  same  if  the  na« 

• 

'  Hob.  132. 


(1)  Cro.  El.  61.  Ifyer,  316.  n.  But  if  one  of  the  joint-tenants 
occQpies  the  land  alone,  by  the  consent  of  the  other,  and  tak^s  the 
profits  alone  to  his  own  use,  it  seems  that  if  he  sows  the  land,  he 
may  derise  the  standing  corn  away  from  the  surviTor,  BS/irucius 
^ndusirtaliSf  and  such  devise  will  be  good  and  effectnal,  without 
witnesses;  for  it  is  said,  that  such  assent  to  his  sole  occupation  of 
the  land  amonuts  to  a  lease  at  will,  and,  as  such,  gires  a  title  to 
emblements  ;  but  such  assent  by  the  companion  must  be  express 
andpositiTe.    Cro.  £1.  314. 

(2)  Cro.  £1.  61.  For  the  doctrine  as  to  emblements,  see  Perk. 
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tural  product  is  increased  by  the  sowiiig  of  hay-seed, 
or  other  assistances  of  cultivation  '. 

m 

% 

With  respect  to  heir-looms  (S)  which  by  custom  Heir, 
have  gone  with  a  house^  they  cannot  be  devised  se- 
parately by  the  owner  of  the  fee  simple,  even  by  a 
will  executed  to  pass  freehold  estates ;  for  the  will 
does  not  take  effect  till  after  the  death  of  the  testator ; 
and  by  his  death  the  heir-looms,  by  ancient  custom, 
are  vested  in  the  heir  ;  dnd  the  law  prefers  the  cus- 
tom to  the  devise  ^. 

Deer  in  a  real  ancient  park,  fish  in  a  pond, 
doves  in  a  dovehouse,  and  things  in  the  like  situa- 
tion, though  personal  chattels,  are  so  appropriated 
to  the  inheritance  that  they  accompany  the  land 
wherever  it  vests,  whether  by  descent  or  purchase' : 
and  so  tlie  charters,  court  rolls,  and  muniments  of  the 
estate,  pass  together  with  the  land\  In  like  manner 
monuments,  coats  of  armour,  ensigns,  and  escut- 
cheons, go  to  the  heir  in  the  nature  of  heir-looms : 
but  the  owner  may,  during  his  life,  sell  and  dispose  of 
these  things  if  he  please,  as  he  may  of  the  trees  on  the 
estate;  and  he  is  at  liberty,  as  being  complete 
owner,  to  do  any  injury  to  them  without  being  ac* 
countable. 

Pictures,  plate,  books,   and  farnitnre  cannot  be 

»Co.  Lltt.  185.  b.        *  Roll  Abr.  727. 

*  Co.  Lltt.  a.     ^  Bro.  tit.  chattels,  18.  . 


•ect.  530.  Co.  Lltt.  41.  45.  Hob.  132.  Boll.  Abr.  737.  Gilb.  E?id« 
i46.  Com.  Dig.  tit.  Fiens^  G.  1.  c.  2. 

(3)  Loom  is  a  word  of  Saxon  original,  tigmfjisg  limb  or  Bam« 
ber.    Spelm.  Gloss.  277. 
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perpetuated  in  a  course  of  descent^  or  made  to  go 
\vith  the  family  mansion.  When  they  are  left^  as  is 
often  the  case^  to  be  enjoyed  by  those  who  shall  be 
in  possession  of  the  family  residence^  as  far  as  law 
or  equity  will  permit^  the  absolute  interest,  subject 
to  the  interest  for  life  which  may  be  created  in  them^ 
will  vest  in  the  person  who  is  entitled  to  the  first 
estate  of  inheritance,  whether  in  tail  or  in  fee,  and 
upon  his  death  will  devolve  upon  his  personal  repre- 
sentatives '. 


Section  IX. 


Mortgages, 
Mortgages,      WE  havc  scen,  a  little  above,  in  the  case  of  at- 

in  equit- 
able coosi-  tendant  terms,  an  instance  wherein  chattel  interests 

deration, 

are  not      in  land,  though  devisable  at  law  by  a  will  not  exe- 

within  the  • 

cianaes  re-  cutcd  and  attested  according  to  the  statute,  are  from 
wiHa  ip\he  the  particular  view  taken  of  them  in  courts  of  equity, 
fraud*.       deemed  by  those  tribunals  to  be  as  much  the  objects 
of  the  requisitions  of  the  statute  as  estates  of  inheri- 
tance.   The  converse  of  the  doctrine  holds  in  respect 
to  mortgages  ;  this  interest  being  regarded  in  courts 
of  equity,  as  entirely  personal,  a  will  unattested  seems 
,      clearly  to  be  capable  of  passing  the  beneficial  right 
to  the  land  ;  so  that  the  devisee,  under  such  a  will  of 
the  land  mortgaged,  would  be  permitted  by  the  court 
to  use  the  name  of  the  heir  to  compel  payment  of  the 
money,  or  make  the  pledged  estate  his  own  by  fore* 

*  1  Bro.  C.  C.  274.  3  Bro.  C.  C.  101.,  and  see  the  Note  sub- 
joined  to  the  Precedent  in  the  Appendix  where  this  proTi&ioii 
ocean. 
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closure.  In  equitable  contemplation  the  estate  in  the 
land  remains  in  the  mortgagor^  while^  in  respect  to 
the  interest  of  the  mortgagee^  the  land  takes  the 
character  of  personalty  as  following  the  nature  of  the 
debt^  to  which  it  is  a  collateral  security ;  in  so  much 
that  if  a  mortgagee^  after  making  his  will^  forecloses 
the  mortgage^  or  obtains  a  release  of  the  equity  of 
redemption^  the  mortgaged  lands  will  not  pass  inclu- 
sively^ under  the  general  words,  lands^  tenements^  and 
hereditaments^  contained  in  the  will^  but  will  go  as 
an  acquisition,  or  purchase  subsequent  to  the  will^ 
to  the  testator's  heir  at  law  *, 

In  the  consideration  of  equity,  therefore,  mort-r 
gages  do  not  seem,  as  to  the  beneficial  interest,  to 
be  within  the  words  '  lands  and  tenements,'  in  the 
fifth  clause  of  the  statute ;  nor  will  such  interest 
in  general  pass  by  a  devise  of  lands,  tenements, 
and    hereditaments   (1).      But  if  a  mortgagee  by 

*  Vide  Cafibonie  v*  Scarfe,  1  Atk.  005.  Sir  Litton  Strode  v. 
Lady  Russell,  2  Vena.  621.  Winn  v.  Littleton,  1  Vem.  3.  2  Vent. 
351.  3  P.  Wms.  62. 


(1)2  Vem.  621.  L.  being  seized  of  sereral  manors  and  lands, 
and  also  of  mortgages  in  fee,  which  were  forfeited,  and  of  a  great 
personal  estate,  hayiog  no  issue,  made  bis  will,  and  after  deyising 
part  to  bis  wife  for  life,  and  other  legacies,  ^^  gave  all  other  hi$ 
lands  J  tenements  y  and  hereditaments^  out  of  settlement,  to  his  ne- 
phew." And  one  of  the  questions  in  the  case  was,  whether  these 
mortgages  passed  by  the  will  under  the  general  words,  lands^  tene^ 
mentsj  and  hereditaments  ?  It  was  held  by  the  Lord  Ghapcellor, 
tbe  Master  of  the  Jlolls,  Lord  Chief  Justice  TreTor,  and  Justice 
Tracy,  that  tjie  mortgages  in  fee,  though  forfeited  when  the  will 
was  made,  did  not  pass  by  these  general  words.  But  the  decree  in 
tbat  case,  as  it  is  stated  in  the  Register's  book,  B.  1707,  fol.  510, 
takes  no  notice  of  any  mortgages,  except  those  whereof  the  testator^ 
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his  will  expressly  devises  the  mortgaged  lands,  or 
makes  a  general  devise  of  his  lands^  having  only 
mortgaged  lands,  it  should  seem,  that  the  interest  in 
the  mon^  is  hereby  carried  to  the  devisee^  and  the 
right  in  equity  to  the  land^  as  the  pledge^  accompa- 
nies^ although  the  will  be  not  attested. 

It  is  clear  that  the  mortgagor  cannot  pass  hi* 
equity  of  redemption  by  a  will  unattested;  and  if 
the  mortgagee  were  also  under  the  same  restriction, 
the  statute  would  cut  two  ways,  and  equity  would  be 
inconsistent  with  itself,  in  as  much  as  such  double 
operation  of  the  statute  would  imply  the  existence 
of  the  real  estate  at  the  same  moment  in  two  persons 
distinctly.  The  truth  seems  to  be,  that  the  mort- 
gagee's interest  is  contemplated  in  this  court  rather 
as  a  right  than  an  estate,  while  the  equity  of  re- 
demption has  rather  the  quality  of  an  estate,  than  a 
fight  Thus  it  w^s  said  by  Lord  Hardwickc,  that  in 
the  eye  of  a  court  of  equity,  the  equity  of  redemp- 


after  making  his  will,  had  purchased  the  equity  of  redemption.  The 
case  of  Winn  r.  Littleton,  1  Vern.  3,  affords  a  particular  ground 
fbr  construing  the  mortgaged  lands  out  of  the  general  words.  And 
according  to  Reg.  lib.  1680,  fol.  452,  the  decree  leaTes  it  equiTO- 
cal,  whether  the  party  directed  to  conrey  was  derisee  or  heir; 

Upon  th.e  whole,  there  seems  to  be  no  good  ground  for  helding 
mortgaged  lands  not  to  pass  by  the  general  words  uncontroul^ 
in  their  effect  by  inference  from  the  particular  dispositions. 
At  the  same  time  it  is  to  be  remembered  that  the  case  e^  parte 
Bowes,  stated  in  the  note  to  Casborue  v.  Scarfe,  1  Atk.  605.  edit. 
Saund.  has  been  denied  in  later  cases ;  and  the  doctrine  seems  now 
settled  that  the  inierU  may  restrain  the  generality  of  the  expression. 
Vid.  But.  Co.  Litt.  203.  b.  n.  S6.  and  Duke  of  Leeds  o.  Munday, 
3  Yez.  jun.  348.  Where  the  detise  is  to  executors,  or  trustees, 
for  paying  debts,  the  intent  is  promoted  by  construing  the  mort^ 
gaged  lands  to  pass.    Vid;  ex  parte  Scrgison,  4  Yez.  jun.  147 
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tion  was  the  fee  simple  of  the  land^  and  though 
Sir  M.  Hale  called  it  an  equitable  rights  yet  he  added, 
that  it  was  inherent  in  the  land,  binding  all  persons 
coming  in  the  post,  or  otherwise  (2)s 

^  1  Bl.  Rep.  145. 


(2)  Hani.  469.    Yet  there  are  bounds  to  this  doctrine  of  trans-  But  this 

nutation  of  estates,  in  the  equitable  notion  of  a  mortgage.    Thus,  ^^"^^ 

if  it  were  applied  to  the  statute  of  mortmain,  it  would  be  opposed  ation  of  a 

to  the  obvious  purposes  of  the  legislature  in  the  prorisions  of  that  aspcnonal 

law.'  It  was,  therefore,  determined  by  the  Master  of  the  Rolls  ••ta^**" 
■ '  ^  "^  .      not  p«- 

(Sir  John  Strange)  in  the  Attorney -General  o.  Meyrick,  SVez.  44.  mitted  to 

that  where  a  mortgagee  in  possession  derised  the  benefit  of  his  ^^^f 

mortgage  to  a  charity,  it  was  within  the  mortmain  act.     And  his  the  statute 

of  mort* 
Honcur  would  uot  allow  the  distinction  attempted  to  be  made  on  the  main. 

part  of  the  relator,  between  a  devise  of  the  mortgaged  premises,  and 
of  the  money  due  on  mortgage.  Nor  did  the  circumstance  of  th« 
mortgagee  being  in  possession  under  an  habere  facias  possessitn^emy 
teem  to  weigh  at  all  in  the  case,  the  reason  of  the  determination 
being,  that  the  devisee  would  acquire  a  right  ofmakingthe  pledged 
estate  his  own  by  foreclosure,  unless  the  money  were  paid.  HiK 
Honour  ob^^erved,  that  by  %  gift  of  all  one's  mortgages  to  A.,  ths 
whole  beneficial  right  passes,to  him;  and  be  the  legal  estate  either 
in  the  heir,  or  executor,  each  would  be  considered  as  a  trustee  for 
A.,  who  would  be  permitted  by  the  court  to  use  their  names,  to  get 
the  money,  or  make  the  pledged  estate  his  own  by  foreclosure.'  If 
it  would  be  so  iu  that  case,  then  would  it  be  equally  st,  though  the 
deyise  was,  in  ph|*ase,  of  money  due  on  mortgage;  where,  unless  the 
Conrt  construed  it  to  pass  the  whole  interest  of  the  mortgagee,  itwonld 
be  in  effect  a  void  devise.  It  had  been  rightly  compared  to  a  devise 
•f  rents  and  profits,  by  which  the  land  itself  would  pass.  Such 
a  constructiou  ought  to  be  made  by  the  court,  as  would  be  most  ef- 
fectual to  repel  the  mischief,  aud  advance  the  remedy.  Therefore, 
if  this  davise  terided  to  let  in  the  mischief  intended  to  be  prevented^ 
it  was  the  duty  of  the  Court  to  guard  against  its  taking  effect.  He 
was  of  opinion,  that  the  deyise  came  within  the  express  words  and 
plain  intient  of  the  statute ;  the  design  of  which  was  to  lay  a  restraint 
PB  every  method,  whereby  land  might  possibly  come  to  such  hands^ 
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Section  X. 


Election  in  Equity. 

*'te'?wiu       ^^  ^  ^  ^  obgerved,  that  a  will  of  real  property, 
hoot  even  not  executed  and  attested  as  the  statute  directs,  is 

offeree  to 

t^ieame  classed  aiuoDg  those  acts  which  the  law  holds  to  all 
•gtiiift^    intents  and  purposes  void ;  so  that  neither  courts  of 
lag  t  bene-  equity  uor  law  will  pay  regard  to  the  intention  of 
yienonai     the  testator,  unless  he  has  given  it  effect  in  the  man- 
Ik*  tunc     ner  dictated  by  the  legislature.     Upon  this  principle 
'  *         such  unexecuted  will  is  not  even  of  force  in  a  court  of 
equity  to  raise  a  case  of  election  against  a  person 
taking  a  benefit  in  the  personal  estate*.     In  Hearle 
V.  Greenbank*,  D.  W.  devised  all  his  freehold,  copy- 
hold and  real  estate,  whatsoever,  and  wheresoever, 
and  all  his  leasehold  estate,  to  two  trustees,  their 
heirs,    executors,     administrators    and   assigns,    in 

•  7  Vez.  Jan.  S7«.  *  1  Vez.  1 98. 


unless  bj  the  manner  therein  prescribed ;  bat  seeing  that  it  would 
not  safficientlj  answer  the  intent  of  the  legislature  if  confined  to 
landy  it  adds  a  prohibition  as  to  personal  estate,  that  it  should 
not  be  giren  to  be  laid  6ut  in  the  purchase  of  lands.     Bat  was 
tiiere  no  other  waj  whereby  the  interest  in  land  might  come  to  a 
charitable  nse?    Mone^  due  on  mortgage  was  a  charge  and  in* 
cumbrance  on  the  land,  the  payment  of  which  depended  on  the 
pleasure  and  ability  of  the  mortgagor ;  therefore,  parliament  had 
hf  express  words  taken  in  that  by  a  third  clause ;  the  words  of 
which,  if  they  did  not.  extend  to  mortgages,  he  was  at  a  loss  to  know 
for  what  purpose  they  were  put  in.    The  meaning  was,  that  you 
shall  not  give  to  a  charitable  use  that  which  is  or  m<gf  60  a  chaige 
upon  land,  though  not  so  at  the  time  of  the  gift. 

3 
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trusty  to  apply  tire  Tesidue,  aHer  paying  their  own 
charges  to  the  separate  use  of  his  daughter  M .  W., 
a  married  woman,  during  her  life,  to  be  at  her  dis- 
posal ;  not  sulgect  to  the  debts  or  controul  of  her  hus- 
imnd ;  her  receipts  to  be  good,  and  to  be  permitted  by 
deed  or  writing,  executed  in  the  presence  of  three  or 
jnore  witnesses,  notwithstanding  her  coverture^  to  give 
and  dispose  of  all  his  freehold,  copyhold,  and  lease- 
hold estate,  as -she  should  think  fit ;  and  he  gave  to  the 
same  trustees,  whom  be  made  joint  executors,  his 
personal  estate,  in  trust,  for  the  sole  and  separate 
use  of  M.  W.;  and  to  be  at  her  disposal,  and  not 
subject  to  the  debts  or  controul  of  the  husband. 
M.  W.,  then  under  the  age  of  twenty-one,  but  above 
seventeen,  made  her  will,  and  thereby,  in  pursuance 
of  her  power  in  her  father's  will,  gave  8000/.  to  her 
daughter  Mary,  when  she  attained  the  age  of  twenty- 
one;  she  then  devised  the  residue  of  her  real  and 
personal  estate  to  the  plaintiflb,  the  two  Hearles,  their 
heirs,  executors,  and  administrators,  for  ever. 

The  bill  was  brought  by  the  plaintiffs  to  have  the 
appointment  made  by  M.  W.  of  the  real  estate  in 
their  favour  established  ;  but  the  court  considering 
the  will  to  be  void  by  reason  of  the  nonage  of  the 
mother,  adjudged  it  a  bad  execution  of  the  power. 
Then  the  question  arose,  whether  the  heir  at  law  could 
Cake  the  legacy  of  8000/.  under  the  will,  which  was 
well  devised,  (the  testatrix  being  of  a  capacity  ta 
dispose  of  personalty),  and  at  the  same  time  claim 
the  lands  by  descent,  against  the  appointment,  or  was 
put  to  an  election,  upon  the  rule  of  not  disputing  a 
will  in  any  part  under  which  you  claim.  And  the 
case  for  the  heir  was  thus  put  at  the  bar.  It  was  said, 
that  the  rule  was  true,  when  properly  understood. 
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that  wherever  a  person  claiins  under  a  wSi,  and  by 
the  same  will^  pr<^erbf  executed,  knd  or  any  thing 
else  is  devised  to  another^  which  the  testator  had  not 
a  title  tOj  the  person  clainiing  nnder  the  will  shall  ngt 
dispute  the  title ;  since  the  will  manifests  the  intent 
how  the  whole  should  go ;  but  that  this  rule  did  not 
go  to  make  good  what  was  in  effect  no  will :  that  the 
case  under  consideration  was  one  m  which  there  was 
no  will ;  it  was  not  the  case  of  a  will  impeached  for 
want  of  title  in  the  testator :  it  was  like  a  devise  to  a 
charitable  use^  since  the  statute ;  it  was  not  want  of 
tide^  but  want  of  capacity  to  make  any  will  at  all  of 
real  estate. 

To  this  distinction  the  ChancelliNr  seemed  to  accede. 
His  Lordship  observed^  that  as  to  the  equity  of  the 
plaintiffs  from  the  claim  of  the  8000/.,  it  was  true,  it  was 
determined  in  Noys  v.  Mordaunt^  that  if  lands  in  fee 
were  given  to  one  child^  and  to  another  lands  entail- 
ed,  it  is  meant  they  should  release  to  each  other,  and 
the  court  had  gone  farther  since — to  the  case  of  a 
personal  legacy.  But  still  be  was  of  opinion^  that 
this  differed  from  all  tlipse  cases,  and  that  the  heir  at 
law  was  not  obliged  to  make  her  election^  for  in  the 
case  before  him  the  will  was  void  ;  and  that  where 
the  obligation  arose  from  the  insufficiency  of  the  exe^ 
cution,  or  invalidity/  of  the  will,  there  was  no  case 
where  the  legatee  in^as  obliged  to  make  an  election  ; 
for  there  was  no  will  of  the  land. 

And  his  Lordship  put  the  case  of  a  devise  by  i^ 
testator  of  a  legacy  to  his  heir  at  law,  and  of 
the  real  estate  to  another ;    where,   if  the  will  be 

•  2  Vern.  S81, 
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not  executed  according  to  the  statute  of  frauds  for 
the  real  estate^  the  court  Svill  not  obligee  the  heir  at 
law,  upon  accepting  the  legacy,  to  give  up  the  land. 
That  such  a  case  diflFered  from  Noys  t?.  Mordaunt,  in 
the  reason  of  the  thing ;  there  the  testator  devised 
some  lands  which  were^  and  others  which  were  not, 
his  own  ;  and  the  court  said,  that  the  devisee  should 
suffer  the  lands  to  pass,  as  if  they  were  the  devisor's 
own.  But  in  the  principal  case,  whether  the  lands 
were  the  testator*s  own  or  not,  they  could  not  pass 
by  the  will 

Bat  in  Boughton  i\  Botighton^  a  distinction  was  But  if  in 
taken  as  to  this  point,  by  the  same  Chancellor  who  ccuted  will 
determined  Hearle  v,  Greenbank,  which  has  been  re-  ie^cy\o 
cognized  and  confirmed  by  subsequent  authorities,  ^J^^ci^ 
though  with  some  remarks  upon  its  refinement  and  dldnS^dis^ 
subtilty.     In  this  case  of  Boughton  r.  Boughton,  it  JlJlIr  he  u 
was  held  that  a  legacy  to  an  heir,  upon  the  express  ^Jj°  cUod!' 
condition  that  he  did  not  dispute  the  will,  would  put 
the  heir  to  an  election,  either  to  accept  the  legacy, 
or  the  lands  devised  away,  although  the  will  was  not 
executed  according  to  the  statute.     The  case  was  as 
follows :  A  freeman  of  London  devised  his  real  estate 
to  his  younger  son,  Stephen  Boughton,  and  all  his 
personal  estate  among  his  children  }  among  the  rest, 
1,200/.  upon  some  contingencies  to  Grace,  thedaugh*^ 
ter  of  his  eldest  son ;  adding  this  clause,  ^'  if  any  child 
or  children  of  mine,  or  any  in  their  right,  or.  any  who 
may  receive  benefit  by  my  will,  shall  any  way  litigate, 
dispute,  or  controvert  the  whole,  or  any  part  thereof, 
or  the  codicils  thereto  belonging,  or  not  give  such  dis- 
charges as  my  will  requires,  or  not  comply  with  tha 

•  2  Vez.  12. 
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^hole,  and  all  and  every  condition  and  conditions 
therein  contained^  both  as  to  real  and  personal  estate^ 
such  child  or  children^  so  far  as  it  relates  to  them  se- 
verally, shall  forfeit  all  claim  and  pretence  whatever 
under  my  will,  and  shall  have  no  more  than  the  or- 
phanage part  of  the  personal  estate  I  die  possessed 
of ;  revdcing  what  I  gave  to  them,  I  give  it  to  my 
residuary  legatees ;"  the  testator  underwrote  to  this 
instrument  an  attestation  in  the  common  form,  but  it 
was  not  subscribed  either  by  himself  or  by  any  wit- 
ness :  there  was  a  codicil,  without  date,  but  signed  by 
him,  therein  taking  notice  of  and  reciting,  that  in 
further  consideration  of  this  his  last  will,  he  made  a 
codicil  thereto,  and  gave  directions  therein. 

Grace,  by  the  death  of  her  fether,  became  heir  at 
law  to  her  grandfather,  and  so  entitled  to  whatever 
he  left  to  descend,  or  which  ought  to  descend,  from 
the  invalidity  of  his  disposition.  She  being  an  infant 
'of  tender  years,  this  bill  was  brought  by  Stephen,  the 
youngest  son  of  the  testator,  and  devisee  of  his  real 
estate,  in  order  that  she  might  make  her  election, 
whether  she  would  have  the  1,200/.,  or  the  land  which 
happened  to  descend  to  her ;  for  that  she  could  not 
claim  both ;  but,  if  she  chose  the  legacy,  she  must 
let  the  real  estate  go  according  to  the  intent.  The 
point  is  so  particular,  and  the  Chancellor's  judgment 
so  luminous  and  discriminating,  that  I  have  thought 
it  best  for  the  reader  to  lay  it  before  him  at  some 
length. 

His  Lordship  said,  he  was  satisfied  that  the  infant 
ought  not  to  take  the  benefit  of  the  personal  legacy, 
without  at  some  time  or  other  waiving  any  right  to  the 
descended  lands ;  and  that  it  was  very  different  from 
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Hearle  v.  Greenbank.  The  testator  had  made  one 
instrument^  in  which  he  had  used  words^  expres- 
sions^ and  clauses^  relative  both  to  real  and  personal 
estate ;  and  in  it  was  contained  a  clause^  importing  in 
words^  though  not  by  force  of  the  instrument^  to  be 
a  devise  of  the  real  to  the  plaintiff^  gilding  1^200/. 
to  his  grand- daughter^  and  taking  upon  him  to  dis- 
pose of  his  whole  personal  estate  among  his  children^ 
who  would  not  be  bound  thereby>  as  he  was  a  free- 
man. He'  then  added  the  express  clause  which  was 
the  sole  ground  of  distinction  between  this  and  other 
cases  ;  and  in  the  codicil^  took  notice  of  that  very  in- 
strument as  a  will.  The  codicil  was  signed^  and  put 
that  difficulty^  which  otherwise  might  have  arisen  from 
the  imperfection  of  the  instrument^  out  of  the  ques- 
tion. But  notwithstanding  this^  it  was  a  will  only  by 
force  of  the  instrument^  to  pass  personal  estate ;  for 
neither  the  will  or  codicil  was  so  executed  as  to  pass 
estate* 


The  plaintiff  insisted^  that  the  defendant^  having 
a  legacy  by  the  will^  which  was  undoubtedly  good^ 
should  have  no  benefit  thereof^  unless  she  suffered 
the  disposition  of  the  land  to  take  effect.  In  Noys  v. 
Mordaiint%  (which  was  the  first  case)  the  testator  was 
disposing  of  land.  The  subsequent  cases^  till  Streat- 
field  V.  Streatfield^^  were  all  of  a  devise  of  real  estate. 
Had  the  rule  gone  no  further,  but  been  confined  to 
real  estate^  this  oligection  had  never  risen^  because 
the  instrument  must  be  effectual^  as  well  to  one  real 
estate  as  another ;  so  that  if  they  had  both  been  real 
estates,  this  difficulty  could  never  have  arisen  so  as  to 
make  the  point  come  into  question.     Lord  Talbot 

•  2  Vera.  581.  '  Cas.  Temp,  Talb,  176. 
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went  so  far  as^  where  the  wiir comprised  both  real 
and  personal  estate^  and  the  land^  to  which  one  child 
was  entitled  in  tail^  was  thereby  given  to  another^ 
and  a  personal  legacy  to  the  tenant  in  tail^  to  consider 
it  as  an  implied  intent^  that  whoever  took  by  that  will^ 
should  comply  with  the  whole ;  so  that  he  put  the 
party  to  an  election  ;  but  neither  in  Jenkins  v.  Jen- 
kins^ nor  in  Streatfield  v.  Streatfield^  was  there  % 
question  of  the  defect  of  the  instrument. 

Then  came  Hearle  v.  Greenbank^  which  was  the 
first  case^  in  which  the  difficulty  arose  upon  the  de^ 
feet  of  the  instrument.  In  which  case  his  opinion 
was^  that  there  was  no  ground  for  the  court  to  imply 
a  condition  to  abide  by  a  will  of  land^  when  there 
was^  in^fact^  no  will ;  and  that  it  would  be  dangerous 
to  break  in  upon  the  statute  of  frauds^  by  making  an 
estate  to  pass  by  an  instrument  not  sufficient  to  pass 
real  estate ;  and  that^  not  by  the  words  of  the  testa- 
tor^ but  by  a  condition  implied  by  construction  of  the 
court ;  therefore,  it  could  not  be,  nor  was  it  warrant- 
ed by  any  precedent,  for  it  was  only  guessing  at  the 
intent  of  the  testator,  who  might  leave  it  with  that 
very  view.  But  the  question  was,  whether  the  case 
before  him  did  not  differ  from  that  by  reason  of  the 
express  clause  in  the  will.  It  had  been  very  candidly 
admitted,  that  if  there  was  no  devise  of  a  real  estate^ 
but  a  personal  legacy  was  given  on  an  express  con* 
dition,  that  the  legatee  should  not  enjoy  it,  unless 
within  a  certain  time  he  conveyed  a  real  estate, 
whether  coming  from  the  testator  or  not,  he  should 
not  enjoy  it  but  on  those  terms ;  the  lands  not  passing 
by  force  of  the  will,  but  by  the  operation  of  the  par- 
ticular clause  stipulating  the  condition.  The  legatee 
had  it  in  his  power  either  to  part  vyith  the  land^  07 
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not;  if  he  chose  not  to  part  with  the  land,  he  forfeited 
the  condition  ;  for  any  lawful  condition  might  he  an- 
nexed. 

The  case  might  be  put  a  little  farther,  his  Lord- 
ship  said,  (though  it  was  almost  the  same  as  the  pre- 
sent) as,  suppose  in  the  same  instrument  there  was  a 
devise  both  of  real  and  personal  estate,  the  will  exe- 
cuted only  to  pass  the  personal,  and  not  the  real ;  but 
a  condition  annexed  that  the  personal  legatee  should 
permit  the  same  persons,  to  whom  the  land  was  given, 
to  hold  to  them  and  their  heirs :  the  condition  annex- 
ed would  take  place,  though  the  devise  was  void  as  to 
the  lands  according  to  the  statute  of  frauds  ;  for  the 
legatee  could  not  take  it  in  contradiction  to  the  tes- 
tator's words ;  and  the  devise  in  the  principal  case 
•amounted  to  the  same,  as  if  the  testator  had  annexed 
a  condition  to  permit  Stephen  to  enjoy  the  land.  The 
court  must  put  a  reasonable  <^onstruction,  which  was, 
that  none  of  the  devisees  should  receive  any  benefit 
by  the  will,  unless  they  suffered  the  whole  instruin^nt 
to  take  effect ;  not  having  regard  to  the  validity  or 
force  of  it,  according  to  the  statute  of  frauds,  but  to 
the  clauses  and  expressions  used.  In  Hearle  v.  Green- 
bank,  there  was  no  condition  expressed  in  the  will ; 
it  rerted  singly  on  the  constniction  the  court  was  to  . 
make,  upon  the  implied  condition  that  those  claiming 
benefit  by  it  should  suffer  the  whole  to  take  effect ; 
and  then  it  must  necessarily  refer  to  the  validity  of 
the  will ;  for  it  was  rightly  argued,  that  the  will  could 
not  be  read  so  as  to  support  a  disposition  of  real  es- 
tate, not  being  an  instrument  for  that  purpose. 

In  that  case,  when  the  court  was  to  make  such  a 
construction  by  implication  from  the  force  of  the  in*^ 
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strument  itself,  the  court  must  see  the  will^  and  could 
not  take  notice  that  it  was  a  will  of  real  estate ;  but 
in  the  case  before  bim^  where  there  was  such  a  con- 
dition annexed  to  a  person^  l^g^<^y^  the  court  must 
consider  every  part  of  that  legacy^  whether  it  had  re^ 
lation  to  real  estate  or  not.  You  must  read  the  whole 
will  respecting'  the  personal  legacy^  let  it  relate  to 
what  it  will ;  which  was  a.  substantial  difference,  h\9 
Lordship  said^  and  would  prevent  his  going  so  far  a^ 
to  break  in  upon  the  statute  of  frauds^  and  at  the 
same  time  would  attain  natural  justice,  which  re- 
quired, as  far  as  might  be,  such  construction  to  be 
made,  otherwise  the  intent  of  the  testator  might  be 
overturned.  , 

But  as  there  might  be  a  difficulty  how  to  carry  the 
will  into  execution,  (for  being  an  infant  of  tender 
years;  she  could  not  judge  for  herself,  nor  could  the 
master  judge  for  her,  it  being  on  several  contingen- 
cies, so  that  until  she  came  of  age,  no  election  could 
be  made,)  his  Lordship  said^  the  plaintiff  inust  till 
she  attained  her  age  receive  the  rents  and  profits  of 
the  estate,  subject  to  further  order  of  the  court,  but 
must  be  restrained  from  committing  waste.  If  the  in- 
fant should  elect  to  have  the  land,  then  whatever  the 
plaintiff  should  be  entitled  to  as  his  orphanage  part 
of  the  testator's  personal  estate,  would  be  liable  to 
make  satisfaction  for  what  he  should  have  received 
out  of  the  rents  and  profits  of  the  real,  as  the  court 
should  direct. 

The  distinction  taken  by  Lord  Hardwicke,  between 
the  cases  of  Hearle  v.  Greenbank,  and  Boughton  v. 
Boughton,    was  recognized  and  adopted  by  Lord 
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Kenyon,  in  CJarey  v.  Askew  (1),  and  of  which  the 
Chancellor  gave  the  following  account^  as  to  the  point 
now  under  consideration^  from  his  own  note.  *^  I  have 
looked  at  my  own  note  of  Carey  v.  Askew.  Lord 
Kenyon  there  said^  the  distinction  was  settled^  and 
was  not  to  be  unsettled^  that  if  a  pecuniary  legacy 
was  bequeathed  by  an  unattested  will^  under  an  ex- 
press condition  t6  give  up  a  real  estate^  by  that  un- 
attested will  attempted  to  be  disposed  of,  such  condi- 
tion being  exjuressed  in  the  body  of  the  will^  it  was  a 
case  of  election^  and  he  could  not  take  the  legacy 
without  complying  with  the  express  condition.  But 
Lord  Kenyon  also  took  it  to  be  settled^  as  Lord  Hard- 
wicke  has  adjudged^  that^  if  there  was  nothing  in  the 
will^  but  a  mere  devise  of  real  estate^  the  will  was  not 
capable  of  being  read  as  to  that  part ;  and  unless  the 
legacy  was  given  so  that  the  testator  said  expressly^ 
that  the  legatee  should  not  take^  unless  that  condition 
was  complied  with^  it  was  not  a  case  of  election.  The 
reason  of  that  distinction^  if  it  were  res  integra^  is 
questionable.'' 


(I)  The  case  is  reported  in  2  Brown,  C.C.  68;  but  the  point 
under  consideration  in  the  text  only  appears  to  hare  made  a  part 
of  it)  by  i)ke  notes  of  it  referred  to  by  the  counsel  for  the  heir  at 
law,  and  by  the  Chancellor)  in  Sheddon  v.  Goodrich,  8  Vez.  jnn. 
481. 
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Section  XI. 


Signature  and  Subscription.. 
or  Aerie-      IT  shall  be  my  next  business  to  enquire  into  the 

nature  or  -^  ^  ^ 

the  te«u.    state  of  the  law  on  the  essentials  held  requisite  in 

tOFy  and  ' 

thetab-     regard  to  the  signature  of  the  testator,  and  the  sub- 

•cnption  .     .  # 

ofuie  wit-  scription  of  the  witnesses.  The  formalities  required 
are,  1st,  that  the  will  be  in  writing;— 2d,  that  it  be 
signed  by  Che  devisor,  or  some  other  in  his  presence, 
and  by  his  direction ; — ^and  3d,  that  it  be  attested 
and  subscribed  in  his  presence^  by  three  or  more 
credible  witnesses, 


Mffident*  ^'  '^^  language  made  use  of  by  the  legislature, 
ii|[njng.  were  to  be  understood  in  its  natural  and  usual  sense, 
it  would  seem  that  there  could  be  no  great  conten- 
tion in  regard  to  the  meaning  of  the  words  '  shall  be 
signed  by  the  devisoi^/  which  are  generally  considered 
as  importing  the  actual  and  formal  subscription  of 
the  name  of  the  party  at  the  bottom  of  the  instru*- 
njent.  And  by  directing  this  to  be  done  in  the  pre- 
sence of  three  witnegs^es,  the  statute  at  first  view 
seen^s  to  require  that  the  attestators  shopld  have 
ocular  evidence  of  the  act  of  signing  performed  by 
the  testator. 

Very  soon,  however,  after  the  legislature  had 
thought  fit  to  place  these  guards  about  a  dying  man, 
in  this  last  and  important  act,  courts  of  justice  yield- 
ing to  the  popular  bent  towards  freedom  and  facility 
in  all  alienations  of  property,  instead  of  strictly  exe* 
cuting"  the  intention  of  parliament^  seem  to  hav^ 
studied  to  frustrate  its  caution. 
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In  the  case  of  Lemayne  v,  Stanley  (1),  which  was  ^^.f^^^^P 
determined  about  four  years  after  the  statute  was  ^cient 

•^  ^        signioe  if 

passed,  the  solemnity  of  sigpning  was   treated  with  awuibc 
very  little    recard.     Stanley,    seised  in  fee,   wrote  atfstatort 

J  ^  J'  own  hand, 

his  will  with  his  own  hand,  begininng  thus,  '^  In  the  with  his 
name  of  God,  Amen.    I,  John  Stanley,  make  this  my  lened, 
last  will  and  testament/*  and  he  thereby  devised  the 
lands  in  question,  and  put  his  seal,  but  did  not  sub- 
scribe his  name ;  but  three  witnesses  subscribed  th^ 
^1  in  his  presence.     And  whether  this  was  a  good 
will  to  pass  land  within  the  statute  of  frauds  was  the 
question.     After  several  arguments,  it  was  adjudged 
by  the  whole  court,  consisting  of  North  Chief  Justice, 
and  Wyndham,    Levinz,  and  Charlton,  Justices,  to 
be  a  good  wilt;  for  being  written  by  himself  (2),  and 
his  name  being  in  the  will,  it  was  a  sufficient  signing 
within  the  statute,  which  did  not  appoint  where  the 
will  should  be  signed,  at  the  top,  bottom,  or  margin^ 
and  that  therefore  a  signing  in  any  part  was  sufficient. 
And  soon  after,  in  the  37th  year  of  the  same  King, 
the  doctrine  was  stated  still  more  loosely  by  Lord 
Chief  Justice  Jefferies,  who  the  report'  says,  seemed 
to  hold,  that  a  will  written  all  by  a  testator's  own 
hand,   and  acknowledged  in  the  presence  of  three 
credible  witnesses,  would  be  within  the  intention  of 

*•  Anon.  Skin.  227. 


(1)  3  Lev.  1.;  and  again  in  the  case  of  Hilton  v.  King,  Lord 
North  and  LeTinz  agreed,  tiiat  it  was  immaterial,  whether  the  sign- 
ing be  at  the  top  or  bottom  of  the  will,  for  the  statute  doth  not  saj 
subscribed,  bat  signed  by  the  testator. 

(2)  The  Emperors  Theodosius  and  Valentinian  allowed  erery 
holograph  testament  to  be  aTailable,  though  made  without  wit* 
oesses,  NotoIL  Theod.  lib.  2.  tit.  4. 
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But  if  the 
testator  hf 
gvus  to  sign 
in  reguUsr 
formy  and 
does  not 
complete 
it^thestap 
tute,  as  it 
seems,  is 
not  satis- 
lied. 


the  statute^  though  it  were  not  signed  by  him  accord- 
ing to  the  words  of  the  act.  And  this  doctrine  baa 
been  acceded  to  as  settled  whenever  it  has  since  come 
under  consideration.  So  in  Stokes  v.  Moor\  the 
case  of  an  agreement  was  said  to  be  like  that  of 
wills^  upon  which  it  was  said  to  have  been  deter- 
mined^ that  the  testator's  writing  his  name  in  the 
introduction  of  the  will^  was  a  good  signing  withia 
the  statute.  And  in  the  late  case  of  Ck)Ies  v.  Tre- 
cothic  (3)^  Lord  Eldon  took  notice^  that  it  had  been 
often  held  in  respect  to  wills^  that  if  a  testator  begins 
his  will  with  the  formal  introduction  of  '^  I^  A.  B.  do 
make  this  my  last  will/'  it  was  a  sufficient  signing. 

In  Right  V,  Price  ^  there  was  an  appearance  of 
greater  strictness.  According  to  which  case  it  ap- 
pears that  if  the  testator  shews  an  intention  to  sub- 
scribe the  will  in  regular  form^  by  beginning  ta 
write  his  name  at  the  bottom^  but  being  over- 
taken by  weakness  or  incapacity^  before  he  has 
completed  such  intention^  he  becomes  incapable 
of  executing  his  purpose^  the  will  is  not  suffi* 
ciently  signed  within  the  act.  In  that  case^  a  will 
had  been  prepared  in  five  sheets^  and  a  seal  affixed  to 
the  last,  and,  likewise,  the  form  of  attestation  was 

*  Dough  241. 
•  1  P.  Wros.  771.  note  and  Tide  supra,  122. 


(3)  9  Yez.  Jan.  249. — But  his  Lordship  seemed  to  think,  that 
for  this  formal  introduction  to  be  a  sufficient  signing,  it  should  be 
one  simultaneous  act,  and  that  the  whole  act  or  intended  instru- 
ment should  be  in  the  contemplation  of  the  testator  at  the  time  of  his 
writing  such  formal  introduction.  And  in  this  riew  it  may  deserve 
consideration,  how  far,  if  a  will  be  written  on  different  pieces  of 
paper,  or  at  different  times,  such  a  formal  beginning  will  be  equi- 
valent to  a  regular  signing. 
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written  upon  it,  and  the  will  was  read  over  to  the 
testator,  who  set  his  mark  to  the  two  first  sheets,  and 
attempted  to  set  it  to  the  third ;  but  being  unable 
from  the  weakness  of  his  hand,  he  said,  "  he  could 
not  do  it,  but  that  it  was  his  will.*'  And  on  the 
following  day,  being  asked  if  he  would  sign  his  will, 
he  said,  ^^  he  would,^'  and  attempted  again  to  sign 
the  two  remaining  sheets,  but  was  not  able  to  do  it. 
The  case  was  decided  upon  another  ground,  but  the 
Court  of  King's  Bench  seemed  to  be  of  opinion,  that 
this  was  not  a  sufficient  signing;  for  the  testator, 
when  he  signed  the  two  first  sheets,  had  an  intention 
of  signing  the  others ;  he  did  not,  therefore,  mean  the 
signature  to  the  two  first  sheets,  as  the  signature  of  the 
whole  will ;  and  consequently  there  never  was  a  sig- 
nature of  the  whole,  but  only  a  beginning  to  sign. 

In  Leniayne  v.  Stanley,  the  writing  of  the  name 
in  the  introduction  of  the  will,  was  all  the  signing 
contemplated  by  the  testator,  and  as  far  as  such  a 
mode  could  be  held  a  literal  accomplishment  of  the 
statute,  his  intention  in  respect  to  his  will  was  com-^ 
pleted,  his  mind  being  in  no  suspense,  nor  looking 
to  any  further  or  future  act  of  authentication.  But 
in  Right  v.  Price,  the  testator  expressly  announced 
an  intention  to  authorize  the  instrument  in  a  regular 
and  solemn  way,  and  therefore  his  will  seemed  to  be 
inchoate  until  this  was  done :  why  it  was  not  done 
was  to  be  explained ;  and  so  the  case  could  only  be 
established  by  those  parol  proofs,  which  it'  was  the 
object  of  the  statute  to  exclude. 

In  the  case  of  Lemayne  v.  Stanley,   above  cited,  whether 

•     t  .      ,     ,.  sealing  is 

three  of  the  judges,   includmg  the  chief,   were  of  »»gning. 
opinion,  that  the  testator,  by  putting  his  seal  to  the 
will^  had  sufficiently  signed  within  the  statute,  for  they 


J 
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sdid  that  the  signum  was  no  more  than  a  mark^  and 
sealing  was  a  sufficient  mark  tliat  it  was  bis  wilL 

In  Warneford  r.  Warneford  ""^  which,  after  alongf 
interval  seems  to  have  been  the  next  case  in  which 
this  question  came  to  be  considered,  it  is  said  to  have 
been  held  by  Lord  Raymond,  on  an  issue  out  of 
chancery  oidevisavit  vel  non,  that  sealing  a  will  was 
a  signing  within  the  statute  of  frauds.  We  are  to 
observe,  that  in  Lemayne  v.  Stanley,  the  opinion  of 
the  judges  must  be  regarded  as  spoken  obiter,  the 
case  being  decided  on  the  ground  of  the  sufficiency 
of  the  insertion  of  the  name  in  a  will,  written  by  the 
testator  ;  and  the  point  in  Strange,  as  stated  only  in 
a  short  note,  was  agitated  at  nisi  prius  only.  But 
this  doctrine  was  ill  received  in  the  subsequent  case 
of  Smith  T.  Evans*,  wherein  Lord  Chief  Baron 
Parker,  Baron  Clive,  and  Baron  Smith,  (in  the  ab- 
sence of  Baron  Legg)  are  stated  to  have  said,  that 
the  opinion  of  the  three  judges  in  Lemayne  v,  Stanley 
was  very  strange ;  for  that  if  it  were  so,  it  would 
be  very  easy  for  one  person  to  forge  another  man's 
will,  by  only  forging  the  names  of  any  two  persons 
dead,  for  he  would  have  no  occasion  to  forge  the  tes^ 
tator's  hand. 

And  the  same  judges  declared,  that  if  the  same 
thing  should  come  into  question  again^  they  would 
not  hold  that  sealing  a  will  only,  was  a  sufficient 
signing  within  the  statute.  The  Chief  Baron  seems 
to  have  been  less  resolved  on  the  same  question,  in 
the  opinion  delivered  by  htm  in  Ellis  v.  Smith',  in 
which  he  thus  expressed  himself :  "  As  to  the  pomt, 

*  2  Strange,  764.  •  1  Wils.  313. 

'  Reported  i^  1  Vez.  jan.  11. 
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whether  sealuig  be  signing ;  I  own  I  think  it  is  not  f 
for  the  character  and  hand- writing  are  necessary,  and 
were  designed  to  prevent  or  detect  frauds  and  impo- 
sitions. But,  however^  said  his  Lordship^  as  in  some 
cases  it  has  been  thrown  out  ohiteVy  and  in  one  caso 
decreed^  that  it  is  equal  to  signing^  I  shall  submit  my 
opinion."  But  Willes  C.  J.  said  decidedly  in  tho^ 
same  case,  that  he  did  not  thii[ik  sealing  was  to  be 
considered  as  signing  ;  and  he  added,  that  he  declared 
so  then,  because,  if  that  question  ever  came  before 
him,  he  should  not  think  himself  precluded  from 
weighing  it  thoroughly,  and  decreeing,  that  it  was  not 
signing,  notwithstanding  the  obiter  dicta,  which  in 
many  cases  were  nunquam  dicta,  but  barely  the  words 
of  the  reporters ;  for,  upon  examination,  he  found 
that  many  of  the  sayings  ascribed  to  that  great  man. 
Lord  Chief  Justice  Holt,  were  never  said  by  him  (4). 

The  opinion  of  Sir  John  Strange,  Master  of  the 
Rolls,  was  on  this  point  agreeable  to  that  declared 
by  the  Chief  Justice.  He  observed,  that  he  was  not 
convinced  that  sealing  was  signing ;  for  sealing  iden- 
tified nothing ;  it  carried  no  character ;  and  most  seals 
were  affixed-  by  the  stationers,  who  prepared  the  pa- 
per. Lord  Hardwicke  did  not,  according  to  the  i*e- 
port,  speak,  in  this  case,  as  to  the  question  of  seaUng; 
but  in  a  case  which  had  been  determined  by  him  two 
years  before',  his  Lordship  had  expressed  himself  in 
stronger  language  to  the  same  eifect  with  the  Lord 

'  GraysoD  v.  Atkinson^  2  Vez.  459. 


(4)  S^p  Show.  69.  Tjca  v,  Libb^  where  Lord  Holt  is  said  to  haY« 
held  scaling  to  be  a  signing. 
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Chief  Justice  Willes  and  Sir  J.  Strange :  he  then  de- 
dared^  that  the  statute^  by  requiring  the  will  to  be 
signed^  undoubtedly  meant  some  evidence  to  arise 
from  the  hand-writing;  then  how  could  it  be  said, 
that  putting  a  seal  to  it^  would  be  a  sufficient  sign- 
ing? for  any  one  may  put  a  seal;  no  particular 
evidence  arises  from  a  seal;  common  seals  are 
alike;  no  certainty  or  guard  therefore  arises  from 
thence/' 

^^^  Till  a  late  case  it  was  a  considerable  doubt  with 
whmth  ^^^  profession,  whether,  if  a  testator  or  witness, 
Mrtyisun-  couM  not  Write  his  name,  he  might  satisfy  the  statute 
^rite,i§a  by  making  his  mark.  In  Lemayne  v.  Stanley,  as  it 
signinff  or  ig  reported  in  Freeman  \  it  is  said  that  the  court  were 
»!•  of  opinion,  that  it  was  not  necessary  for  the  testator 

to  write  his  name,  for  some  cannot  write,  and  then 
their  mark  is  a  sufficient  signing.  But  this  opi- 
nion, though  entitled  to  great  deference,  as  being 
stated  to  have  been  that .  of  the  court  and  not  of 
a  single  judge,  yet  as  being  uncalled  for  by  the 
facts  of  the  case,  must  be  regarded  as  extra-judi- 
cial. Hudson*s  case',  which  was  determined  about 
a  year  after  Lemayne  and  Stanley,  where  two  wit- 
nesses swore  that  J.  S.  the  testator  did  not  pub- 
fish  the  writing  as  his  will,  but  that  A.  B.  guided  his 
hand,  and  J.  S.  made  his  mark,  but  said  nothing,  is 
too  mixed  a  case  to  be  admitted  as  an  authority  to 
this  point. 

The  observations  made  by  Sir  John  Strange  in  the 
above  cited  case  of  Ellis  v.  Smith,  on  the  question  as 
to  sealing,  do  certainly  seem  as  strongly  to  apply  to 

^Freem.  Rep.  538.  and  see  17th  Vez.  jun.  459. 
1  'Skin.  79. 
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a  testator's  mark^  for  it  identifies  nothing :  it  carries 
no  character.     Bat  in  the  late  case'  of  Harrison  v. 

m 

Harrison  ^  it  vfBB  decided  by  Lord  Eldon^  that  the  at- 
testation of  a  devise  by  a  mark^  was  good  within  the 
statute ;  and  as. the  statute  requires  the  attestators  to 
mbscribej  and  tlfe  testator  to  sign,  it  may  be  thought 
that  die  princifrfe  of  this  determination  is  applicable 
a  fortiori  to  the  signature  of  the  testator  himself^ 
since  the  word  ^subscribe'  seems  much  more  forcibly 
to  point  to  the  actual  hand-writings  than  ^sign/ 
which^  without  any  strain  upon  its  grammatical  sense, 
though,  perhaps,  not  without  some  sacrifice  of  its  po- 
pular and  usual  acceptation,  might  be  deemed  to  be 
satisfied  by  any  symbol  of  the  testator's  consent  and 
ratification  (5). 

In  the  above-mentioned  case  of  Harrison  v.  Harri* 
son^  the  question  was  made  upon  a  bill  by  devisees  i 

against  the  heir,  whether  the  will  was  duly  executed 
to  pass  real  estate  according  to  the  statute  of  frauds^ 
one  only  of  the  witnesses  having  subscribed  his  name, 
the  two  other  having  attested  by  setting  their  marks 
respectively.  Lord  Chancellor  Eldon  observed,  tliat 
upon  inquiry  from  Mr.  Serjeant  Hill,  he  had  found, 
that  there  was  a  special  case  reserved  in  the  Court 
of  Common  Pleas,  upon  the  question,  whether  a  will 
devising  real  estate  was  well  executed,  one  of  the 
witnesses  being  a  marksman ;  and  it  was  held  clearly 

*  8  Vez.jun.  185. 


(5)  The  counsel  for  the  plftiotiff  is  stated  to  have  adverted  to  the 
difierence  of  expression  in  the  statute,  with  reference  to  the  wit- 
nesses and  the  devisor;  and  to  have  remarked  the  difficult/  of 
msking  the  proof,  in  case  of  the  witnesses  being  dead, 
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sufficient.  It  was  a  case  of  Gurney  v.  Corbet,  in 
1710^in  a  note-book,  which  was  the  property  of  Mr. 
Justice  Burnet.  His  Lordship  said,  he  thought  there 
might  have  been  a  great  deal  of  argument  upon  it 
originally.  But  upon  this  authority  the  plaintiff 
must  take  a  decree.  In  a  few  months  afterwards  the 
same  point  was  determined  by  Sir  William  Grant, 
Master  of  the  Rolls,  in  Addy  v.  Grix  ^  agreeably  to 
the  decision  of  the  Chancellor  in  Harrison  v.  Harri- 
son, and  it  therefore  seems  now  to  be  at  rest  (6). 


It  u  suffi-        It  seems  to  be  fairly  inferrible  from  the  decision  in 

c'ioDt  it'rhe 

i^itiKsses    Lemavne  i?.  Stanley,  that  the  court  were  of  opinion, 

attest  upon       '         '^  "^  ^ 

xhtachmw-  that  it  was  not  necessary  that  the  witnesses  should 

ledgKient  by 

tiie  testa,    attest  the  very  act  of  signing,  but  that  an  acknow- 

si)Kiiatiire,   Icdgmcut  by  the  testator,  that  the  act  of  signing  was 

rrchr^bim  doue  by  him,  was  sufficient  for  them  to  attest ;  for 

v^r^'^      since  not  the  sealing,  but  the  writing  over  the  will, 

with  the  testator's  name  in  it,  was  the  ground  of  the 

decision,  the  witnesses  must  have  seen  this  done,  if 

it  was  judged  insufficient  for  them  to  attest  upon  the 

acknowledgment  of  the  testatdr ;  but  this  was  not  so 

found  by  the  jury,  or  it  would  have  put  an  end  to  all 

controversy  upon  the  case ;  and  if  the  witnesses  did 

'  8  Tez.  jun.  504. 


(6)  According  to  the  report  of  the  case  of  Lemayne  v.  Stanley, 
in  Freeman,  the  court  were  of  opinion,  that  if  the  testator  had  his 
name  on  a  stamp,  it  would  be  enough  if  he  impressed  his  name 
instead  of  writing  it.  And  in  Strange  v.  Barnard,  2  Bro.  C.  C.  585. 
it  was  held,  that  stamping  was  equivalent  to  sealing.  Bj  the  civil 
law,  if  a  testator  could  not  write,  he  was  not  admitted  to  make  his 
mark,  but  an  eighth  subscribing  witness  (seven  being  the  ordinary 
legal  number)  was  called  in  to  subscribe  ia  the  place  of  the  testator* 
C.  6«  1^3«  1*      « 
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not  attest  the  writitig  of  the  whole  will  by  the  testa- 
tor, their  attestation  could  only  go  to  his  acknow- 
ledgment of  his  signature.  This  point,  however, 
seemed  to  exist  in  some  doubt  during  a  long  time 
after  the  statute  was  passed.  In  Dormer  v.  Thui> 
land  ",  where  the  will  was  not  signed  by  the  testator 
in  the  presence  of  the  witnesses,  but  he  acknow- 
ledged it  to  be  his  hand,  and  declared  it  to  be  his  will 
in  their  presence.  Lord  Chancellor  King  inclined  to 
think  that  the  will  was  good^  but  ordered  the  point  ^ 
to  be  reserved,  and  made  a  case  for  further  consi- 
deration (7).      ^ 

However,  in  a  case",  which  came  before  the 
Master  of  the  Rolls  (Sir  J.  Jekyll)  a  few  years 
afterwards,  the  will  was  held  good,  though  the  wit- 
nesses did  not  see  the  testator  sign  it,  but  he 
owned  it  before  them  to  be  his  hand.  And  the  re- 
porter adds,  that  on  his  mentioning  this  opinion  of 
the  Master  of  the  Rolls  to  Mr.  Justice  Portescue 
Aland,  he  said  it  was  the  common  practice;  that 
he  had  twice  or  thrice  ruled  it  so  upon  evidence  on 
the  circuit ;  and  that  it  was  sufficient  if  one  of  the 
three  subscribing  witnesses  swore  that  the  testator 
acknowledged  the  signing  to  be  his  own  hand-writ- 
ing. 

Sir  Joseph  Jekyll  had  delivered  a  similar  opinion, 
a  little  before,  in  a  case  of  Smith  v.  Codron,  cited  by 

■  2  P.  Wms.  506.        "  Stonehonse  ©.  EvelyD,  3  P.  Wms.  252. 


(7}  But  the  judges  of  B.  R.  on  argument  held  the  will  void,  ag 
a  charge,  for  want  of  being  sealed  according  to  ihe  direction  of 
the  power. 

i2 
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Lord  Hardwicke^  in  Grayson  v.  Atkinson ''.  In  that 
case  A.  had  signed  and  published  a  will  in  the  presence  of 
two  persons  who  had  attested  it  in  his  presence  ;  then 
a  third  person  was  called  in,  and  the  testator,  shewing 
him  his  nanie^  told  him  that  that  was  his  hand,  and 
bid  him  witness  it,  which  he  did,  and  subscribed  his 
name  in  the  testator's  presence;  and  the  testator^ 
two  hours  after,  told  him  that  the  paper  he  had  sub- 
scribed was  his  will.  His  Honour  held  this  to  be  a 
good  execution. 

But  in  the  instructive  case  of  Gra^^on  r.  Atkinson, 
above  referred  to,  this  point  came  fully  under  the 
consideration  of  Lord  Hardwicke.  The  bill  was  to 
establish  a  will  against  an  heir  at  law,  who,  by  his 
answer  raised  the  doubt,  whether,  as  all  the  witnesses 
did  not  see  the  testator  sign,  though  he  saw  them  ali 
•ign^  this  was  a  good  attestation  within  the  statute. 
The  Chancellor^  adverting  to  the  argument  of  the 
counsel  for  the  defendant,  in  which  they  had  in- 
fisted  that  the  word  '  attested*  superadded  to  *  sub- 
Bcribedy*  imported  that  the  attestators  should  witness 
the  very  act  of  signing,  and  that  the  testator's  acknow- 
ledging that  act  to  have  been  done  by  him,  and  that  it 
was  his  hand-writing,  was  not  sufficient  to  enable  them 
to  attest^  but  that  it  should  be  an  attestation  of  the 
thing  itself,  and  not  of  the  acknowledgment,  observed 
'^  that  certainly  there  must  be  an  attestation  of  the 
thing  in  some  sense,  but  the  question  was,  whether^ 
if  they  attest  on  the  acknowledgment  of  the  testator 
that  thai;  was  his  hand- writing,  that  was  not  an  at- 
testation of  the  act,  and  whether  it  was  not  to  be 
construed  agreeably  to  the  rules  of  law  and  evidence^ 

*  S  Ve«.  455. 
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according  to  which  all  other  attestation  and  signing 
might  be  proved.  At  the  time  of  making  that  act  of 
parliament^  and  ever  since^  if  a  bond  or  deed  ytm 
executed  and  signed^  and  afterwards  the  witnesses 
were  called  in^  and  before  the  witnesses^  the  person 
making  it^  acknowledged  the  signature  to  be  his 
hand-writings  that  was  always  considered  as  an  evi- 
dence of  signing  by  the  person  executing^  and  was 
an  attestation  of  it  by  them. 

'^It  is  true/'  said  his  Lordships  '^  there  is  some 
difference  between  the  case  of  a  deed  and  a  wUl  in 
this  respect^  because  signing  is  not  necessary  to  a 
deeds  but  sealing  is  ;  and  I  do  not  know  that  it  was 
ever  held^  that  acknowledging  the  sealing  without 
witnesses  has  been  sufficient  (8).  But,  nevertheless^ 
that  is  the  rule  of  evidence  in  respect  to  signing.  If 
it  were  in  the  case  of  a  note^  or  declaration  of  trusty 
or  any  other  instrument  not  requiring  the  solemnities 
of  a  deeds  but  bare  signing^  if  that  instrument  be 
attested  by  witnesses^  proving  that  they  were  called 
in^  and  that  the  party  took  up  the  instruments  and 
said^  that  was  his  hands  such  would  be  a  sufficient 
attestation  of  the  signing  by  him.  That  is  the  rule 
of  evidence.  Considerings  therefore,  the  words  of 
the  act  of  parliaments  it  seems,  that  if  the  testator 
having  signed  the  will,  did,  before  the  attestators, 
declare  and  acknowledge  he  had  so  done,  and  that  the 


(S)  But  if  the  hand-writing  to  a  deed  be  proved,  the  sealing 
and  delivery  may  be  presnoied :  if,  therefore,  the  signature  to  i| 
deed  be  acluiowiedged  to  an  attestator,  the  rest  seems  to  follow, 
3ee  Grellier  v.  Neale  and  others,  Peake,  Ni.  Pr.  Ca.  146.  See  also 
Parke  v.  Mears,  2  Bos.  et  PuU.  217. 
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signature  was  his  hand^  that  might  be  sufficient  to 
make  the  attestation  good.*' 

The  case  of  Ellis  v.  Smith  ^  came  on  in  1754, 
which  was  about  two  years  after  Grayson  v.  Atkinson, 
and  here  the  Lord  Chancellor  Ilardwicke  was  assisted 
by  Sir  John  Strange,  Master  of  the  Rolls,  Willes 
Chief  Jifstice  of  B.  R.  and  Parker  Chief  Baron.  The 
form  in  which  the  question  is  reported  to  have  been 
put,  was,  whether  a  testator's  declaration  before  three 
witnesses,  that  it  was  his  will,  ^as  equivalent  to  sign- 
ing it  before  them,  and  constituted  a  good  will  within 
the  5th  section.  The  determination  of  Grayson  v. 
Atkinson  by  Lord  Hardwicke,  was  in  this  case  men- 
tioned by  the  Master  of  the  Rolls,  as  an  authority 
full  to  the  point  upon  the  first  question;  and  his 
Honour  said,  that  to  determine  otherwise  at  that  time, 
would  introduce  confusion  and  uncertainty,  and  sap 
the  foundation  of  much  property  which  rested  on  for- 
mer decrees. 

The  cotrt  was  unanimous,  in  holding  such  acknow- 
ledgment by  a  testator  to  the  attestators  of  his  will, 
to  be  good  within  the  statute  ;  and  the  Chief  Justice 
declared,  that  his  opinion  was  virtually  supported  by 
those  cases  which  had  decided  the  attestation  and  sub* 
scription  of  the  witnesses  at  different  times ,  to  be 
good ;  for  then,  a  testator  is  presumed  to  write  his  name 
only  before  one,  and  to  acknowledge  it  to  be  his  hand 
to  the  remaining  two ;  and  why  should  not  his  ac- 
knowledgiiTent  to  the  three  be  equally  good  ?  The 
Chancellor  also  observed  that  those  cases  supported 
the  one  before  him  from  their  direct  similitude^  and 

*1  Vez,  jun»  11. 
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not  from  any  consequential  reasoning ;  for  he  ap« 
prehended  that  th^  determination  in  all  those  cases 
was  grounded  on  this^  that  a  declaration  by  the  tes- 
tator  was  good  ;  for  if  he  signed  three  times^  there 
were  three  executions^  and  none  could  be  good  with- 
in the  statute  (9). 

The  late  case  of  Addy  v.  Grix',  shews  it  to  be  the 
present  sense  of  the  courts^  that  this  point  is  settled. 
The  bill  was  filed  to  carry  into  execution  a  devise  of 
real  estate  in  trust  to  be  sold.  One  of  the  witnesses, 
by  his  depositions^  stated,  that  he  did  not  see  the  tes- 
tator execute^  but  that  the  testator  took  the  will  in 
his  hand^  and  said  the  will^  and  also  his  name^  were 
of  hisr  hand-writing.  The  Master  of  the  RoUs^  with- 
out difficulty,  admitted  the  sufficiency  of  the  attesta- 
tion. 

'  8  Vez.  jun.  504. 


(9)  The  reporter  has  added  a  note,  wherein  he  questions  the  pro- 
priety of  this  dictum  'of  Jjord  Hardwicke,  which  had  first  fallen 
from  the  Lord  Chief  Justice ;  obserring  that  it  was  hard  to  say  that 
such  declaration  or  acknowledgment  would  be  8u£Eicient  in  any  case 
where  actual  signing  would  not  do.  But  it  is  to  be  observed,  that 
the  acknowledgment  or  declaration  is  not  supposed  to  stand  in  the 
place  of,  or  be  equivalent  to  a  distinct  act  of  signing,  but  to  give 
effect  to  the  attestation  of  the  act  of  signing  already  done*  See 
the  case  of  Westbeech  v.  Kennedy,  1  Yesey  and  Beames,  302,  to 
which  case  a  note  is  added,  which,  it  may  be  as  well  tp  apprise  the 
reader,  contains  a  number  of  cases  not  connected  with  the  point  in 
question. 
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Section  Xll. 


Formaliti/  of  Publication. 

THE  acknowledgment  of  the  signing  to  the  three 
«Qbscribing  witnesses,  seems,  according  to  the  prin- 
ciples on  which  nlany  cases  have  been  decided^  to 
Comprise  the  efficacy  of  what  the  law  means  to  el- 
press  by  the  publication  of  the  will ;  the  manner  of 
effectuating  trhich^  was  often  a  judicial  question  be- 
fore the  statute  of  frauds.  The  term  itself,  publica- 
tion^  seems  never  to  have  borne  any  very  precise  or 
appropriate  meanings  or  to  have  indicated  any  cer^ 
tain  and  fixed  form.  After  the  statute  of  wills  had 
established  the  direct  testamentary  power^  accompa* 
nied  with  the  obligation  of  declaring  the  will  by  writ- 
ing,  these  parliamentary  wills  were  thought  to  require 
a  very  slight  degree  of  formal  publication  super- 
added to  the  solemnity  and  durability  of  writing  and 
the  cases  shew,  that,  before  the  statute  of  frauds^ 
very  little,  if  any,  verbal  formality  was  thought  ne- 
cessary to  accompany  the  written  declaration. 

Thus,  a  very  few  years  before  the  statute  of  Charles 
was  enacted,  it  was  resolved,  in  the  King's  Bench,  by 
the  whole  court,  on  a  trial  at  ,bar  in  an  issue  out  of 
Chancery,  1st,  that  if  a  man  draws  up  his  own 
will,  and  sends  it  to  counsel  to  be  advised  of  the  le- 
gality of  it,  this  is  no  will,  unless  it  had  a  publica- 
tion after  he  received  it  back  from  his  counsel :  but, 
8d,  that  if  after  the  will  came  from  the  counsel  with 
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alterations  made  by  him^  the  party  put  his  seal  to  it, 
or  subscribed  his  name^  or  wrote  upon  it^  '  this  is 
my  will/  though  there  were  no  witnesses  to  it,  yet 
this  was  a  good  publication,  because  by  any  of* those 
expressions,  the  testator  declared  his  intent  that  it 
should  be  his  will*.      In  Peate  v.  Ougley^  Sir  John 
Hollis  mentioned  a  case  determined  by  Lord  Shaftes- 
bury, before  the  29  Car.  2.  in  which,  though  the 
testator  wrote  his  will  with  his  own  hand,  and  also 
these  words  '  signed,   sealed  and  published  in  the 
presence  cf/  and  no  witnesses  had  subscribed  it,  it 
was  held  a  sufficient  publication.     And  in  the  princi- 
pal case,  because  these  words,  signed,  sealed  and 
published  in  the  presence  of,  were  written  at  the  top 
of  the  will  for  want  of  room  below,  in  the  testator's 
own  hand,  and  then  the  names  of  the  three  witnesses 
were  subscribed,  though  one  witness  (the  other  two 
witnesses  being  dead)  deposed,  that  himself  and  the 
other  two  witnesses  were  called  up  in  the  night,  and 
sent  for  to  the  testator's  bed-chamber,  who  produced 
a  paper  folded  up,  and  desired  him  and  the  others  to 
set  their  hands  as  witnesses  to  it,  which  they  all  three 
did  in  his  presence,  but  without  seeing  any  of  the 
writing,  or  being  told  by  the  testator  it  was  his  will, 
or  what  it  was,  but  thai  he  believed  it  to  be  the  same 
paper,  because  his  name  was  there,  and  the  names 
of  the  other  witnesses,   and  he  never  witnessed  any 
other  paper  for  the  testator ;  this  was  held  to  be  a 
sufficient  publication  of  the  will,  after  the  statute  of 
29  Car.  2.     In  Uoss  tf.  Ewer*  Lord  Hardwicke  men- 
tioned a  case  of  a  Mr.  Windham  in  the  court  of  K.  B. 

*  BarUett  o.  Ransdea,  ,et  al.  Trin.  16  Car.  3.  B.R.  Yin.  Abr. 
tit.  Dev.  (N.  2.)  pi.  16. 

*  Vin.  Abr.  tit.  Der.  (N.  7.)  pi.  12. 
'  Atk.  161. 
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which  was  a  trial  at  bar^  upon  the  will  of  his  uncle, 
wherein  the  only  question  was  whether  the  testator 
published  it ;  there  was  no  doubt  of  his  having  exe- 
.  cuted  it  in  the  presence  of  three  witnesses^  or  of  their 
having  attested  it  in  his  presence ;  which  shewed,  his 
Lordship  said,  that  publication  is,  in  the  eye  of  the 
law,  an  essential  part  of  the  execution  of  a  will,  and 
not  a  mere  matter  of  form. 

The  point  therefore  seems  subject  to  «ome  doubt, 
whether  publication  is  to  be  considered  as  a  mere 
vague  term,  expressing  generally  the  act  of  authen- 
ticating and  announcing  the  veritable  will  of  a  testa- 
tor, but  depending  as  to  the  mode  by  which  it  is  to 
be  effectuated  on  the  particular  ceremonies  and  so- 
lemnities prescribed  by  the  legislature,  or  as  implying' 
a  specific  obligation  upon  the  testator  beyond  the  exe- 
cution and  attestation  of  the  will  according  to  the  sta- 
tute of  frauds.     If  any  positive  declaration  by  the 
testator  that  it  is  his  will,   be  necessary  to  constitute 
a  sufficient  publication  since  the  statute,  it  does  not 
seem  that  the  mere  acknowledgment  of  the  signing 
can  operate  as  an  equivalent ;  for  the  acknowledgment 
of  the  signing,  unless  the  testator  at  the  same  time 
acknowledge   his   will,   cannot  be    more   extensive 
in  effect  than  the  act  of  signing  in  the  presence  of 
the  witnesses.     Upon  the  whole,  however,  we  are  to 
consider  that,  great  as  is  the  weight  of  Lord  Hard- 
wicke's  opinion,  it  was  delivered  on  this  point  in  Ross 
V.  Ewer,  gratuitously  and  extrajudicially ;  whereas 
the  cases  of  Peate  v.  Ougley,  Trimmer  v.   Jack- 
son, Stonehouse  v.  Evelyn,  and  others,  which  have 
"been  cited  for  the  contrary  doctrine,  are  direct  au* 
thorities. 


C    123    ) 


Section  XIII. 

Wills  interrupted  and  resumed. 

IT  is  established  by  the  agreement  of  all  the  cases^  tiw^t 
that  a  testator  may  make  his  will  at  different  times^  ^^p^. 

•^  ceeded  in 

if  the  subsequent  writing  takes  up  and  continues  the  ^}  ^iffere^ 
former :  and  it  matters  not  by  how  long  intervals  often  »u»- 

,  pcnded 

these  acts  are  separated  ;  they  will  compose  one  en-  and  resom- 

,         ,  cd,  will 

tire'  instrument^  if  the  first  purpose  appears  to  have  need  only 

one  execo* 

proceeded  to  its  accomplishment,  though  with  many  tion. 
pauses  and  resumptions.     Thus%  where  an  illiterate 
person  made  and  signed  his  will^  in  which  there  was 
a  devise  of  lands,  and  at  a  subsequent  period  added 
more  to  it  on  the  same  sheet  of  paper,  and  declared 
that  he  did  not  thereby  mean  to  disannul  any  part  of 
his  former  devise  and  disposition,  and  signed  it^  and 
then  took  the  sheet  of  paper  in  his  hand,  and  de- 
clared it  to  be  his  last  will  and  testament  in  the  pre- 
sence of  three  witnesses,  and  desired  the  witnesses  to 
attest  it,  which  they  did  in  his  presence,  this  was  held 
to  be  one  entire  will,  though  made  at  different  times^ 
and  to  be  attested  agreeably  to  the  statute  of  frauds ; 
or,  in  other  words,  the  additional  writing  was  held 
to  be  part  of  one  entire  will,  and  not  a  codicil,  and 
the  execution  and  attestation  to  be  an  original  publi- 
cation, and  not  a  re-publication. 

But  where  the  will  was  written  on  different  pieces 

^  Carleton  v.  Griffin,  1  Barr.  549.     Carth.  37.  arguendo,  and, 
as  it  seems,  agreed  to  by  Dolbcn,  J. 
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Of  the  ex-   of  paper,  it  was  holden^  that  the  witnesses  ought  to 

ecution  of 

a  will  see  aZZ  the  pieces  of  paper,  or  the  will  was  not  pro- 
differefd  perfy  attested.  Thus,  in  ejectment*,  where  the  spe- 
JI^T'  ^'  cial  verdict  set  forth,  that  J.  D.  made  his  will  in  1670, 
with  two  'witnesses  who  subscribed  their  names  in  hid 
presence  ;  and  in  1679,  made  a  codicil,  and  thereby 
confirmed  his  will  in  what  was  not  altered,  and 
inserted  some  new  bequests,  and  there  were 
two  witnesses  to  it,  one  of  whom  liad  witnessed 
the 'will,  and  the  other  was  a  new  one,  the  only 
point  was  whether  these  made  together  three 
witnesses  to  the  will,  to  satisfy  the  statute  of  frauds ; 
but  the  court  decided  against  the  devise,  because 
the  third .  witness  was  not  a  witness  to  the 
first  will.  There  was  no  entire  instrument  attested 
by  three  witnesses  (1).     And  if  the  additional  writing 

*  2  Mod.  263. 


(1)  The  reader  should  compare  this  case  of  Lea  v.  Libb^  with 
Bond  r.  Seawell,  3  Burr.  1773.  Blackst.  407.  422,  454.  in  which 
latter  case  it  was  proved,  that  C.  made  his  will,  consisting  of  two 
sheets  of  paper,  all  of  his  own  hand- writing,  and  signed  his  name  at 
the  bottom  of  each  page  ;  and  t)iat  he  also  made  a  codicil  of  his  own 
hand-writing  upon  one  single  sheet,  and  then  called  in  11.  and  shew- 
ed him  both  the  sheets  of  his  will,  and  hb  signature  to  erery  page 
thereof,  and  told  him  that  that  was  his  will,  and  then  he  shewed  H. 
the  codicil,  and  desired  him  to  attest  both  the  will  and  codicil : 
which  he  did  in  the  presence  of  the  testator,  and  then  went  out  of 
the  room.  V.  and  L.  came  in  immediately  afterwards,  and  the 
testator  shewed  them  the  codicil,  and  the  kut  sheet  of  his  willy  and 
sealed  both  before  them.  C.  then  took  each  of  them  up  seyerallj,  as 
his  act  and  deed  for  the  purposes  therein  mentioned.  Then  the  wit- 
nesses attested  the  same  in  the  testator's  presence,  but  never  saw 
the  first  sheet  of  the  will ;  nor  ZDtis  that  sheet  produced  to  them  y 
nor  was  the  same  nor  any  other  pamper  ttpon  the  table  y  both  the  sheets 
of  the  will  were  found  vrith  the  codicil  in  the  testator's  bureau^ 
after  his  death ;  all  wrapped  up  in  one  piece  of  paper;  but  the  two 


Sect.  13.     Wills  interrupted  and  resumed. 

were  not  a  resumption  and  continuation  of  the  former, 
font  a  distinct  act  and  disposition  by  way  of  codicil,  it 
might  operate  as  a  republication  of  the  will  as  to  lands, 
if  both  the  will  and  codicil  wer^  attested,  respectively, 
according  to  the  statute ;  but  if  the  will  were  not  so 
executed  and  attested,   the  codicil  would  not  help  the 


1^5 


sheets  of  the  will  were  not  pinned  together  :  and  the  question  upon 
these  facts  was  whether  this  will  was  duly  executed  according  to  the 
statute  of  frauds  ? 

After  three  several  arguments  before  the  court  of  King's  Benchy 
and  one  argument  before  all  the  judges  in  the  Exchequer  Chamber, 
Lord  Mansfield  delivered  the  judgment.  His  Lordship  said,  that 
the  question  made  at  the  trial,  and  submitted  by  the  case,  as  it 
stood,  turned  upon  the  solemnity  of  the  execution,  and  they  were 
of  opinion,  that  the  due  execution  of  this  will,  could  not  be  come 
at,  in  the  method  wherein  the  matter  was  then  put ;  that  if  this 
were  considered  as  a  special  verdict,  they  thought  it  xcas  defective' 
ly  found  as  to  the  point  of  the  legal  execution  of  the  wilL  But  that 
every  presumption  ought  to  "be  made  by  a  jury  in  favour  of  such 
a  will,  when  there  was  no  doubt  of  the  testator's  intention,  and 
that  they  all  thought  the  circumstances  sufficient  to  presume^  that 
the  first  sheet  was  in  the  room ;  and  that  the  jury  ought  to  have 
been  so  directed ;  but  upon  a  special  verdict,  nothing  could  bp  pre- 
sumed ;  therefore,  they  were  all  of  opinion,  that  it  ought  to  be 
tried  over  again ;  and  if  the  jury  should  be  of  opinion,  that  it 
was  then  in  the  room^  they  ought  to  find  for  the  will  generally, 
and  they  ought  to  presume  from  the  circumstances  proved  that  it 
was  then  in  the  room. 

The  case  of  Lea  v.  Libb  was  also  on  a  special  verdict,  and, 
therefore,  no  facts  could  be  presumed  ;  but  it  does  not  seem 
that  the  case  afforded  the  same  ground  of  presumption,  as  that  of 
Bond  V*  Seawell,  in  which  last  case  there  were  three  mtnessesy  if 
any,  to  the  zBhok  will,  for  the  question  was  not  as  to  the  comple- 
ment of  witnesses,  but  whether  the  whole  will,  (the  first  sheet  not 
having  been  seen  by  them,)  was  covered  by  the  attestation  i  where^* 
as^  in  Lea  v.  libb^  it  was  necessary  to  make  the  will  and  codicil 
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defect,  althoagh  it  had  the  reqaisites  of  the  statute^ 
for  what  was  bad  in  its  creation,  cauld  not  be  made 
g^ood  by  any  thing  ex  post  facto,  and  the  operation  of  a 
codicil^  where  it  is  a  republication^  is  only  to  set  up 
the  will  in  its  original  state  and  efficacy,  making  it^ 
as  far  as  it  is  efficient  in  itself  by  the  solemnities  of 
its  execution  and  legal  compass  of  expression,  reach 
to  the  date  of  the  codicil^  and  embrace  intermediate 
acquisitions. 

Thus  a  testator  "^  devised  his  lands  to  trustees  and 
their  heirs^  in  trust  for  maintaining  and  providing 
for  the  poor  scholars  of  a  college  in  Cambridge^  and 
tor  other,  charities^  and  the  will  was  written  with  his 
oyvn  hand^  but  had  no  witnesses^  and  afterwards  he 
made  a  codicil^  which  was  duly  executed  and  subcrib- 
ed  by  four  witnesses^  wherein  he  recited  and  took 
notice  of  the  will.  And  one  of  the  questions  in  the 
case  was^  whether  the  codicil  was  a  good  publication 
of  the  will  within  the  statute  of  frauds  ?  It  was  con- 
tended on  "^behalf  of  the  devisees^  that  the  codicil^ 
taking  notice  of  the  will^  and  being  duly  executed^ 
made  the  will  valid  in  the  same  manner  as  if  it  had 
been  affixed  to  the  will  at  the  execution  thereof,  for 
the  law  would  construe  it  as  a  part  of  the  will,  and 
its  being  laid  in  a  different  place  signified  nothing. 

*  Attorney  General  v.  Barnes,  2  Vem.  507.  Prec.  in  Ch.  270. 


one  instrument,  before  the  attestation  conld  be  held  sufficient,  for 
to  neither,  and  to  no  part  of  either,  were  there  three  witnesses  ; 
and  if  thejr  were  distind  instruments,  it  seems,  according  to  the 

w 

authorities,  that  each  ought  to  hare  been  attested  bjr  three  witness- 
es, to  have  been  Talid  within  the  statute. 
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Bat  it  was  held^  that  the  will  was  void,  for  though 
there  were  three  subscribing  witnesses  to  the  codicil, 
yet  that  would  not  support  the  voilL 

4 

This  difference  between  the  relation  which  a  codi-  Of  the 

differeoce 

cil  beara  to  a  will,  once  completed  according  to  the  between  a 
then  existing  intention,  and  that  which  subsists  be-  continaa- 

.  -  -  .  ^  tion  of  a 

tween  the  interrupted  stages  of  one  entire  testamen-  wiii  form* 
tary  act,  is  not  difficult  to  understand  as  a  proposi-  ^i  a  re^°' 
tion,  though  very  difficult  to  explain  by  example,  or  Son/^' 
apply  in  practice.     Upon,  this  distinction,  however, 
will,  it  seems,  depend  the  question,  whether  or  not, 
the  first  act  of  testamentary  disposition  will  require 
to  be   executed  and  attested  according  to  the  sta- 
tute. 

But  whether  the  subsequent  writing  be  considered 
as  a  republication  by  way  of  codicil^  or  as  the  con- 
clusion of  something  already  begun,  as  in  the  case 
just  mentioned  of  Carleton  v.  Griffin,  it  appears  quite 
clear,  upon  the  principles  of  Habergham  v.  Vincent, 
already  discussed,  and  the  doctrines  of  other  cases, 
that  such  subsequent  writing  to  be  effectual  to  pass 
land,  must  be  executed  and  attested  as  the  statute  di- 
rects^ in  the  case  of  devises  of  lands. 


It  vms  early  decided  that  a  will  of  lands  was  ^ood  Th&«  the 
where  the  three  witnesses  subscribed  their  names,  at  uon  of  the 

witnesses 

several  times,  without  being  present  at  once  toge-  need  not  ' 
ther^.     And  though  the  witnesses  must  subscribe  the  thatth^ 
will  in  the  presence  of  the  testator,  it  is  not  neces-  the  testa- 
sary  that  in  such  subscription  notice  should  be  taken  a^ce.^ 
of  ihefact  of  Us  having  been  done  in  the  presence  of 

'  Fr«ein.  486.  Anon.    %  Cha.  Cft»  109.  Anon. 
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the  testator^  for  this  is  not  in  terms  required  by  the 
statute ;  and  whether  it  be  so  expresssed  or  not^  it 
must  be  proved  to  have  been  so  done,  to  the  jury. 
The  question  on  a  case  reserved  •  on  the  trial  of 
an  ejectment  brought  by  the  heir,  for  the  opinion 
of  the  court,  was,  whether  it  should  be  left  to  a 
jury  to  determine,  whether  the  witnesses  to  a  will 
(being  all  dead)  did  or  did  not  set  their  names  in  the 
presence  of  the  testator,  and  this  merely  upon  circum- 
stances, without  any  positive  proof ;  and  the  court 
,  thou^t  that  it  was  a  matter  fit  to  be  left  to  a  jury  : 
for  they  said,  the  witnesses,  by  the  statute  of  frauds, 
ought  to  set  their  names  in  the  presence  of  the  tes- 
tator, but  it  was  not  required  by  the  statute,  that  this 
should  be  taken  notice  t)f  in  the  subscription  to  the 
will ;  and  whether  inserted  or  not,  it  must  be  proved  ; 
and  if  inserted,  it  does  not  conclude,  but  may  be 
proved  contra,  and  the  verdict  may  find  contfa. 
Then  if  not  conclusive  when  inserted,  the  omission 
would  not  conclude  on  the  negative  side,  and  there- 
fore, it  must  be  proved  by  the  best  proof  the  nature 
of  the  thing  was  capable  of.  And  they  further  said, 
that  in  case  the  witnesses  were  all  dead,  there  could 
not  be  any  express  proof,  since  at  the  execution  of 
wills,  oftentimes  none  are  present  but  the  devisor  and 
witnesses.  The  proof  must,  therefore,  as  in  other 
cages,  be  circumstantial ;  and  there  were  sufficient 
circumdtances  in  the  case,  1st,  three  witnesses  had 
set  their  names,  and  it  must  be  intended  they  did 
it  regularly;  Sdly,  one  witness  was  an  attorney 
of  good  character,  and  might  be  presumed  to  un- 
derstand v^faat  ought  to  be  done.  And  the  ques- 
tion being  on  a  matter  of  fact,  it  ought  to  be  left  to  the 

*  fiaads  V,  James;  Com.  Rep.  531.  et  seq: 
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jury,  Uke  the  question  whether  livery  was  given  on- 
a  feoffment,  where  no  livery  was  indorsed  ;  and  whe- 
ther a  deed  was  executed,  where  the  counterpart  on- 
ly was  produced. 

To  the  same  effect  was  the  case  of  Croft  v.  Paulet', 
where  the  words  of  the  attestation  were  ^'  signed, 
sealed,  puhlisbed,  and  declared,  as  and  for  his  last 
will,  in  the  presence  of  us,  A.  B.  and  C."  And  it 
being  objected,  that  the  hands  of  the  witnesses  could 
only  stand  as  to  the  facts  they  had  subscribed  to,  and 
signing  in  the  presence  of  the  testator  was  not  one  ; 
the  court,  on  the  authority  of  the  case  of  Hands  v. 
James,  above  cited,  said  it  was  evidence  to  be  left  to 
a  jury,  with  all  the  circumstances  ;  and  a  verdict  was 
given  for  the  will. 

The  same  point  was  decided  in  the  same  way  a  few 
years  before,  by  Lord  Chief  Justice  Willes,  and  the 
rest  of  the  Court  of  Common  Pleas,  in  the  case, 
of  Brice  v.  Smith  (3),  where  also  the  witnesses  were 
all  dead. 

'  dStrarige,  1109. 


(3)  Willes's  Rep.  1.  Com.  Rep.  539.  S.  C.  Bat  the  report  in 
Comyns  seems  to  be  a  Uttle  inaccurate.  In  saying,  that  nothing  but 
the  names  of  the  witnesses  were  subscribed  ;  the  attestation  being 
expressed  in  the  same  words  as  in  the  aboTe«>mentioDed-.case  of 
Croft  V.  Paulet,  ^^  signed,  sealed,  published  and  declared,  by  the 
said  testator,  to  be  his  last  will  and  testament,  in  the  presence  of 
us^  &c."  See  the  note  of  the  editor.  Willes  4.  (b.) 


t 
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Sectiom  XIV. 
Qfudyieatum  of  Witnesses. 

IN  Hudson's  case^  reported  in  Skinner  \  it  was 
proved  that  the  witnesses  had  been  dealt  with ;  upon 
which  it  was  urged  by  the  counsel^  that  if  the  wit* 
nesses  were  not  to  be  believed,  then  there  would  not 
be  three  witnesses  to  the  will,  and  so  no  will  within 
the  statute  ;  to  which  Chief  Justice  Pemberton  an- 
swered, that  if  there  were  three  witnesses  to  a  will, 
whereof  one  was  a  thief,  or  person  not  credible,  yet 
the  words  of  the  statute  being  satisfied,  and  he  hav- 
ing collateral  proof  to  fortify  the  will,  he  would  di- 
rect the  jury  to  find  it  a  good  will.     By  which  it 
should  seem,  we  ought  to  understand  his  Lordship  to 
mean,  that  if  there  was  nothing  at  the  time  of  the 
attestation  to  impeach  the  competency  of  the  witness- 
es, they  must  be  regarded  as  credible  witnesses  at 
that  time,  within  the  proper  interpretation  of  the  word 
credible,  as  used  by  the  statute.    But  if  a  witness  be 
convicted  of  felony,  and  so  rendered  infttmous,  at  the 
time  of  his  subscribing  the  will,  it  seems  not  to  have 
been  doubted,  but  that  the  wfll  was  invalid^  for  defect 
of  a  sufficient  attestation. 
7^*  •^      Crimes  which  stigmatize  a  man  with  infamy,  when 
qualify,      convicted  thereof,  such  as  treason,  felony,  conspi- 
racy at  the  suit  of  the  crown,  pequry,  forgery,  bar- 
ratry, attaint  of  Sedse  verdict,  and  which  disqualify 
him  for  giving  evidence  upon  a  trial  in  a  court  of 
justice,  disqualify  him  also  for  becoming  a  rabscrib- 

» 
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ing  witness  to  a  wilP.     It  seems,  indeed,  to  have  ?"*S»?* 

^  '  famy  of  the 

been  formerly  a  notion^  that  every  offence  for  which  <#«^>  u><t 
a  man  had  been  caused  or  even  sentenced  to  be  set  v^^AAmetd^ 

.  .  which  di»- 

m  the  pillory,  on  account  of  the  infamy  of  the  pu-  qnaUfies. 
nishment,  rendered  him  incapable  of  giving  testi- 
mon3'  ^ ;  but  more  modern  cases  have  established, 
that  the  infamy  of  the  crime  only,  and  not  the  infa-* 
my  of  the  'pumshment,  is  the  ground  of  disquaIiii-> 
cation  ;  and  according  to  the  present  doctrine,  per-* 
sons  who  have  suffered  an  infamous  punishment,  un^ 
less  the  offence  for  which  it  was  inflicted  on  them, 
was  of  the  species  <^  crimen  falsi,  or  other  crime 
of  an  infamous  nature,  are  not  disabled  from  giving 
their  testimony  in  a  court  of  justice,  however  much 
their  credit  with  the  jury  may  be  affected  by  such  a 
lact.  Before  the  statute  of  the  thirty-first  of  this 
King^  persons  convicted  of  petit  larceny  were 
judged  not  to  be  credible  witnesses  to  attest  a  will 
under  the  statute  of  frauds.  And  in  the  case  where-* 
in  this  was  held,  the  rule  was  also  laid  down  in  atrong 
and  clear  terms,  that  it  is  the  crime  and  not  the  pu- 
nishment which  makes  a  man  infamous,  and  vitiates 
his  testimony*. 

If  a  man  be  sentenced  to  the  pillory  for  a  treason- 
able libel,  or  slanderous  words  on  government,  he  is 
not  rendered  incapable  of  becoming  a  witness  in  court, 
and  is  therefore  a  credible  witness  to  a  will ;  but  if 
he  be  convicted  of  barratry  %  which  is  an  infamous 

s 

^  Com.  Dig*    tit.   Temoigne*        'Pendocko.Mackiuder,  Wll- 
A.  ^  les,    665.  2  Wil8.   182.     And 

•  Co.  litt.  6.  b.  see  Rex  v.  Ford,  2  Salk.  690. 

•  By  Stat.  31  Geo.  3.  c.  35,  it     5  Mod.  15.  . 

ia  enacted,  that  no  peraon shall         'The  offence  of  stirring  up 
be  an  incompetent  witness,  by    salts  and  quarrels    among  liia 


son  of  a  contiction  of  petit    Majesty's  subjects, 
larceny. 

K  3 
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offence,  though  he  be  sentenced  only  to  be^ncd,  be 
is  rendered  incompetent  as  a  witness  in  courts  and 
unqualified^  it  is  conceived^  as  a  credible  witness^  to 
attest  under  the  statute'.     Ideots  and  madmen^  and 
children  under  the  age  of  common  knowledge,  who 
are  incapable  of  discerning  or  estimating  truth,  are 
clearly  in  a  state  of  legal  incompetency  to  prove  a 
fact,  and  therefore,  can  never  be  regarded  as  capable 
of  attesting  a  will,  so  as  to  answer  what  the  statute 
intends  by  such  attestation.     And  generally,  I  appre- 
hend^ it  may  safely  be  concluded,  that  whatever  in- 
capacitates a  man  as  a  witness  at  common  law,  is  an 
objection  to  the  sufficiency  of  his  attestation  as  a  cre- 
dible witness,  within  the  meaning  of  the  statute ;  for 
The  word    '  Credible,'  in  the  place  in  which  it  stands  in  this  sta- 

*  credible  VA  1,1  . 

it  u  used     tute,  cannot  well  be  received  in  any  other  sense  than 

by  the  sta- 

tute  must    '  competent ;'  the  word  in  its  popular  sense  being  in- 

stoodinthe  Capable  of  any  constant  test  or  standard^  according  to 

competent,  which  a  testator  could  make  his  choice  of  witnesses 

with  any  confidence  in  the  validity  of  their  attestation. 

Upon  the  same  principle^  if  the  competency,  after 
being  lost,  has  been  restored  before  the  attestation, 
the  credit  required  by  the  statute  has  also  been  re- 
established, and  the  attestation  will  be  good.  Thus 
the  King's  pardon,  after  a  conviction  of  perjury,  or 
other  offence  at  common  law,  qualifies  the  party  to 
attest  a  will,  though,  as  it  should  seem,  it  would  be 
otherwise  in  the  case  of  a  conviction  of  perjury^  on 
the  statute  of  5  El.  c.  9  (1).     And  such  restoration  to 

'  Charter  v.  Hawkins,  3  Ler.  426.    Rex  v.  Ford,  2  Salk.  690. 


(1)  If  a  man  be  conyicted  of  perjury  upon  the  statate,  he  can* 
not  be  restored  to  credit  hj  the  Kiog's  pardon  ;  for  by  the  statnte, 
it  is  part  of  the  judgment,  that  the  contict  be  infamooi,  and  loae 

3 
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competency  would  come  too  late^  as  I  apprehend^ 
between  the  time  of  attestation  and  examination  in 
court  (2), 


the  credit  of  his  testimony;  nothing  therefore,  but  a  reversal  of  the  Ofthequ»- 
judgmeBt,  or  a  statute  pardon  will,  in  that  case,  suffice  to  restore    f  ^!^^!?1, 
the  competency.    Rex  v.  Crosby,  SSalk.  089,  and  Rex  o.  Ford,  testing  wit- 
ibid.  690.     3  Salk.  x55*  the  civil 

(2)  By  the  laws  of  the  empire,  those  persons  only  were  capable  ^^* 
of  attesting  i^  will,  who  were  themselves  legally  capable  of  making 
a  will.  No  persons  under  puberty,  or  insane,  or  mute,  or  deaf, 
or  prodigal  interdicted  the  use  of  his  own  property,  or  such  as  the 
law  had  judged  reprobate  or  idfamous,  or  had  rendered  intestable, 
conld  be  admitted  as  witnesses  to  a. will.  1. 2. 10. 6.  D.  28.  I,  20. 
Neither  could  women  he  witnesses  to  regular  or  perfect  wills :  the 
law  admitting  them  in  all  matters,  whether  civil  or  criminal,  when 
the  nature  of  the  case  was  such  that  other  evidence  could  not  bo 
obtained,  but  not  when  there  was  a  choice  of  testimony,  as  in  mak- 
ing wills,  and  solemnizing  other  public  acts.  Their  testimony  was 
admitted  in  proof  of  a  fact,  but  not  to  give  yalidity  to  a  solemn 
instrument.  See  this  particularity  of  the  civil  law  explained,  and 
the  whole  of  this  title  of  the  Institutes  ^  j^i  testes  esse  possunt* 
well  commented  upon  by  Vinnius,  edit.  Hein.  297. 

The  witnesses  by  the  civil  law  must  be  credible,  and  idoneous, 
at  the  time  of  the  will's  being  made,  and  according  to  the  humanity 
of  that  system,  as  well  as  of  our  own,  every  one  was  presumed  to 
be  fit  as  a  witness,  unless  the  contrary  was  made  to  appear.  D.  22. 
5. 2.  It  is  to  be  observed  too,  that  all  the  witnesses  ought  to  be 
fit,  or  idoneous,  for  the  whole  will  was  rendered  null  and  void  by 
the  insufficiency  of  anj;  one  of  the  witnesses.  C.  6.  23. 12.  unless  a 
codiciltary  clause  were  added,  that  if  it  were  not  valid  as  a  will, 
it  should  be  valid  as  a  codicil,' 

If  a  madman  attested  in  a  lucid  interval,  his  attestation  was  good, 
and  so  was  that  of  a  prodigal,  if,  before  attesting,  he  had  returned 
ad  bonos  mores.  The  integrity  and  freedom  of  the  witnesses  was  a 
great  point  in  the  imperial  law ;  in  so  much,  that  no  person  could 
be  a  Witness  to  a  testament,  who  was  under  the  power  of  the  tes- 
tator ;  and  though  any  number  of  persons  might  be  admitted  wit* 
nesstts  out  of  the  same  family,  to  a  will  in  which  the  family  was 
mot  interested,  yet  if  a  son  of  a  fa«nily  gave  away  his  military  es* 
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By  the  law  of  Rome  no  fueres  scriptus  or  appointed 
heir  could  be  admitted  a  witness  to  the  testament  by 
which  he  was  so  appointed^  nor  could  the  testimony 
of  any  one  who  was  in  subjection  to  such  heir^  or  of 
his  father/  to  whom  he  himself  was  in  subjection^  or 
of  his  brothers^  if  they  were  under  the  power  of  the 
same  father^  be  admitted ;  but  the  testimony  of  lega- 
taries^ and  of  those  who  were  allied  to  them^  or  in 
subjection  to  them^  was  admissible^ ;  which  was  a 
doctrine^  not  perfectly  agreeable  to  thcf  general  rule 
of  the  civil  law^  that  no  one  should  be  permitted  to 
give  tesMmony  in  his  own  cause ',  Nor  is  the  con- 
sistency of  that  rule  saved  by  the  reason  given  for  the 
admission  of  such  testimony^  viz,  that  legataries  were 
particular  and  not  universal  successors^  and  that  a 
testament  might  be  valid  without  them ;  whereas  the 
appointment  of  an  heir^  was  of  the  essence  and  con- 
stitution of  a  perfect  testament  (3),  and  formed  the 

*  1. 2. 10. 10. 11.  *  Cod.  4.20. 10. 


tate,  or  peculium^  after  leaying  the  army,  neither  the  father,  nor 
any  one  under  the  power  of  the  father,  could  be  a  witness  to  the 
testament*  In  excuse  for  whidi  rules  of  exclusion,  the  extent  of 
the  paternal  authority  among  the  Romans  should  be  remembeied ; 
and,  indeed^  so  adjusted  to  one  another  do  the  several  parts  of  the 
system  of  the  Roman  jurisprudence  appear  to  be,  that  the  student 
will  hare  con8i<]i!ered  them  with  little  advantage  in  a  view  to  the  il- 
lustration of  such  of  our  own  laws  as  have  been  copied  from  them, 
or  are  in  afhnity  with  them,  unless  he  has  found  time  and  possessed 
curiosity  to  make  that  great  work  of  human  policy  a  distinct  and 
specific  branch  of  his  studies. 

(3)  The  exactest  definition  of  a  Roman  ^testantent  has  been 
thought  to  be  this — the  e^jpomtmeni  of  an  executor  or  ieitamerUury 
heir^  made  according  to  the  formalities  preicribed  by  ktm*  Doomt* 
lib.  1. 1. 1.  sect.  1.  and  see  D.  28.  5. 1. 
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principal  feature  of  distinction  between  that  and  a 
codicil  (4)^  or  a  donatio  catisa  mortis. 

In  the  spiritual  courts  of  this  kingdoifr^  to  which  Of  tkende 
the  sole  cognizance  of  the  validity  of  wills  bdongs^  ritual  and 


where  they  relate  to  personal  estate^  the  rule  always  lawcourtiy 

iHrh^f fi  the 

was^  that  no  legatee  Could  give  his  testimony  in  foro  witness 
contradictorio,  in  support  of  the  validity  of  the  will,  ^or  I?" 
till  he  had  released  his  legacy  or  received  the  value 
thereof,  and  in  case  of  payment,  the  executor  of  the 
supposed  will  was  called  upon  to  release  all  title  to  any 
future  claim  upon  such  legatee,  who  might  otherwise 
be  obliged  to  refund  if  the  will  were  set  aside :  (5)  The 
same  rule  prevailed  in  our  courts  of  common  law  with 


(4)  There  h  no  difference . in*  our  law^  as  to  puhlication^  betweea 
codicUs  and  wills ;  but  codicils  are  said  by  Justinian,  ntMam  solem^ 
mtaiem  ordinationis  desiderare :  which  Vinnius  comments  upon  with 
disapprobation,  as  not  being  consonant  to  the  Theodosian  code ; 
and  complains  of  the  ji^na  quarundam  dkiindio  inter  9olemnUatem 
orditudionii  et  probaiumi^.  Heineccius,  howerer^  maintains  the 
distinction  thus  :  In  teHameniU  condendis  tedibus  cpui  erat  ialibu$ 
guibuseum  oUm  fuerat  tesiamenii  fadio  in  comiim  calatisy  quia  Jure 
vetuiiissimo  lex  erai  populi  suffragiis  perlata^  jufe  novo  solemnis 
maHcqfiatio  hasreditatu.  Omnia  ergo  Hic^  solemnia*  At  codidlU 
erant  epistohg.  Quis  epistolit  testes  adkibet?  quis  in  Us  solemnita^ 
ism  reqairU  ?  valebat  hujusmodi  epistola,  etiam  non  obsignatoy  dum 
ie  ^jus  Jsdc  constaret :  quia  enixm  voluntatis  preus  ad  omnem  suO' 
eessiams  spemm  porredw  videbantur.  Testes  ergo  adhibebtmtur  db 
fisj  qui  nuncupatioejidei  committebant.  Postea  autem  in  scrqrtis  co^ 
dscHlis  iniestatorum  testium  opus  erat  prwsentiaper  L,  1. 17.  7%eo  J* 
de  test,  et  codidll,  non  solemnUaiis  causa^  sed  ut  testantiutn  succes* 
stones  sine  aliqua  cqptione  serventur*  Ergo  non  solenmitatis  eausu 
adkibendij  sed probationis  causa.  .Nee  aliudvoluit  Theodosius  dum 
jti  omtiiius  codioiUis  testes  requisioit.  '  Vin.  Com.  Ub.  2.  tit.  26. 

(&)  In  the  late  case  of  Lees  v.  Suramersgill,  17  Vea.  jun.  508. 
the  statute  25  G.  2.  c  6.  which  has  made  such  release  unnecessary^ 
by  making  Toid  the  legacy  giTen  to  the  subscribing  witneM^  wat 
held  to  extend  to  wills  of  personal  estate. 
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respect  to  the  inadmissibility  of  the  testimony  of  a  devi- 
see or  person  benefited  under  a  will  of  real  estate^  to  es- 
tablish its  validity  ;  and  it  appears  from  the  case  of 
Anstey  v.  Dowsing^  that,  if  a  legatee,  who  was  a 
witness  to  a  will,  refused  either  to  renounce  or  to  re- 
ceive a  sum  of  money  in  lieu  of  his  legacy,  he  conld 
not  be  compelled  by  law  to  devest  himself  of  his  in- 
terest, and  while  his  interest  continued^  his  testimony 
was  useless. 

J.  T.  made  his  will,  by  which  he  disposed  of  his  real 
estate,  and  gave  to  one  J.  H.  and  his  wife,  10/.  each 
for  mourning,  with  an  annuity  of  20/.  to  E.  H.  the 
wife  of  J.  H.  The  will  was  attested  as  the  statute 
directs,  by  three  witnesses,  whereof  J.  H.  was  one. 
The  legacies,^  and  satisfaction  for  the  annuity  were 
tendered  and  refused.  And  the  question  upon  the 
special  verdict  was,  whether,  or  not,  the  will  was  well 
attested  according  to  the  statute  of  frauds.  The 
judges  of  the  King's  Bench  were  unanimously  of 
opinion,  that  a  right  to  devise  lands  depended  upon 
the  powers  given  by  the  statutes,  the  particulars  of 
which  were,  that  a  will  of  lands  should  be  in  writing, 
signed  and  attested  by  three  credible  witnesses  in  the 
presence  of  the  devisor :  that  these  were  checks  to 
prevent  men  from  being  imposed  upon :  and  certainly 
meant  that  the  witnesses  to  a  will,  (who  are  required 
to  be  credible)  should  not  be  persons  entitled  to  any 
benefit  under  that  will.  And  that,  therefore,  J.  H. 
was  not  a  good  witness '. 

It  seems  also,  that  the  question  was  started  in  this 
case,  whether  a  benefit  to  a  witness  at  the  time  of  his 

^  Vid.  Harris,  Inst.  Just.  lib.      '  Strange  1254. 
2.  tit.  10.  s.  11. 
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attestation,  should  annul  his  testimony^  though,  at^  or 
after  the  testator's  deaths  he  should  become  disinter*^ 
ested  by  a  release  of  his  legacy,  or  the  receipt  of  th« 
value  thereof,  and  that  it  was  held,  that  the  condition 
of  the  witness,  at  the  time  of  his  attestation^  must  be 
regarded ;  and  that  if  interested  then,  he  could  not 
be  a  good  witness.  The  doubts  and  objections  agi- 
tated in  this  and  in  other  cases "',  occasioned  the  sta- 
tute 25  G.  2.  c.  16".  to  be  passed,  whereby  the  con- 
tests concerning  the  force  and  obligation  of  the  word 
'  credible*  in  respect  to  the  attestation  of  persons  be- 
nefited tinder  the  will,  were  finally  composed. 

I 

The  inquisitive  student,  however,  will  still  recur  to  Oftheop- 
the  perusal  of  Lord  Mansfield's •  and  Lord  Camden's  »entimeiit° 
arguments'  on  the  opposite  sides  of  the  question,  con-  Lord* 
cerning  the  import  and  exigency  of  the  words  ^  credi-  andCwn- 
ble  witnesses,'  used  by  the  statute.     He  will  find  Lord  impirt**aiid 
Mansfield  strenuously  of  opinion,  that  though  a  wit-  the*woS**^ 
ness  might  be  entitled  to  a  benefit  under  a  will  at  the  thHutute! 
time  of  the  attestation,  yet  if  he  became  disinterested 
before  his  examination,  his  testimony  ^as  restored, 
and  the  will  was  supported  by  his  attestation.     In  his 
Lordship's  judgment,  the  word  '  credible*  could  have 
no  meaning  beyond  'competent,'  without  leading  to 
great  absurdities ;  and  in  this  general  exposition  of 
the  word.  Lord  Camden  coincided,  but  their  difference 
was  this :  Lord  Mansfield  would  understand  '  com- 
petency  to  imply  nothing  more  than  what  was  tacitly 

*  HilHardv.JenntDgs^Com*  *  Wyndham  t^.  Cbetwynd,    1 

Rep.  91.  and  7  Bac.  Abr.  edit,  ,  3arr.  414* 

GwjlliiD,  329.  Price  v.  lAojd^  '  Hindoa  v.  Kersey,  4  Bam. 

1  Vez.  503.  2  Vez.  374.  EccL  L.  97. 
*  See  this  stat.  in  the  Appendix. 
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contmned  in  the  toord  toUness  by  itsey^,  (no  man 
being  a  witness  unless  he  is  competent  to  give  hit 
testimony);  so  that  it  appeared  to  his  Lordship 
that  the  competency  was  to  be  seen  and  adjudged  of 
at  the  time,  and  with  referenCB  to  the  time  of  exami- 
nation in  court.  Whereas  according  to  Lord  Camdei^ 
the  credibility,  h  e.  competent,  must  be  regarded  as 
it  stood  at  the  time  of  the  attestation.  By  Lord 
^ansfield*s  explanation  of  the  force  of  the  word  ere- 
dible,  it  became  a  dead  letter^  and^  therefore^  his 
Lordship  reduced  himself  to  the  necessity  of  support* 
inghis  argument^  by  supposing  the  word  '  credible,' 
to  have  slipped  in  through  tlie  inadvertency  of  the 
framers  of  the  statute^  which  he  denied  to  be  the  pro« 
duction  of  Lord  Hale^  any  further  than^  perhaps,  as 
being  compiled  from  some  of  his  loose  notes  unskil- 
fully digested. 

His  Lord^ip  adverted  to  the  rule  of  testimony  in 
tbie  Ecclesiastical  Courts^  and  at  the  common  law^ 
wriiere  a  release  payment  or  tender  made  the  testimony 
of  the  witness  good.  Nice  olfactions  of  a  remote  in- 
'  lerest^  whidi  could  not  be  paid  or  released^  though 
they  hold  in  other  cases^  were  not  enough  to  dis* 
qualify  a  witness  in  the  case  of  a  will.  Thos^  pa- 
rishioners^ he  said^  might  grove  jbl  devise  to  the  poor 
<of  the  parish  for  ever.  Interest  was  no  positive  dis- 
ability ;  it  only  afforded  a  presumption  of  bias,  and 
i>n  that  ground  rendered  a  witness  incompetent ;  but 
stilly  it  was  only  presumption,  and  presumptions  only 
atood  till  the  contrary  was  made  apparent ;  if  the 
bias  were  removed^  the  presumption  ceased.  That 
nothing  could  be  more  reasonable  than  to  allow 
this  objection  of  interest  to  be  purged  by  matter 
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Mmhequent  to  the  MeHation,   atid  previous  to  the 
trial. 

Lord  Camden^  on  the  other  hand^  in  the  case  of 
Hindon  v.  Kersey^  argued^  that  the  word  '  credible' 
imported  a  necessary  and  substantial  qualifioition  of 
a  witness  at  the  time  of  his  attestation.  And  that  if 
the  witness  was  incompetent  at  that  time,  nothing  ex 
post  facto  could  restore  the  validity  of  bis  attesta- 
tion ;  neither  could  such  devisee^  or  person  taking  a 
beneAt  under  the  will^  be  received  as  a  witness  for 
eAber  devisees  under  the  same  will:  the  objection 
was  irremovable^  and  the  whole  instrument^  as  far  as 
ifc  c^oncemed  real  property^  was  void. 

■ 

He  was  of  opinion;  that  the  novelty  introduced  by 
the  statute  was  the  attestation,  the  method  of  proving 
iidiich  was  left  standing  iipon  the  old  coQamoii  law  prin- 
ciples ;  as  that  one  witness  might  prove  what  aH  the 
Axee  had  attested ;  and^  though  that  witness  must  be 
a  subscriber^  yet  that  was  owing  to  the  general  com* 
mim  law  rule^  that  the  best  evidence  must  be  pro« 
doced.  He  considered^  therefore^  that  the  statute 
had  principo^lly  in  view  the  quality  of  the  witnesses 
at  the  time  of  the  attestation  (6).     That  a  will  was 


(6)  InfirograTe  v.  Winder,  2  Yes.  jup.  636|  an  objectioa  was 
taken  to  the  competence  of  one  of  the  witnesses  to  the  will,  as 
b^ng  interested  at  the  time  of  his  examination  ;  bat .  as  he  had  no 
interest  ai  the  time  of  the  execution  of  the  will  and  death  of  the  tes" 
iator^  the  Lord  Chancellor,  without  argument,  held  him  to  be  a 
good  witness.        » 

It  may  be  as  well  to  observe  bere,  <tet  a  legatee  may  be  a  wit^ 
fieaa  t«  iapeaeh  a  will,  as  in  such  a  case  he  swears  agaiast  his  own 
interest.    Saik.  691.    And  before  the  statate  %b  G*  %*  c.  6.  he  vap 
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the  only  instrument  which  required  to  be  attested 
by  subscribing  witnesses  at  the  time  of  execution  ; 
while  leases^  marriage  agreements,  declarations,  and 
assignments  of  trusts,  were  only  required  to  be  in 
writing  and  signed.  Those  were  all  transactions  of 
health,  and  protected  by  valuable  considerations,  and 
antecedent  treaties.  The  power  of  a  court  of  equity 
was  thought  sufficient  to  meet  every  fraud  that  could 
be  practised  in  those  cases ;  but  a  will  was  often  exe- 
cuted suddenly  in  a  last  sickness,  and  sometimes  in 
the  article  of  death ;  and  the  great  question  to  be 
asked  in  such  case  was  this, — ^was  the  testator  in  his 
senses  when  he  made  the  will  ^  ?  and  consequently 
the  time  of  the  execution  was  the  critical  minute 
which  required  guard  and  protection.  An  act  so  so* 
lemn,  and  often  calling  for  a  laborious  recollection 
and  investigation^  executed  at  such  a  time,  was  preg- 
nant with  suspicion.  What  then,  his  Lordship  said, 
was  the  employment  of  the  witnesses?  It  was  to  in- 
spect  and  judge  of  the  testator's  sanity  before  they  at- 
tested, and  if  he  was  not  capable  they  ought  to  refuse 
to  attest.  In  other  cases,  the  witnesses  vfere  passive  ; 
here  they  were  active,  and  in  truth  the  principal  par- 
ties to  the  transaction.     The  testator  was  intrusted 

TO  THEIR  CARE. 

The  design  of  the  statute  was  to  prevent  wills 
from    being    made,    which     ought   not    to    have 

^  Vid.  Doe.  on  dem.  Walker  v.  Stephenson,  3  Esp.  Nl.  P.  Ca. 

«84. 


a  good  subscribing  witness  where  he  took  the  same  legacy  by  a  for* 
mer  will,  for  then  it  was  indifferent  to  him  which  will  prevailed^ 
1  Burr.  437.  Lord  Ailesbnry's  case. 
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been  made^  and  always  operates  silerdhf  by  in^ 
testacy.  It  ig  true^  continued  the  Chief  Justice^  the 
design  of  the  statute  was  to  prevent  fraud ;  and 
though  no  suspicion  of  fraud  appeared  in  the  case 
before  him,  yet  the' statiUe  had  prescribed  a  certain 
method,  which  every  one  ought  to  pursue  to  prevent 
fraud '.  As  to  the  minuteness  of^the  interest^  as  there 
was  no  positive  law  which  was  able  to  define  the 
quantity  of  interest  which  should  have  no  influence 
upon  men's  minds^  it  was  better  to  leave  the  rule  in- 
flexible than  to  permit  it  to  be  bent  by  the  discretion 
of  the  judge. 

Both  these  cases  came  before  the  respective  judges^ 
after  the  statute  35  G.  2.  c.  6.  had  passed ;  and  that 
of  Wy ndham  v.  Chetwyqd  appears  to  have  fallen  pre- 
cisely within  the  second  clause  of  that  statute^  the 
subscribing  witness  being  a  creditor^  and  the  will 
having  charged  the  debts  upon  the  land  ;  probably^ 
however^  the  suit  had  commenced  in  Chancery  before 
the  6th  of  May^  1751^  and  so  came  within  the  8th 
section  of  the  same  statute^  which  left  the  cases^  which 
were  in  litigation  before  that  time^  to  be  adjudged 
and  determined  as  if  that  statute  had  never  been 
made. 

The  case  of  Doedem.  Hindon  r.  Kersey,  in  which, 
the  devise  being  to  trustees  to  dispose  of  the  rents  to  the 
poor  of  a  township,  the  subscribing  witnesses  were 
interested  as  possessing  property  rated  to  the  poor  in 
that  township,  was  clearly  not  within  the  statute  35 
G.  2.  c.  6. 

I  Yid.  in  Lea  p.  Libb,  Csrth.  37.  tht  words  of  tho  €ourt. 
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It  will  occur  to  the  attentive  reader^  however^ 
that^  although  Lord  Mansfield  w%m  supported  by 
all  his  brothers,  and  Lord  Camden  was  over-ruled 
by  those  who  sat  with  him,  the  legislature  shewed 
their  sense  of  the  subject  to  agree  with  the  policy 
and  principles  of  Lord  Camden's  reasoning,  by  ex- 
tinguishing the  interest  of  the  subscribing  witness, 
where  he  took  an  interest  as  devisee  or  legatee, 
at  the  moment  of  the  attestation.  By  this  pro- 
vision of  the  legislature  by  their  second  act,  they 
seem  to  have  declared  their  intention  by  the  first ; 
and  still,  in  their  alteration  of  the  law,  regarding  the 
time  of  the  attestation  as  the  particular  juncture  to 
which  the  qualification  related,  they. have  made  the 
interttt  of  the  individual  a  sacrifice  to  the  will. 
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Section  XV. 

lime  and  Manner  of  making  the  Attestation. 

UPON  a  feigned  issue,  tried  in  the  Court  of  Com-  That  it  u 
mon  Pleas,  the  question  was,  whether  the  will  was  theteststor 
made  according,  to  the  statute  of  frauds  ?  for  the  tes-  thewi^Mm- 
tator  had  desired  the  witnesses  to  go  into  another  he^«c£ 
room,  seven  yards  distant,  to  attest  it,  in  which  there  ^^^r 
was  a  window  broken,  through  which  the  testator  ^^ 
might  see  them.    The  Court  said,  the  statute  re« 
quired  attesting  in  his  presence,  to  prevent  obtruding 
another  will  in   the  place  of  the   true   one.    It  is 
enough  if  the  testator  might  see,  it  is  not  necessary 
that  he  should  actually  see  them  signing ;  for,  at  that 
rate,  if  a  man  should  turn  his  back,  or  look  off,  it 
would  vitiate  the  will.     Here  the  signing  was  in  the 
view  of  the  testator ;  he  might  have  seen  it,  and  that 
is  enough.     And  they  compared  it  to  the  case,  where 
the  testator  lay  sick  in  bed,  with  the  curtain  drawn  ^ 
while  the  witnesses  subscribed. 

On  a  trial  at  bar,  where  the  question  was,  whether 
the  witnesses  to  a  will  had  pursued  the  directions  ^f 
the  statute  of  frauds,  in  the  manner  of  subscribing 
their  names,  it  was  resolved,  that  where  the  testator 
lay  in  a  bed  in  one  room,  and  the  witaesses  went 
through  a  small  passage  into  another  room,  and  thei*e 
set  their  names  at  a  table  in  the  middle  of  the  room^ 
and  opposite  to  the  door,  and  both  that,  and  the  door 
ef  the  room  where  the  testator  lay,  were  open^  so 

»  Slim  9.  GlRsoodk,  2  Salk.  688. 
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that  he  might  see  them  subscrihe  their  names  if  be 
would^  though  there  was  no  positive  proof  that  he 
did  see  them  subscribe  their  names^  there  was  a  suffix 
cient  subscribing  within  the  meaning  of  the  statute; 
because^  it  teas  possible  that  the  testator  might  see 
them  subscribe  ;  and  the  court  held^  that  if  the  wit* 
nesses  subscribed  their  names  in  the  same  room  where 
.  the  testator  lay^  though  the  curtains  of  the  bed  were 
drawn  close^  it  was  a  good  subscribing  within  this 
statute**  (1). 

A  similar  doctrine  was  maintained  by  Liord  Thur^* 
low  in  the  court  of  Chancery^  in  a  case  circumstanced 
as  follows  ^ :  Honora  Jenkins  having  a  power^  though 
covert,  to  make  a  writing  in  the  nature  of  a  will,  or- 
dered the  will  to  be  prepared,  and  went  to  her  attor- 
ney's office  to  execute  it.     Being  asthmatical^  and  the 

^  Darj  and  Nicholas  v.  Smith,  3  Salk.  395. 
*  Casson  «9.  Dade,  1  Bro.  C.  C.  99. 


* 
t 


(1)  The  notion  of  the  citiI  lawyers  was  more  rigid  and  caotioas 
in  this  respect.  The  attestation  ought  to  be  in  conqtectu  tesiatoris; 
and  fartlisr^  non  est  satis ^  tU  quidamtradiderunt^  testes  oculatosesscy 
si  testatorem  ipsi  non  videant^  forte  veloy  out  cortina  intetyccta  con^ 
spectum  adimeniey  licet  vocem  ejus  audiant:  sednecesse  est  utfadem 
^us  videanty  ne  quafraus  Jiat^  alio  forte  subomatOy  qui  voeem  testa" 
toris  imitando  simulet.  Finn.  Com.  1.  lib*  2.  tit.  10.  And  Via- 
nius  was  of  opinion,  that  a  blind  man  (de  quo  nihil  traditum  est) 
could  not  l>e  a  witness  because  he  could  not  satisfy  the  law,  which 
required  that  the  testator  should  be  seen  bj  the  witnesses,  and  that 
they  should  be  able  to  recognize  the  testator's  signature.  The  Eng- 
lish law,  however,  is  clearly  otherwise  in  this  respect,  as  an  acknow- 
ledgment of  the  signing  has  been  held  sufficient,  as  appears  above ; 
and  it  has  been  adjudged,  that  it  is  not  necessary  to  the  execution 
by  a  blind  man  that  the  will  should  be  read  over  to  him  in  the  pre- 
sence of  the  subscribing  witnesses.  Longchamp  v.  Fish,  2  N.  R.  415* 
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office  Ytry  hot^  she  retired  to  her  carriage  to  execut# 
t)^d  will,  tlie  witnes^e^  attending  her ;  after  having 
Sj^en  th^  ^]|;;ecution  they  returned  into  the  office  to  at* 
ti^«t  it ;  ^od  the  carriage  wa«  pat  back  to  the  window 
of  thQ  office^  through  which^  it  was  sworn  by  a  per- 
fiOD  in  the  carriage^  that  the  testatrix  might  9ee  what 
passed.  Immediately  after  the  attestation^  the  wit* 
ness  took  the  will  to  her^  which  she  folded  up  and  put 
into  her  pocket.  The  Lord  Chancellor  inclined  very 
strongly  to  think  the  will  welLexecuted^  and  the 
above-mentioned  case  of  Shires  and  Glascock^  was 
relied  upon  as  an  authority.  Mr.  Arden  pressed  for 
an  isslie^  but  finding  the  Lord  Chancellor's  opinion 
very  decidedly  against  him^  he  dedkied  it. 

In  Broderick  v.  Broderick  ^  where  the  testator  de« 
vised  lands  to  J.  S.  and  his  heirs^  and  duly  siibscribed 
his  wiU  in  the  presence  of  three  witnesses^  who  went 
down  stairs  into  another  room^  and  attested  the  will ' 
there^  which  was  otU  of  the  presence  of  the  testator, 
the  relief  afforded  to  the  heir  against  a  release  ob- 
tained from  him  by  the  devisee^  under  a  false  assur- 
ance that  the  will  was  sufficiently  executed^  was  a  ne- 
cessary consequence  of  the  opinion  of  the  Chancel- 
lor \  that  the  devise  was  void  for  want  of  an  execu- 
tion conformable  to  the  statute.  And  it  was  in  vain 
contended  for  the  devisee^  that,  the  wilt  as  to  the 
devisor^  was  execiUed,  and  that  the  form  oi  subscrib- 
ing in  the  presence  of  the  testator^  was  only  di- 
sected  by  the  statute  of  frauds,  to  prevent  a  rash 
disinherison  of  the  heir ;  but  that  since  the  execution 
of  the  will  was  fuUy  proved^  though  the  circumstwi- 

*  1  P.  Wms.  239.  •  Lord  Hsrcaurt 
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CCS  required  by  the  statute  had  not  been  observed, 
yet  it  was  the  plain  intention  of  the  testator,  that  the 
devisee  should  have  the  estate ;  and  that  the  devisee 
having  the  legal  estate,  it  would  be  hard  to  take  it 
from  him  in  equity,  and  by  those  means  to  dispose  of 
the  estate  against  the  intent  of  the  testator  from  the 
devisee,  for  want  of  a  ceremony,  when  the  end  of  that 
ceremony  was  answered,  by  its 'being  made  to  ap- 
pear, undoubtedly,  that  the  testator  did  sign  and 
seal  this  will. 

Nor  will  the  subscription  of  the  witnesses  in  the 
same  room  always  satisfy  the  statute,  or  necessarily 
imply  it  to  be  in  the  testator's  presence  ;  for,  as  was 
observed  by  Lord  Chancellor  Macclesfield,  in  Long* 
ford  V.  Eyre ',  it  might  be  done  in  a  corner  of  the 
room  in  a  clandestine  and  fraudulent  way,  and  then 
it  would  not  be  a  subscribing  in  the  testator's  pre- 
sence. But  his  Lordship  further  said,  that  as  it  was 
sworn  by  the  witness,  that  he  9ubscribed  the  will  at 
the  testator's  request,  and  in  the  same  room,  that 
<;ould  not  be  fraudulent,  and  was  well  enough. 

•  In  a  late  case,  in  the  King's  Bench,  it  was  laid 
down  by  the  Chief  Justice,  that  it  vras  not  necessary 
that  the  devisor  should  actually  see  the  witnesses 
subscribe  :  as  in  favour  of  attestation  it  was  to  be  pre- 
^sumed,  that  if  the  testator  might  see  he  did  see.  But 
his  Lordship  added,  that  if  we  get  beyond  the  rule 
which  requires  that  the  witnesses  should  be  actually 
within  reach  of  the  organs  of  sight,  we  shall  be  giv- 
ing effect  to  an  attestation  out  of  the  devisor's  pre- 

'  1  P.  Wms.  740. 

■  Doe  lessee  of  Wright  v.  Manifold,  1  Maule  and  Selwyn,  294. 
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sence^  as  to  which  the  rule  is,  that  when  the  devisor 
cannot,  by  possibility,  see  the  act  doing,  it  is  done  out 
of  his  presence. 

9 

Thus,  therefore,  the  law.  upon  this  subj.ect  seems 
suiBciently  settled  upon  this  distinction,  that  if  the  at- 
testing witnesses  subscribe  the  will  in  such  a  situation 
with  respect  to  the  testator,  as  that  it  was  not  possible 
for  him  to  have  seen  the  act  done  by  them,  such  will 
is  void  as  to  real  estate  for  the  defect  of  solemnity  in 
its  execution ;  but  if  their  situation  was  such  as  to 
afford  the  testator  the  opportunity  of  seeing  them 
subscribe,  if  he  chose,  their  attestation  under  such 
circumstances  will  be  good  and  valid,  although  in 
point  of  fact  they  may  not  have  been  seen  by  the  tes<- 
tator  in  the  very  act  of  subscribing  their  names. 

The  mere  corporal  presence,  however,  of  the  tes-  i* '« »«' 
tator,  unless  his  mind  and  faculties  also  are  present,  that  the 

^  testator  it 

will  not  satisfy  the  statute  on  this  point ;  for  there  corporally 

■'  present,  he 

must  be  a  mental  knowledge  of  the  fact,   so  that,  as  mast  pos- 

,  sess  his  fa- 

a  subscription  clandestinely  made  in  a  corner  of  the  cutties  so 

•  as  to  have 

lame  room  with  the  testator  was  not,  on  this  account,  a  mental 
a  sufficient  attestation,  so  neither  would  such  sub-  of  the  fact, 
scription  in  the  same  room  suffice,  if  the  percipience 
and  intelligence  of  the  testator  were  gone  so  as  to 
constitute  it  an  act  done  without  his  knowledge.  On 
this  principle  was  founded  the  decision  of  Right  v. 
Price  \  in  which  case,  the  form  of  an  attestation  was 
written  on  the  second  sheet,  and  the  witnesses  put 
their  names  to  it  in  the  room  where  the  testator  lay  ; 
but  he  was  in  a  state  of  insensibility :  and  the  ques- 
tion was^  whether  this  will  was  duty  executed  for  pasS"" 
ing  lands  according  to  the  statute  of  frauds  ? 

^  Dong.  Ml. 
l2 
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In  support  of  the  will  it  wu  argued,  that  iBsenfttlM-' 
lity  was  something  short  of  deaths  and  if  the  testator 
was  alive,  it  could  not  be  said  that  the  will  was  not  at- 
tested in  his  presence.  That  the  question  was,  whe- 
ther the  testator^  having  done  all  that  was  necessary 
on  his  part,  and  the  attestation  having  been  made  ac« 
cording  to  the  words  of  the  statute,  a  fair  transaction 
should  be  set  aside^  because  a  formality  required^  ac- 
cording to  an  implied  intention  of  the  legislature^  has 
not  been  complied  with  ;  that  it  did  not  appear  but 
that  the  testator  might,  by  possibility,  have  opened 
his  eyes,  while  the  witnesses  were  subscribing 
their  names ;  which,  according  to  the  law  as  laid 
down  in  Shires  and  Glascock,  would  have  been 
sufficient. 

But  the  court  said,  that  they  would  lean  in  sup- 
port of  a  fair  will,  and  not  defeat  it  for  a  slip  in  form, 
where  the  meaning  cff  the  statute  had  been  complied 
with ;  this  was  the  principle  of  Shires  and  Glascock's 
case,  and  other  cases  of  that  sort.  But  the  case  then 
before  the  court  was  not  one  where  there  was  a  mea- 
suring  cast  and  room  for  presumption.  All  the  wit« 
nesses  knew,  at  the  time  of  the  attestation^  that  the 
testator  was  insensible.  He  vras  a  log,  and  totally 
absent  as  to  all  mental  qualities.  That  it  was  usua}, 
in  precedents  of  wills,  to  say,  that  the  witnesses  sub- 
scribed at  the  request  of  the  testator ;  that  indeed 
was  not  expressly  required  by  the  statute,  but  the 
practice  shewed  the  general  understanding,  and  that 
the  nature  of  the  thing  implied  a  request.  The  at- 
testation in  the  testator's  presence  vms  as  essential  as 
his  signature,  and  all  must  be  done  while  he  was  in 
a  capacity  to  dispose  of  his  property.  In  this  case^ 
the  testator  could  not  know  whether  the  will  that  he 
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liad  begun  to  sign  was  that  which  the  witnesses  attest- 
ed ;  he  was  dead  to  all  purposes  or  power  of  convey- 
ing his  property. 

« 

It  seems  not  to  hare  been  judicially  decided^  whe-  whetiier 
ther  an  acknowledj^m^nt  by  a  subscribing  witness  to  ledgment 
the  testator  of  his  hand-writing  to  the  attestation^  scribing 
would  be  sufficient.    In  the  ease  of  Risley  v.  Tern*  the  testa. 
f]e\  the  fiEtcts  were^  that  the  testator  lying  sick  in  be^o^ 
bed,  made  his  will,  and  signed,  •  sealed,  and  published  ^*^°^ 
it,  in  the  presence  of  three  witnesses,  but,  being  tired, 
ordered  them  to  go  and  subscribe  it  in  another  room. 
They  went  into  another  room,  out  of  the  presence 
and  sight  of  the  testator,  and  subscribed  their  naities^ . 
and  then  returned  and  owned  their  names  to  the  tes- 
tstor,  who  looked  upon  the  will,  and  said,  '  they  have 
dime  well/     But  this  point  was  not  spoken  to  in  the 
case  according  to  the  report. 

It  is  very  plain,  however,  that  to  hold  such  an 
acknowledgment  sufficient,  would  be  in  direct  op-^ 
position  to  the  words  of  the  statv|te,  which,  though  it 
does  not  by  the  5th  section  require  the  signature  of 
the  testator  himself  to  be  in  the  presence  of  the  wit- 
nesses, does  yet  expressly  direct  the  subscription  of 
the  witnesses  to  be  in  the  testator's  presence.     And 
it  seems  little  to  be  doubted^  but  that,  agreeably  to  the 
greater  regard  fot  the  wof dd  of  the  statute,  which  now 
seems  to  prevail  in  our  courts  of  justice,  such  a  A  ac- 
knowledgment by  a  subscribing  witness,  of  his  hand- 
writing to  the  attestation,  made  to  the  testator,  after 
making  the  sabscription  out  of  his  sight  and  presence^ 

^  Skin.  107. 


L. 
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woold  be  deemed  an  insufficient  compliance  with  the 
statute. 


That  the 

witDCSMS 

may  sub- 
scribe at 
ciiffrreot 
times. 


It  has  been  shewn^  that  a  testator  may  write,  and 
we  shall  now  make  it  appear  from  the  authorities^ 
that  he  may  publish  his  will  at  different  times^  or,  in 
other  words^  that  an  attestation  made  by  the  wit- 
nesses respectively  at  three  different  times,  if  in  the 
presence  of  the  testator,  satisfies  the  law  (2).    The 


(2)  It  may  be  interesting  to  compare  oar  own  with  the  ciril  kw 
upon  this  article.  lu  an  earlj  period  of  the  Roman  jurisprndeDce, 
it  was  held,  that  a  testament  ought  to  be  made  uno  conteiiu^  with- 
out anj  foreign  act  intervening,  and  the  witnesses  were  likewise 
required  to  attest,  without  separating,  or  even  discontinuing  the 
act  of  subscribing,  till  all  was  complete.  And,  indeed,  it  does  not 
seem  that  the  witnesses  were  erer  released  from  the  necessity  of 
subscribing  at  one  time  and  in  each  other's  presence.  In  favour, 
howerer,  of  certain  unavoidable  interruptions,  the  Enoperor  Justi- 
nian limited  and  explained  the  generality  with  which  the  rule  had 
been  expressed.  In  the  Sixth  Book  of  the  code,  tit.  23.  28.  the 
qualification  of  the  doctrine  is  thus  propounded :  cum  antiquUas  tet' 
tamenta  fieri  voluerii  nuUo  adu  irUervenierUe^  H  ht^fusmodi  verho* 
rum  conq)ostiio  turn  riie  nUerpretaia  pene  in  permaem^  et  teHan' 
iium  €t  iestamentorum  processerU :  sancimus  in  tempore  quo  testa- 
mentum  conditufy  vel  codtcUlus  nascUur^  vel  ultima  quadam  dispo' 
iUio  secundum  prisOnam  observationem  celehratur  (mhil  enim  ex  ea 
penitus  immutandum  esse  censemus)j  ea  quidem  qum  minime  neces' 
earia  sunty  nullo  procedere  modo^  ^^^^V^  causa  subtilissimapropo- 
sitOy  ea  qum  superfiua  sunt  minime  debent  intercedere.  Si  quid 
mutem  necessarium  evenerit ;  et  tpsum  corpus  laborintis  respiciens 
eoniigerity  id  esty  vel  victus  necessarily  velpotionis  oblatioy  vel  me- 
dicaminis  datioy  vel  in^sUiOy  quibus  relictis  ^sa  sanitas  tesiatoris 
pericUtatury  vel  si  quis  necessarius  naturas  usus  ad  dq)ositionem  su- 
perfiui  ponderis  immineaty  vel  testatori  veltestibusy  non  esse  ex  hoc 
•ansa  iestamsntum  subvertendumy  licet  morbus  comitialisy  (quod  et 
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two  leading  cases  to  establish  this  point  are^  Cook  v. 
Parsons  ^  and  Jones  v,  Lake^  The  first  of  which 
cases  was  decided  upon  a  bill  of  review  to  reverse  a 
decree  of  Lord  Nottingham  in  1682^  for  a  sale  of 
lands  sutgected  by  the  will  to  the  payment  of  debts. 
The  Jands  were  devised  by  the  testator  to  trustees^  and 
tbeir  heirs,  to  set  and  to  farm  let^  and  out  of  the  rents 
(without  saying  profits)  to  pay  his  debts ;  and  all  his 
debts  and  legacies  being  first  paid^  he  gave  the  sur- 
plus to  F.  S. 

*  Prec.  Ch.  185.  *  2  Atk.  176. 


factum  esse  comperimus)  uni  ex  testilms  coniigerii:  sedeoy  quod  ur* 
get  et  immtnet^  replelo^  vel  depositor  iterum  solita  per  tesiamenii 
f actionem  adimpleri.  Et  si  quidem  a  testatore  dUquid  fiat  testibtis 
pauiisper  separaiis,  cum  coram  his  facere  aliquid  naturale  testator 
erabescat,  iterum  introductis  consequentiafactionis  testamenii procC" 
dere, 

T\!k  phrase  '  uno  contexiu*  is  not  to  be  uDderstood  as  relating  to 
the  composition  of  the  will,  (which  it  seems  might  be  taken  np  and 
prosecuted  at  intervals,  according  to  the  necessary  interruptions  of 
business,  and  as  the  leisure  of  the  party  allowed ;  as  was  said  to 
be  the  law  with  us,  in  Carleton  v.  Griffin,  above  cited)  but  to  the 
mode  of  publishing  and  solemnizing  the  will,  by  the  formal  nuncio 
patio  tesiamenii^  or  dedaratio  voluntatis  to  the  witness,  with  the 
ceremonies  of  subscribing  and  sealing  by  them,  and  the  signing  by 
tOie  testator,  which  ought  all  to  be  done  at  one  time,  that  is  to  say, 
uno  actus  coniextUy  without  the  intervention  of  any  act  or  business 
foreign  to  the  purpose  which  the  parties  were  met  together  upon, 
which,  unless  it  happened  on  the  natural  and  necessary  occasions 
i]laded  to  in  the  passage  from  the  code  above  extracted,  would 
▼itiate  the  testament,  as  being  inconsistent  with  the  solemnity  of 
its  celebration.  Thu;}  Vinnius  translates  ^  uno  contextu*  into  the 
Greek  by  a<a  'i>(pi\j  and  aStacKeiirroiy  as  being  applicable  not  to  the 
composition  of  the  will,  but  to  the  publication  of  it ;  which  is 
plainly  the  sense  of  it,  as  it  stands  accompanied  in  the  text  of  the 
institutes,  ^^  e/  testes  quidem  eorumque prcesentia^  uno  €ontsxtu^  tes* 
tamenti  cettbrandi  gratia^  4'c." 
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This  will  was  written  with  the  testator's  own  haadj 
as  was  proved ;  and  was  published  in  the  presenee  6f 
three  witnesses^  at  three  several  times^  and  they  all 
attested  it  in  his  presence^  but  he  did  not  sign  it  ih 
the  presence  of  the  second  witness^  but  only  owned 
the  signing  to  be  his  hand^  and  desired  him  to  httest 
thewill^  as  was  proved  by  that  witness.  The  testator 
died^  leaving  an  infant  heir^  and  the  land  was  decreed 
to  be  sold^  and  no  day  given  the  infietnt  to  shew  eaose 
against  it.  One  of  the  objections  to  the  decree  waa-«- 
that  this  was  no  good  will  within  the  statute  of  frauds 
and  perjuries^  because  not  attested  by  all  the  wi6^ 
nesses  at  one  time^  and  that  one  of  them  did  not  see 
the  testator  sign^  but  only  hear  him  own  that  it  was 
his  hand. 

But  the  Lord  Keeper  held  a  publication  of  a  will 
before  three  witnesses^  though  at  several  times,  to  be 
sufficient^  and  thought  the  writing  of  the  will  with  the 
testator's  own  hand  (3)^  a  sufficient  signing  within  the 
statute^  though  not  subscribed  nor  sealed  by  him^  but 
doubted  whether  acknowledging  the  subscription  to 
be  his  own  would  suffice  (4). 

In  Jones  v.  hake,  the  case  upon  the  special  verdict 
was  thus ;  the  testator  signed  and  executed  his  will 
in  December^  1735^  in  the  presence  of  troo  mtnesses, 
who  attested  the  same  in  his  presence ;  afterwards,  in 


(3)  According  to  the  Code  6.  ts.  «8.  the  writing  of  the  wiU 
with  the  testator's  own  htod,  dispensed  with  hisf  signing ;  but  it 
was  added  as  a  condition,  et  hoc  sptmai&er  in  scr^ura  rqkmterfiy 
quod  hoc  $ua  mam  conftc^;  and  it  dispensed  with  no  odier  lolemw 
nity. 

(4)  This  qoestion  has  been  already  discussed,  and  shewn  to  hari 
been  otherwise  determined. 

1 
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the  year  1739,  he  with  his  pen  went  over  his  name^ 
iti  the  presence  of  a  third  witness^  who  subscribed  hi^ 
name  in  the  testator^ 8  presence, '  and  at  his  request : 
and  the  qaestion  was,  whether  this  was  a  due  execu- 
tion within  the  statute.  For  the  heir  tft  law  it  waft 
argued,  that  the  statute  requiring  three  witnesses  to 
sufostribe  in  the  testator's  presence,  must  intend  they 
skonld  he  all  present  together  ;  otherwise,  there  was 
not  that  degree  of  evidence  which  the  statute  requires ; 
for  an  attestation  of  three  witnesses,  at  different 
times,  has  only  the  weight  of  one  witness.  Wit- 
nesses to  a  will  not  only  attest  the  due  execujtion  of 
tfie  win,  but  likewise  the  capacity  of  the  testator  at 
the  time  of  execution.  A  man  may  be  sahe  at  the 
time  two  witnesses  attest,  and  insane  when  the  third 
attests.  It  cannot  be  considered  as  a  will,  till  the 
third  witness  has  signed,  for  that  completes  the  act. 
The  will  was  dated  in  1735 ;  suppose  lands  to  be  pur* 
chased  after  the  date,  and  before  the  attestation  by 
the  third  witness,  would  the  lands  pass  ?  '^  certainly 
not." 

On  the  other  hand,  it  was  argued  for  the  devisee, 
that  a  will  executed  before  threa  witnesses,  though  nt ' 
three  different  times,  was  good ;  the  statute  not  re- 
quiring they  should  all  be  present  at  the  same  time. 
That  the  requisites  under  the  statute  were,  that  the 
testator  should  sign  in  the  presence  of  three  witnesses 
at  lea^t,  and  that  they  should  attest  in  his  presence. 
It  would  therefore  be  adding  new  requisites  which  the 
act  did  not  mention,  and  in  effect  be  making  a  new 
law. 

The  JLiord  Chief  Justice  Lee  said,  the  case  depended 
upon  the  words  of  the  sts^tute.    The  requisites  in  the 
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statute^  were^  that  three  witnesses  should  attest  his 
signing,  but  it  did  not  direct  that  three  witnesses 
should  be  all  present  at  the  same  time.  Here^  said 
the  Chief  Justice^  you  have  the  oath  of  three  attest- 
ing witnesses.  This  is  the  degree  of  evidence  re- 
quired by  the  statute.  And  the  same  credit  is  given 
to  three  persons  at  different  times^  as  at  the  same 
time.  We  cannot  carry  the  requisites  farther  than 
the  statute  directs.  The  act  is  silent  as  to  this  parti- 
cular. It  would  therefore  be  making  a  new  requisite. 
The  signing  is  the  same  act  reiterated.  The  testator 
went  over  his  name  again^  and  declared  it  to  be  his 
last  will.  Judgment  was  accordingly  given  against 
the  heir  at  law. 

The  judges^  in  the  case  of  Ellis  v.  Smithy""  admitted 
the  authority  of  these  cases^  and  drew  from  them  an 
inference  in  favour  of  the  validity  of  the  testator's  ac- 
knowledgment to  the  witnesses  of  his  hand-writing  to 
the  signature  of  the  will.  '^  To  strengthen  the  au- 
thorities I  have  already  mentioned^  said  the  Lord  Chief 
Baron  Parker^  I  shall  take  notice  of  the  cases  which 
allow  the  witnesses  to  subscribe  at  different  times ;  and 
I  think  they  support  the  admission  of  the  declaration 
in  question ;  since  the  testator  is  not  supposed  to  run 
over  his  name  before  every  witness^  but  having  signed 
before  one  to  acknowledge  it  only  before  the  rest  (6). 
The  same  conclusion  was  drawn  by  Lord  Chancellor 
Hardwicke^  Sir  John  Strange^  Master  of  the  Rolls, 

■  1  Vez,  jun.  11. 


(5)  In  Jones  o.  Lake,  (the  last  case  produced,)  the  testator  did 
run  oyer  his  name  again ;  but  the  principle  of  the  decision  implied 
the  tnjficiency  of  an  attestation,  made  at  three  distinct  times. 
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and  Lord  Chief  Justice  WiHea.  The  last  of  whoio 
observed^  that  the  authorities  not  in  point  supported 
the  decree  more  strongly  than  those  in  pointy  for  they 
aUowed  the  attestation  and  subscription  of  the  wit* 
nesses  at  different  timea  to  be  good  ;  and  thfi^teatator 
is  presumed  to  write  his  name  only  before  one^  and  to 
acknowledge  it  to  be  his  hand  to  the  remaining  two. 
And  in  the  opinion  of  the  Master  of  the  Rolls^  to  per* 
mit  the  witnesses  to  attest  at  several  times^  was  to 
admit  the  asseveration  of  the  testator  that  it  was  his 
will^  to  be  equivalent  to  signing  it  before  the  witness- 
es ;  to  which  Lord  Hardwicke  added^  that  he  differed 
from  those  who  thought  that  the  cases  which  had  been 
mentioned^  only  supported  the  case  before  the  courts 
by  consequential  reasoning;  he  thought  them  directly 
in  point. 

It  is  to  be  observed^  howeyer^  that  these  decisions^ 
in  the  opinion  of  the  whole  courts  went  too  far^  and 
opened  the  way  to  frauds,  and  particularly  the  Chief 
Justice  observed  with  great  force,  that  ^^  he  had  known 
one  man  swear,  that  he  did  not  see  the  testator  sign, 
and  the  other  two  swear  that  he  signed  it  before  the 
three ;  so  might  one  man  swear,  that  when  he  attested 
the  will,  the  testator  was  insane ;  another,  that  he  was 
•ane ;  and  thus  an  inlet  was  given  to  great  frauds  and 
impositions.  But  when  they  attested  it  simul  et  semel, 
they  were  a  check  upon  each  other,  and  such  frauds 
were  prevented  (6) ;  nay,  said  his  Lordship,  I  think 


(6)  This  was  certainly  the  doctrine  of  the  ciyU  law^  from  which 
the  framers  of  the  statute  in  question  borrowed,  in  making  this 
proTision  for  preventing  the  forgery  of  wills.  We  have  shewn  that 
the  words  ^  uno  contextu^  related  to  the  complex  ceremony  of  pub- 
licatioDi  which  was  necesiary  to  be  done  by  a  continued  act.    The 
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a  parol  disposition  before  three^  ftill  as  solemn  an  act 
as  a  will  in  writing,  attested  by  three  separatim.**  He 
admitted,  however,  that  the  decisions  were  the  other 
way,  and  that  the  point  was  established. 


AUdidUfM«i*i*>-«MM< 


attestation,  therefore,  which  was  an  essential  part  of  the  publica- 
ion,  was  necessary  to  be  done  bj  the  witnesses,  simui  et  semei,  at 
the  same  tine,  at  the  same  place,  and  in  sight  of  each  other ;  not 
kaeuifxigj  of  oonrse,  by  ihe  same  time,  eodem  instatUi^  bat  ufto  adui 
amiextu^  at  one  juncture,  without  break  or  interruption  *,  as  the 
text  of  the  Code  (6.  23.  21.)  well  explains  it,  distinguishing  at  the 
same  time  between  the  act  of  makmg  and  that  of  celebrating  and 
publishing  the  will,  to  which  last-mentioned  act  the  words  <  into 
vonitxii^  are  shewn  to  be  alone  applicable.  In  omnihus  wUem  t€9^ 
ionmnth  qMe  prueniibm  vei  abieniUme  UsUhus  dictanimr^  super'' 
Jtuum  €$L  uno,  eodemque  tempore  exigere  lestatorem^  et  testes  adhi'- 
berCf  et  dkiare  suum  arbitriumy  et  finire  testamentum ;  sed  licet 
alio  tenure  didatumj  scriplumve  projbratur  testamentum^  sufficiet 
uno  [ten^pore']  eodemque  die^  nullo  ^jctu  [extraneo']  intervenientej 
testes  omnesy  videlicet  simul)  nee  diversis  [temporibus']  scribere^  «/^- 
Httrtque  testamentum*  Finem  autem  testamenti  smbscr^ionesy  et 
mgnaada  testium  esse  decemimtis.  This  exactness  with  respect  to 
the  simultaneous  performance  of  the  act  of  publication  was  retained 
out  of  the  ciiil  law,  or  jus  dvUiSy  when  the  civil  and  praetorian 
law  were  reduced  into  agreement,  as  I  have  before  shewn  :  for  the 
ef&tacious  form  of  a  will,  as  ultimately  established,  was  a  tri- 
partite constitution.  The  necessity  of  witnesses,  and  their  presence 
at  one  ind  the  same  time,  was  founded  on  the  jW  dvUis — the  m6* 
Serbians  hj  the  testator  and  the  witnesses  were  enjoin^  by  the 
imperial  constitutions — the  sealing  and  the  number  of  the  witnesses, 
were  settled  by  the  edict  of  the  Praetor. 

*  AB  solemn  legal  acts  and  ceremonies  were  necessary,  by  the 
cItU  law,  to  be  executed  without  interruption',  the  common  phrase 
to  express  which  was,  <  uno  contextu  absoM.* 


(  iw  y 


Section  XVI. 

Evidence  of  the  MtestaHon, 

IT  has  been  already  made  to  appear,  that  a  will  of 
lands  may  be  sufficiently  established  in  a  Qourt  of  jus^ 
tice,  as  to  the  testator's  sij^nature,  by  proof  of  his  ac- 
knowledgment thereof.  It  will  be  proper  now  to  con- 
sider, what  is  sufficient  proof  of  the  due  attestation  of 
such  a  will,  according  to  the  directions  of  the  statute. 
We  have  seen  that  upon  a  question  befgre  the  court, 
whether  or  not  it  should  be  left  to  a  jury,  to  determine 
as  to  the  fact  of  a  due  attestation  in  the  presence  of 
the  testator,  where  all  the  witnesses  were  dead,  it  was 
clearly  held,  that  such  question  was  proper  for  the 
decision  of  a  jury,  who  might  found  their  verdict  upon 
mere  circumstances  and  probabilities  \ 

In  the  courts  of  common  law,  where  a  will  of  lands  in  the 

oonrtt  of 

is  produced,  it  is  usual  to  callbut  one  witness  to  prove  coonnoo 
it;  but  that  is  said  only  to  be  the  case  where  no  ob-  thesab- 
jection  is  made  on  the  part  of  the  heir,  who  is  entitled  wiuimmi 
to  have  all  the  witnesses  examined,  yet  in  such  case  tbeatt]»te. 
the  heir  himself  must  produce  the  other  witnesses^  for  oownf  ^* 
the  devisee  need  produce  only  one,  if  that  one  can 
prove  all  that  is  requisite  to  establish  the  validity  of 
the  wilP.     He  must  prove  that  the  testator  signed,^n  And  if  on 
the  presence  of  himself  and  the  other  witnesses,  or  m  deny 
that  he  acknowledged  his  signature  to  each  of  them,  ^■^,"•00' 
and  that  each  of  the  witnesses  subscribed  in  his  pre-  ^^^'^ 

*  Hands  v.  James,  ^  Cons;  Rep.  590.    Croft  ? .  Pawle^  %  Str. 
1109.     Bruce  v.  Smith,  Willes  1. 

*  GUb.  Eject.  Sect.  8.    Holt  Rep.  749.  DsywU  t •  GlMCOck« 
Ml,  N.P.  fM.    1  E9p.  N.P.  Rep.  SOU 
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tocircnm-  sence.     Where  the  witnesses  have  siffnecTseparatelv, 

stances  to  ^  "^  -^ 

prove  the    as  0116  CEH  Only  prove  his  own  act^  they  ought  all  to 
tionof  the  be  Called.     If  the  two  other  witnesses  be  called  by  the 

will.  .   .  .  . 

heir^  and  refuse  to  verify  their  attestation,  still  the 
proof  of  their  hand- writing  will  be  enough^  if  one  of 
the  three  can  prgve  the  other  circumstances  of  the 
execution.  Indeed^  it  has  been  held^  that  if  they  all 
swear  that  the  will  was  not  duly  exe<;uted^  the  devisee 
may  yet  go  into  circumstances  to  prove  the  due  ex* 
ecution  ^.  And  if  an  attesting  witness  to  a  will  im- 
peach its  validity  on  the  ground  of  frauds  and  accuse 
other  subscribing  witnesses  who  are  dead^  of  being 
accomplices  in  the  frauds  it  is  competent  to  the  per- 
son claiming  under  the  will,  to  give  evidence  of  their 
general  good  character*. 


Whether        It  appears,  and  with  the  greatest  reason,  that  the 

the  evi' 

dence  of    evidence  of  subscribing  witnesses  against  their  own 
scribing     attcstatiou  has  always  It^en  received,  if  received,  with 
^n  ^re-  the  utmost  reluctance ;   and  the  courts  have,  on  the 
gSnstttieir  Other  hand,   been  very  ready  to  admit  counter-testi- 
^n^^'~  mony  to  establish  the  will  against  such  suspicious  and 
discordant  depositions.     In  Lowe  v.  JoUiffe',  which 
was  tried  at  bar,  upon  an  issue  of  devisavit  vel  non 
out  of  Chancery,  the  three  subscribing  witnesses  to 
the  testator's  will,  and  the  two  surviving  witnesses  to 
the  codicil,  and  a  dozen  servants  of  the  testator,  all 
swore  him  to  be  utterly  incapable  of  making  a  will, 
or  of  transacting  any  other  business,  at  the  time  of 
making  his  supposed  will  and  codicil,  or  at  any  inter- 
mediate time.     But  this  evidence  was  opposed  by  the 
depositions  of  several  of  the  nobility  and  principal 
gentry  of  the  county  where  the  testator  resided,  who 

.''  Rke  9.  Badmering.    Strange  1096. 

'  1  Blackst.  365,  416. .      '  3  fiarr.  1344^  and  see  6  East,  105. 
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had  frequently  and  familiarly  conversed  with  him^ 
during  the  whole  period,  and  some  on  the  very  day  on 
which  the  will  was  made ;  and  also  of  two  eminent 
physicians  who  attended  him^  and  who  all  swore  to 
his  entire  sanity  and  more  than  ordinary  intellectual 
Tigour  (1), 

The  counsel  for  the  plaintiff  also  examined  to  the 
like  purpose  the  attorney,  a  person  of  unblemfished 
reputation^  who  drew  the  will;  and  read  the  deposi- 
tion of  the  attorney,  by  whom  the  codicil  was  drawn 
and  witnessed^  (he  being  dead,  and  his  testimony 
perpetuated  in  chancery),  who  spoke  very  circum- 
stantially to  the  very  sound  understanding  of  the 
testator,  and  his  prudent  and  cautious  conduct '  in 
dictating  the  contents  of  his  codicil.  Upon  the 
whole,  it  appeared  to  be  a  very  black  conspiracy,  to 
set  aside  the  will,  without  any  foundation  wbatso* 
ever  ;  the  defendant's  witnesses  being  so  materially 
contradicted,  and  some  of  them  so  contradicting 
themselves,  that  the  jury,  after  a  trial  of  fifteen 
hours,  brought  in  a  verdict  for  the  plaintiff,  to  esta- 
blish the  validity  of  the  will  and  codicil,  after  an  ab- 
sence of  five  minutes.  Lord  Mansfield  then  declared 
himself  fully  persuaded,  that  all  the  defendant's  wit- 
nesses, except  one,  being  nineteen  in  number,  were 
grossly  and  wilfully  perjured ;  and  called  for  the  sub- 
scribing witnesses,  in  order  to  commit  them  in  court, 
but  they  had  withdrawn  themselves.  A  prosecution 
of  some  of  them  for  perjury  was  strongly  recom- 
mended by  the  court ;  and  the  three  testamentary 
witnesses  were  afterwards  convicted,  and  sentenced, 
each  of  them,  to  be  imprisoned  for  six  months,   to 


(1)  See  some  obserrations  of  Sir  William  Grant,  the  preseiat 
Master  of  the  Rolls^  in  Burr9ws  v,  Locke*  10  Vez.  Junr.  474. 
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gtand  twice  in  the  pillory^  with  a  paper  on  their  head«^ 
denoting  their  crime,  once  at  Westminster  Hall  Gate^ 
and  once  at  Charing  Cross^  and  to  be  transported  for 
seven  years. 

It  is  observable  that^  although  the  testimony  of  these 
subscribing  witnesses  against  their  own  attestation 
was  t/Itimalely  discredited,  no  doubt  was  entertained 
of  their  competency ;  as  was  remarked  by  the  late 
Lord  Chief  Justice  Kenyon^  in  commenting  upon  this 
case^  in  Bent  v.  Baker  (2)  who  entirely  approved  of 
Mr.  Justice  BuILer's  distinction  in  this  respect  be- 
tween negotiable  and  other  instrnments.  So  that  the 
observation  of  Mr.  Juatice  Yates^  in  the  case  of  Alex- 
ander V.  Clayton^  viz.  that  '^  the  witnesses  ought  not 
to  have  been  admitted  to  give  evidence  against  their 
own  attestation^"  seems  to  have  been  too  strong  for 
the  present  doctrine^  or  perhaps  incorrectly  stated 
by  the  reporter. 

» 
It  is  one  thing  to  offer  testimony  to  destroy  the 
validity  of  an  instrument  attested  by  one's  own  sig- 
nature and  subscription,  and  another  to  deny  the^of 
of  one's  own  attestation.  Lowe  v.  JoUifie,  as  above 
cited,  is  an  example  of  the  admissibility  of  the  former 
species  of  testimony  as  well  as  of  its  liability  to  be 
impugned.  It  is  plain,  uppn  principles,  that  a  man 
ought  to  be  admitted  to  deny  what  appears  to  be 
his  own  attestation ;  for  to  exclude  him  on  a  ground 
of  inconsistency  and  contradiction,  is  to  take  £or 
granted  against  him  what  is  itself  a  primary  object  of 

*  4  Burr.  M24. 


(9)  ST.  R.  34.  and  see  the  reasons  for  this  distiivction  in  Mr. 
J.  Bailer's  opinion,  pronounced  hj  him  in  the  same  case. 
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proof.  But  it  is  equally  Qlear^  that  his  denial  ]»ay  b« 
disopedited  and  overthrown  by  the  counter-testimony 
of  the  other  witnesses^  and  that  the  will  roay  be  esta- 
blished against  such  4  denial  Thus  in  the  case  pf 
Alei^^nder  t^.  Clayton;  mentioned  aheve^  Mr.  Jus^i^^ 
Yat?s  observed,  that  there  were  many  cases  whera 
one  of  the  witnesses  had  supported  a  will,  by  swear^ 
ing  that  the  other  two  had  attested,  though  they  both 
denied  it  And  upon  the  same  occasion  it  was  s^id 
by  Lord  Mansfield,  ''  thfit  he  had  l^qown  several 
cases,  both  upon  bonds  and  wills,  where  the  attest^- 
tion  of  witnesses  had  been  supported  by  the  evidence 
of  the  other  witness,  against  that  of  the  attesting  wit- 
nesses who  had  denied  their  own  attestation.  I( 
would  be,  added  his  Lordship,  of  terrible  conse^ 
queiice,  if  witnesses  to  wills  were  to  be  tampered 
with  to  deny  their  own  attestation/' 

Thus,  therefore,  the  law  appears  to  be  well  settled  of  tiiedoc- 

*  '  ,  ^      trine  laid 

and  discriminated  upon  these  important  points  of  evi-  ^lo^i^  g«- 

nerally  by 

dence ;  and  it  is  to  be  observed,  that  the  present  con-  LordMan* 
sideration  is  confined  to  the  CHse  of  subscribing  wit-  waiton  r. 
nesses ;  and  that  therefore  there  is  nothing  in  what     *  *^* 
has  been  stated,  or  produced,  which  contradicts  the 
maxim  of  law,  as  it  was  recognised,  or  decided  upon 
in  Walton  and  others  v.  Shelley%  that  no  man  shall 
he  suffered  to  give  evidence  to  invalidate  his  own  in- 
urnment;  nor  does  it  seem  that  Lord  Mansfield,  ip 
pronouncing  his  judgment  in  that  case,  l9.id  flown  the 
rule  with  greater  latitude  than  ftccords  with  the  set- 
tled distinction,  as  to  the  testimongf  of  subscribing 
witnesses,  above  adverted  t^.    '"  What  strikes  me^" 
aaid  hit  Lordship^  ^'  is  th^  nde  of  l%Wj  |oma<^^  Vjppa 

'  iT.R.2e§. 
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public  policy,  which  I  take  to  be  this — that  no  party 
who  has  signed  a  paper  or  deed^  shall  ever  be  per- 
mitted to  give  testimony  to  invalidate  that  instrument 
which  he  has  signed."  Now  it  is  plain,  that  a  sub- 
scribing witness  to  a  deed  or  will,  is  in  neither  case^ 
by  force  of  such  subscription^  a  party  to  the  instru- 
ment. 


Adbtme-        jj  jg  t^ue,  indeed,  that  the  admission  of  a  subscrib- 

tion   be-  '  ' 

tween  the    \i^cr  witness  to  a  will  to  invalidate  that  instrument. 

attesration        ° 

of  wills  and  forms  a  stronger  case  than  where  such  witness  comes 

deed^,  in  ^      ^    ^ 

respect  to    to  dcstroy  the  validity  of  a  deed  which  he  has^ attested ; 

the  poiat 

under  con-  sincc,  in  the  latter  instance,  he  attested  only  the  exe- 

flidcrfttioo 

cution,  and  not  the  intrinsic  or  general  validity  of 
the  instrument;  but  in  the  former,  the  testamentary 
capacity  of  the  testator,  as  well  as  his  formal  execu- 
tion, is  verified  by  the  subscription  of  the  witness; 
not  to  mention  also  that  such  subscription  is  essential 
to  the  constitution  and  perfection  of  the  instrument 
itself,  so  that  in  giving  testimony  against  the  validity 
of  the  will  which  he  has' attested,  he  comes  to  over- 
throw that  which  he  himself  was  actively  and  instru- 
mentally  concerned  in  establishing. 

twifen^ffe-       ^*  sccms  probable,  therefore,  that  the  consideration 
•trimenu'  ^^  thcsc  peculiarities,  belonging  to  the  attestation  of 
tostr^**"    wills,  suggested  to  Lord  Ken)on  a  foundation  for 
^•■**-       the  resemblance,  which,  in  the  case  of  Adams  v. 
Lingafd ',  his  Lordship  appeared  to  think  there  ex- 
isted between  the  case  of  an  indorser  of  a  bill  aud  a 
subscribing  witness  to  a  will,  as  to  the  admissibility 
of  their  evidence  to  overthrow  the  instrument  to 
wbich  they  had  given  credit  by  their  signature*    la 

FMke  NL  Pr*  Cs.  117. 
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Adams  v.  Lingard^  which  was  the  case^  of  an  indorser 
of  a  bill^  the  late  Chief  Justice  said^  that  he  wished  the 
point  to  be  settled  in  the  House  of  Lords^  being  then 
of  opinion^  that  the  fndorser  was  a  witness  proper  to 
be  heard^  and  other  judges  being  of  a  contrary  opi- 
nion. He  then  mentioned  a  case  which  was  before 
Sir  Joseph  Jekyll,  many  years  before,  and  another^ 
which  had  been  decided  since,  meaning  that  of  Lowe 
V.  Jolliffe  above  stated,  wherein  his  Lordship  said,  it 
had  been  determined  at  a  trial  at  bar,  that  three  sub- 
scribing witnesses  to  an  instrument  might  be  per* 
mitted  to  deny  the  validity  of  it 

But  when  the  question  came  before  the  court  on  a 
motion  for  a  new  trial  (his  Lordship  still  adhering  to 
his  former  opinion)  it  was  said  by  BuUer  J.  that 
*'  the  case  before  them  was  very  different ,  from  that 
of  witnesses  to  a  will.  The  indorser  had  passed  that 
negotiable  instrument  to  the  plaintiff  as  a  good  and 
valid  security,  and  it  would  be  attended  with  con*- 
quences  most  injurious  to  society,  if  these  securities 
might  be  cut  down  by  the  persons  passing  them;  it 
was  only  for  two  men  to  conspire  together  to  cheat 
all  the  world."  It  is  remarkable,  that  in  the  much 
considered  case  of  Bent  v.  Baker,  which  was  deter- 
mined three  years  before  that  of  Adams  v,  Lingard^ 
Lord  Kenyon  expressed  his  entire  acquiescence  in 
the  distinction  as  to  this  point,  between  negotiable 
instruments,  and  deeds  and  wills. 


The  reader  has  been  shewn  above,  that  the  testi-  o^  the 

proof  to  es- 

mony  of  one  of  the  three  witnesses  is  enough  to  prove  ^Mi^h  a 

L  will  of 

a  will  of  lands,  in  a  court  of  common  law.  He  will  lands  io 
find  the  same  rule  of  evidence  laid  down  in  early  eqait/. 
cases  >¥ith  respect  to  the  mode  of  establishing  a  will 

M  2 


164  Making  and  publishing  Wills.      Chap.  I. 

in  the  courts  of  equity.  Thus  in  the  case  of  Longford 
V.  Eyre',  Lord  Macclesfield  makes  the  following  ob- 
servation :  "  The  proper  way  of  e*xamining  a  witness 
to  prove  a  will  as  to  lands,  is,  that  the  witness  should 
not  only  prove  the  executing  the  will  by  the  testator, 
and  his  own  subscribing  it  in  the  presence  of  the  tes- 
tator, but  likewise,  that  the  rest  of  the  witnesses 
subscribed  their  names  in  the  presence  of  the  tes- 
tator ;  and  then  one  witness  proves  thefvll  execution 
of  the  will,  since  he  proves  that  the  testator  executed 
it,  and  likewise,  that  the  three  witnesses  subscribed  it 
in  his  presence." 

the  set-  But  in  the  case  of  Townsend  v.  Ives  *,  which  came 
4ioww,that  on  about  twenty-five  years  afterwards  in  the  CJourt 
ne»sc8,7f '  of  Chancery,   where  the  bill  was  preferred  by  the 

living  mast  •  j.  »/ 

beeSmin-  legatees,  whosc  legacies  were  charged  on  the  real 
estate,  to  have  the  will  established,  the  rule  was  pe* 
remptorily  laid  down,  that  all  the  vritnesses,  if  living, 
must  be  examined,  to  prove  a  will  of  lands.  Thus 
also  Lord  Camden,  in  the  above  cited  case  of  Hin- 
don  V,  Kersey,  in  speaking  first  of  the  method  of 
proof  in  a  court  of  common  law,  says,  ''  one  witness 
is  sufficient  to  prove  what  all  the  three  have  attested; 
and  though  that  witness  must  be  a  subscriber,  yet 
that  is  owing  to  the  general  common  law  rule,  that 
where  a  witness  has  subscribed  an  instrument,  he 
must  always  be  produced,  because  he  i^  the  5es<  evi- 
dence. This  we  see  in  common  experience ;  for  after 
the  first  witness  has  been  examined,  the  will  is 
dways  read."  But  the  same  judge  speaking  after- 
wards of  the  course  of  the  Court  of  Chancery  in  this 
respect,  expresses  himself  thus :  ^^  Sanity  is  the  great 

■ 

'  1  P.  Wm«.  741.  M  Wih.  1748. 
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fact  which  the  witness  has  to  speak  to,  when  he 
comes  to  prove  the  attestation ;  and  that  is  the  true 
reason  why  a  will  can  never  be  proved  as  an  exhibit 
viva  voce  in  Chancery^  though  a  deed  may ;  for  there 
must  be  liberty  to  cross-examine  to  this  fact  of  sanity. 
From  the  same  consideration  it  is  become  the  invari'- 
able  practice  of  that  Courts  never  to  establish  a  wiU^ 
unless  all  the  witnesses  are  examined ;  because  the 
heir  has  a  right  to  proof  of  sanity  from  every  one  of 
those^  whom  the  statute  has  placed  about  his  ancestor."' 

But  if  one  of  the  witnesses  be  dead^  a  will  may  be  if  one  of 
read^  on  proof  of  his  hand- writings  though  this  must  nessesbe 
be  accompanied  by  positive  and  satisfactory  proofs  of^sSaaa- 
that  he  is  dead.     Thus  in  Bishop  v.  Burton  \  the  ma^^bf 
plaintiff  being  put  to  prove  the  will,  the  proof  was  '**^* 
of  the  hands  of  the  devisor,  and  of  two  of  the  sub- 
ttcribing  witnesses,  who  were  proved  to  be  dead ;  and 
as  to  J.  B.  the  third  subscribing  witness,  the  wit- 
ness  deposed,   that  he  was   credibly   informed   in 
the  country  where  he  lived,  and  believed  it  to  be 
true,  that  he  died  two  years  before,  and  believed  his 
name  subscribed  was  his  proper  hand-writing.     But 
the  Court  was  of  opinion,  that  that  was  not  sufficient 
proof  to  have  the  will  read  in  evidence. 

In  Grayson  v.  Atkinson*,  an  objection  was  made  wh^her 

^  ^  J  the  hand- 

for  the  defendant,  that  one  of  the  witnesses  beinff  writing 

^    may  be 

beyond  sea,  and  the  others  not  having  sworn  that  the  proved 

'  See  Ogleo.  Cook,  1  Vez.  177.  all  must  be  examined  or  a  reason 
giTen  why  any  one  is  not.  And  see  Harris  o.  Ingledew,  3  P.  Wms. 
in.  But  in  Powell  v.  Clearer,  «  Bro.  C;  C.  504.  Lord  Thurlow 
taid  the  practice  had  been  so ;  but  he  doubted  whether  the  ruls 
had  at er  been  laid  down  so  largely* 

I  Comyns  Rep.  OH.  '  1  Vez.  459. 


166  Making  and pnhlishing  Wills.      Chap.  I. 

^'*ta"is  *^**^*^^  acknowledged  his  hand-writing  to  the  third/ 
b^ond  ^ho  Was  abroad,  and  there  being  no  proof  about  him, 
the  will  could  not  be  established :  on  the  other  side 
it  was  contended,  that  the  same  credit  was  to  be 
given  to  his  hand-writing  as  if  dead.  But  the  Lord 
Chancellor  Hardwicke  doubted  thereof,  and  said, 
'^  he  did  not  know  that  it  had  been  determined,  that 
the  same  credit  was  to  be  given  to  the  hand-writing 
of  a  witness  beyond  sea,  as  if  dead,  because  it  was 
not  necessary  to  presume  the  impossibility  of  getting 
at  him,  and  he  was  apprehensive  fraud  might  be 
used."  (3) 

In  the  case  of  Lord  Carrington  v.  Payne",  how- 
ever, a  question  was  made,  whether^  one  of  the  wit- 
nesses to  the  will  being  abroad,  in  Jamaica,  it  was 
necessary  to  send  out  a  commission  to  examine  him. 
His  hand-writing  was  proved ;  and  the  other  two 
witnesses  were  examined.  Lord  Alvanley,  then  the 
Master  of  the  Rolls,  held  that  it  was  not  necessary  to 
have  his  examination ;  but  that  it  was  the  same  as 
if  he  was  dead.  But  his  Honour  seemed  to  found 
this  resolution  on  the  submission  of  the  heir,  who, 
he  observed,  did  not  make  a  point  of  it.  He 
mentioned  a    case,    however,    where    one   of  th* 

■  5  Vez,  jun.  411. 


(3)  To  obviate  the  inconTenience  which  may  arise  from  ths 
death  of  witnesses  a  bill  may  be  Hied  in  a  court  of  equity  to  per« 
petuate  the  testimony,  in  which  the  complainant  prays  leave  to  ex- 
amine  the  witnesses,  to  the  end  that  their  testimony  may  be  pre- 
sciTed  and  perpetuated.  The  object  of  the  bill  is  to  preserve  tes« 
timony  for  future  litigation,  and  is  properly  brought  when  the 
party  is  in  undisturbed  possession,  and  where  he  has  no  present 
•pportunity  of  proTiog  the  will  against  the  heir  at  law* 
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witnesses  being  in  India^  it  was  held  not  neces- 
sary, but  very  dangerous^  to  send  the  original  will 
abroad.  And  where^  in  another  case,  before  Lord 
Chancellor  Thurlow^  it  was  argued  that  one  of  the 
witnesses  to  the  will  was  abroad^  his  Lordship  said  % 
he  doubted  whether  the  rule  had  ever  been  laid  down 
so  largely  as,  that  the  will  could  not  be  proved^ 
without  examining  aU  the  witnesses^  although  the 
practice  has  been  to  examine  all. 

This  rule  has  been  relaxed  in  other  instances^  ThehaaA. 

writing  of 

where^  to  have  rigidly  adhered  to  it^  would  ha^e  im-  awiucM, 
posed  impossibilities  upon  persons  coming  into  equity  the  sob- 
to  establish  these  instruments.     As^  where  a  witness  ha^'becomt 
to  a  will  of  real  estate  had  since  become  insane^  may'be 
proof  of  the  hand-writing  of  such  witness  was  al-  ^^^^* 
lowed ''.      And  in  a  very  late  case  at  the  RoUs^  proof 
even  of  the  hand-writing  was  dispensed  with,  in  the 
case  of  an  old  will,   which  appeared  by  the  date  to 
have  been  made  30  years  before,  the  testator  having 
been  dead  above  SO  years,  and  no  account  being  to 
be   obtained  of   one  of  the  subscribing  witnesses. 
The  hand-writing  of  two  of  the  witnesses  was  proved : 
and  his  Honour  observed,  that  he  did  not  see  how  a  And  in  th^ 
will  could  be  distinguished  from  a  deed  as  to  this  ©"d  wm,*" 
point ;  only  that  the  former,  not  having  effect  till  the  Te'l-ol?'' 
death,   wanted  a  kind  of  authentication  which  the  eS°ofaStI 
other  had.     That  was  from  the  nature  of  the  subject,  "f^the'^^ 
But  he  thought  the  proof  sufficient  in  that  case  ;  for  f^^^^iJ" 
in  a  late  case  (3)  in  the  Court  of  King's  Bench,  an  <Ji?P«»cd 

■  2  Bro.  C.  C.  504.        •  Bennet  v.  Taylor,  9  Yei.  jun.  3i81.    * 


(4)  Cunliff  V.  Sefton,  2  East.  IBS.  where  in  an  action  upon  a 
Jiond|  endence  was  offered  that  diligent  inqaiiy  had  been  made 
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irtqtiii^  of  jtiftt  the  same  kind  was  held  suifitiet^t, 
trhich  excluded  the  question.  In  that  case  tht^y 
h^d  made  all  inquiry^  and  could  heai"  nothing  of  the 
witness.  ^ 


StdiTON  XVII. 


Personalty. 

WITH  respect  to  personal  estate^  except  the 
will  be  made  and  proved  according  to  the  forms  re* 
quired  by  the  19th^  SOth^  and  Slst  sections  of  the 
statute^  to  validate  the  nuncupative  testament^  or 
where  it  is  the  case  of  soldiers  in  actual  military  ser<- 
vice^  (who  by  virtue  of  the  33d  section  of  the  said 
statu  te^  may  still  make  nuncupative  wills 'without  the 
necessity  of  observing  the  forms  to  which  nuncu- 
pative testaments  are  subjected  by  the  preceding 
clauses,)  all  testamentary  dispositions  thereof  must^ 
sitice  th^  statute  of-  frauds^  be  in  Writing. 


after  one  of  tbe  subscribing  witnesses,  at  tbe  places  of  residence  of 
tbe  obligor  and  obligee,  and  that  no  account  could  be  obtained  of 
such  a  person,  who  he  was,  where  he  lived,  or  of  any  circum- 
stance relating  to  him,  it  was  held  sufficient  to  let  in  proof  of  the 
hand-WrUmg  of  the  dither  subscribing  wUnessy  who  had  unce  IS* 
come  interested  as  admiiufitmiiiz  to  the  oblige^  and  was  A  pHuatiff' 
on  the  record. 
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The  EccIeBiastical  Courts^  to  whose  jurisdiction  the 
eBtablishment  of  personal  testaments  appertain^  re- 
qaire  no  ceremonies  in  the  publication  thereof^  or  the 
subscription  of  any  witnesses  to  attest  the  same. 
Swinburn  seems  to  have  considered  it  necessary^  in-^ 
deed,  that  a  testament  of  chattels  should  be  published 
in  the  presence*  of  two  sufficient  witnesses^;,  and 
Bracton  ^  appears  to  have  held  the  sam^  opinion  ;  or 
rather^  according  to  Sir  William  Blackstone^  to  have 
copied  implicitly  the  rule  of  the  civil  law.  For  it  is 
not  to  be  doubted,  but^  that  a  will  of  personal  estate^ 
if  written  in  the  testator's  own  hand^  though  it  has 
neither  his  name  nor  seal  to  it^  nor  witnesses  present 
at  its  publication,  is  effectual,  provided  the  hand- 
writing can  be  sufficiently  proved "".  And  though  it 
be  written  by  another  person^  by  the  testator's  direc" 
tion,  without  even  having  been  signed  by  the  testae- 
tor,  if  it  can  be  shewn  to  have  been  made  according 
to  such  instructions,  and  to  have  received  the  appro- 
bation of  the  testator,  it  will  be  effectual  to  pass  the 
personal  estate  '. 

The  proof  of  tlie  will  may  be  in  two  forms,  of  Of  pror- 

*  *f  '  iiig  a  vfill 

which  the  one  is  called  the  vulfi^r  or  common,  the  inthecom- 

^  mon  and 

Other  is  termed  the  solemn  form^  or  form  of  law.     If  solemn 

form. 

the  will  be  not  contested,  the  executor  or  administra- 
tor durante  minore  letate,  or  durante  absentia,  or 
cwm  testamento  annexo,  may  prove  it  by  his  own 
oath,  or  as  it  is  said,  in  some  dioceses  in  York,  with 
the  additional  oath  of  one  witness,  before  the  ordi- 
nary or  his  surrogate.    But  if  the  validity  of  the  will 

'  Vid.  Swinb.  on  Wills,  pt.  1.  sect.  3.  *  Lib;  2.  c.  26. 

*  Godolph.  O.  L.  p.  1.  c.  21. 

*  Limbery  r.  Mason  and  Hide,  Comyns,  452.  Gilb.  Rep*  360, 
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be  disputed,  it  then  becomes  necessary  to  prove  and 
establish  the  will  in  the  solemn  way,  or,  as  Swinbum 
expresses  it,  in  form  of  law ;  that  is,  per  testes^  in 
the  presence  of  such  persons  as  would  be  interested 
if  the  deceased  had  died  intestate.  Two  witnesses 
must  then  be  sworn  and  examined  upon  interrogatories 
administered  by  the  adverse  party.  Between  which 
two  forms  of  proving  a  will,  there  is  a  substantial 
difference  of  effect,  for  after  an  informal  proof  the 
executor  may  be  compelled  again  to  prove  the  will 
in  due  form  of  law,  which  may  be  inconvenient  if 
the  witnesses  are  dead  in  the  mean  time.  The  exe- 
cutor  may,  therefore,  if  he  please,  for  greater  safety, 
if  he  himself  have  an  interest  in  the  will,  elect  to 
have  the  will  proved  in  the  more  solemn  form  *,  and 
in  such  case  he  must  cite  the  persons  wlio  would  be 
interested  under  an  intestacy,  to  be  present  at  the 
probation  thereof.  If  the  will  is  only  proved  in  the 
common  form,  it  may  at  any  time  within  SO  years 
be  disputed^,  but  if  the  solemn  form  be  pursued,  and 
no  adverse  proceedings  are  instituted  within  the  time 
limited  for  appeals,  the  wiU  is  liable  to  no  future 
controversy  '. 

When  a  will  is  proved  by  the  probation  of  the 
hiore  formal  or  solemn  kind  above  alluded  to,  the  ci- 
vil law  rule  of  establishing  all  proof  up6n  the  testi- 
mony of  two  witnesses,  is  followed  in  our  Ecclesi- 
astical Courts.  And  such  witnesses  must  be  able,  at 
least,  to  depose,  that  the  testator  declared  the  writing 
produced  to  be  his  last  will  and  testament,  unless 
where  the  will  or  codicil  was  written  by  the  testator 

*  Bum.  Eccl.  L.  208. 

'  Gt)dolph.  O.  L.  62.  ;  4  Bam.  EccL  h.  SOT. 
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himself;  in  which  case^  as  has  been  above  observed^ 
the  validity  thereof  may  be  established  upon  proof  of 
the  hand-writing  only,  but  it  ought  to  be  by  the  evi- 
dence of  such  as  have  seen  him  write** ;  and  though  of  the  ge» 

neral  ne- 

this  evidence  ought,  in  general,  to  be  given  by  two  cessity  for 

two  wit» 

witnesses,  yet,  if  there  be  one  subscribing  witness,  ncsscsto 

t  I       ^  /•     I       •  1        •  /•     I       estab.'iah  a 

who  appears  to  attest  the  fact  of  the  identity  of  the  fact  in  the 
will^  the  testimony  of  a  single  witness  is  said  to  be  ucai 
sufficient.  And  where  the  will  has  been  wholly 
written  by  the  testator,  and  there  are  corroborating 
circumstances^  the  clear  testimony  of  one  witness  has 
prevailed  in  the  spiritual  court.  The  general  neces- 
sity for  the  evidence  of  two  witnesses  is  borrowed 
from  the  Roman  law ;  the  maxim  of  which  is,  that  one 
witness  alone  cannot  be  heard,  or,  in  other  words, 
is  no  witness  at  all  \  ''  Unius  responsio  testis  omnino 
turn  audiatur  (1)." 

We  have  seen,  that  notwithstanding  the  rule  of  the 
Roman  law,  that  nemo  testis  esse  debet  in  propria  cau- 
sa, legataries  were  permitted  to  give  evidence  in 
support  of  a  will,  upon  the  distinction  between  par- 
ticular and  universal  successors  ;  but  that  by  the  prac- 
tice of  the  Ecclesiastical  Courts  of  this  kingdom,  no 

^  See  the  case  of  Eagleton  v,  Kingston,  8  Vez.  jun.  438. 
*  See  the  case  of  Thwaites  v.  Smith,  1  P.  Wms.  13. 


(1)  Cod.  4.  20.  9.  Where  the  Ecclesia^^tical  Court  proceeds  in 
a  matter  merely  spiritual,  or  confined  to  their  own  juiisdictlon,  no 
prohibition  lies,  if  their  proceedings  are  contrary  to  common  law ; 
as  if  they  refuse  the  testimony  of  one  witness.  But  if  they  dis- 
allow the  proof  of  a  temporal  matter,  by  one  witness,  though 
such  temporal  matter  be  incident  to  a  matter  \vithin  their  jurisdic- 
tion, a  prohibition  lies  from  the  temporal  courts.  1  Show.  158, 
172.  Shatter  v.  Friend,  and  see  H.  II.  C.  L.  5th  edit,  and  the  note 
(q)  by  the  Editor. 
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legatee  could  be  received  to  give  his  testimony  to 
establish  a  will  of  personal  estate^  until  his  interest 
had  been  removed  by  his  receipt  of  the  value  of  his 
legacy^  or  until  he  had  renounced  it^  and  discharged 
the  executor.^ 

w  the  B^l  as  to  the  form  of  the  instrument  itself,  the 

form  of  th€  •' 

testament.  Ecclesiastical  Courts  are  not  scrupulous.     A  memo- 
randum or  scrap  of  paper,  written  ^  by  a  person  in 
contemplation  of  death,  and  with  a  design  to  make 
it  operative  after  that  event,  may  be  proved  in  that 
court  as  testamentary ;  and,  if  so  received,  it  seemi 
Dctermi-    a  court  of  equity  will  support  it.    A  string  of  exam* 
the  Eccie-   pjes  might  be  cited  to  illustrate  this  observation  ;  many 
Courts  on    wcrc  produced  in  the  case  of  Limbery  and  Mason  v. 
ject,  Hyde  ; "  among  which  that  of  Loveday  v.  Claiidg^e 

is  strong  to  the  purpose. 

The  testator  intending  to  make  his  will,  pulled  a 
paper  out  of  his  pocket,  and  wrote  down  some  things 
with  ink,  some  with  a  pencil,  and  though  it  had  no 
conclusion^  but  appeared  to  be  a  draft  which  he  in- 
tended afterwards  to  finish,  (for  it  was  not  signed, 
but  had  at  the  end  a  calculation  of  his  effects,  an  ac- 
count of  his  tea-table,  and  an  order  to  pay  a  dividend 
,  of  stocks  ;)  yet  it  was  held  to  be  a  will. 

Thus  too,  in  a  case  where  a  woman  possessed  of 
considerable  real  and  personal  property,  wrote  a  let- 
ter to  an  attorney,  her  friend,  giving  h\m  an  account 
how  she  would  dispose  of  the  same,  and  in  her  igno* 
rant  way,  added,  ''  please  not  to  put  this  rigmaroU 

^  Vide  supra,  p.  135. 

'  Vid.  Cox  o.  %88et^  3  Vez.  jun.  158* 

"  Com.  452.  and  see  Downing  «•  TowDBeod,  Ambler  380.  6M« 
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in  till  I  find  it  correct — this  only  by  way  of  memo- 
randum in  case  I  should  go  off  suddenly, "  and  the 
testatrix  survived  the  writing  of  that  letter  three  or 
four  months,  but  took  no  further  steps  therein.  Sir 
George  Hay  was  of  opinion,  that,  under  the  circum- 
stances, such  letter  could  not  operate  as  the  will  of 
the  deceased  ;  but  on  an  appeal,  the  Court  of  Dele- 
gates reversed  his  sentence. 

In  Cobbold  v.  Bowes,  a  gentleman  gave  instruc- 
tions to  his  attorney  to  prepare  his  will  for  the  dispo- 
sition of  his  real  and  personal  estate.  The  will  was 
accordingly  prepared ;  settled  by  the  testator  and  en- 
grossed for  execution  with  the  usual  clauses  of  attes- 
tation. This  will  was  of  considerable  length,  and  at 
the  left-hand  corner  of  each  &heet  of  paper  wasr  the 
word  '  witnesses/  Upon  the  death  of  the  deceased, 
the  will  was  found  with  his  name  subscribed  to  each 
sheet,  and,  opposite  to  the  seal,  on  the  last  sheets 
but  not  witnessed.  Dr.  Calvert,  the  then  judge  of 
the  Prerogative  Court,  was  of  opinion,  that  the  de- 
ceased, by  permitting  the  clause  of  attestation  to  re- 
main,  had  bound  himself  down  to  a  formal  execu- 
tion, and  therefore  pronounced  against  the  will ;  but 
on  appeal,  the  Court  of  Delegates  reversed  such  sen- 
tence, and  thereby  rendered  the  will  valid  as  to  per- 
sonal property  (2). 

To  the  same  effect  was  that  of  Wright  v.  Walthoe, 
cited  in  limbery  v.  Mason ",  where  there^were  three 

* 

'  Com.  462. 


(%)  See  these  cases  more  at  large  In  a  note  by  the  Reporter  to  the 
iaie  of  Matthewi  v.  Warner,  4  Ves.  jun.  900. 


174  faking  and  publishing  WiUs.    Chap,  I. 

testamentary  schedules^  whereof  one  was  without 
date  ;  to  the  second  the  words  '  in  witness'  were 
subjoined  ;  and  the  third  concluded  abruptly  ;  yet 
being  written  by  the  testator,  they  were  declared  to 
be  his  will.  In  the  same  manner^  and  about  the  same 
time,  viz,  in  the  year  1711,  in  a  case  of  Worlick  v. 
Pollett,  before  the  Delegates,  where  the  testatrix 
had  sent  for  a  person  to  make  her  will,  and  given 
him  instructions  for  the  same,  and  the  will  was  ac- 
cordingly drawn,  read  to,  and  approved  by  her,  and 
declared  by  her  to  be  her  last  will,  and  three  witness- 
es were  sent  to  see  her  execute,  the  words  signed  and 
sealed  being  already  written,  but  she  died  before  any 
other  execution,  it  was  held  a  good  will  before  the 
Delegates,  who  affirmed  the  first  sentence  which  had 
been  reversed  upon  an  appeal. 

And  again,  in  a  cause  of  Brown  v.  Heath,  deter- 
mined in  1721,  where  a  will  of  real  and  personal 
estate  was  prepared  in  order  to  be  executed,  though 
there  were  several  blanks  in  it,  and  the  testator  died 
before  execution  ;  yet  it  was  held  a  good  will  of  the 
personal  estate,  and  though  more  was  intended  to  be 
done,  yet  it  was  adjudged  that  it  should  be  good  for 
what  was  done. 

But  the  later  determinations  at  Doctors  Com- 
mons seem  tending  to  establish  a  stricter  doctrine. 
It  now  appears  to  be  agreed,  that  if  a  testator 
leaves  an  instrument,  which,  upon  the  face  of  it, 
carries  evidence  of  an  intention  in  the  framer'  to 
perfect  it  by  some  further  solemnity,  which  he  died 
without  having  superadded,  having  had  afterwards 
sufficient  time  and  health  and  recollection  to  com- 
plete it,  such  paper  may  be  inferred  not  to  have  been 
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intended  to  operate  as  it  stood^  and  the  omission 
to  perfect  it  may  ground  a  preiSumption  of  a  change 
of  mind  in  the  deceased.  Thus^  also^  where  a  per- 
son had  written  a  paper^  purporting  to  be  a  disposi- 
tion of  his  property^  to  which  a  clause  of  attestation 
was  added^  but  not  filled  up^  sentence  has  been 
pronounced  for  an  intestacy  upon  an  inference^  from 
this  omission^  of  change  of  intention. 

Griffin  v.  Griffin  (3)^    determined  at    the    Com* 
mons  a  few  years  ago^   was  decided  upon  similar 
principles.     Richard  Griffin  executed  a  testamentary 
paper^  dated  27th  September  1777.     On  the  18th  of 
January  1789^  he  began  a  paper^  and  having  written 
no  more  than  the  commencement  of  what  he  meant  to 
do^   being  called  away  to  dinner^   he  locked  up  the 
paper.     On  the  27th  of  the  same  month  he  died  sud- 
denly^ while  sitting  on  the  bench  as  a  justice  of  the 
peace.     The  questions  were,  whether  this  unfinished 
paper  was  a  revocation  of  the  former  paper  executed 
in  1777 :  or,  whether  it  was  to  be  established  substan- 
tively, and  conjunctively  with  the  former  paper.     It 
was  determined,  that  the  unfinished  paper  could  have 
no  effect ;   the  testator  having  lived  eight  days  after 
making  it,  in  health  and  capable  of  business ;  and  not 
having  concluded  it,  the  presumption  of  law,  even  if 
there  had  been  no  other  paper,  would  have  been,  that 
he  never  meant  to  finish  it ;  or  that  it  was  intended 
only  as  a  draft  for  consideration ;   and  the  case  was 
«till  stronger  as  there  vt^as  an  executed  paper. 


(3)  Cited  in  Matthews  v.  Warner,  4  Vex.  jua.  197.  note  (a)  and 
fee  e»  parte  Fearon  §  Yez.  jua.  644. 
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Of  the 
principle 
on  which 
the  Courts 
act  in  re- 
ceiving or 
rejecting 
informaf 
papers  as 
testamen- 
tary. 


The  same  doctrine  is  recognized  by  Lord  Eldon^ 
in  the  late  case  of  Coles  r.  Trecothic^  who  thus  ex- 
presses himself  on  the  point :  '^  The  observation  is 
just^  that  as  to  personal  estate^  if  it  appear  ujpon  the 
\f  ill^  that  something*  more  was  intended  to  be  done^ 
and  the  party  was  not  arrested  by  sickness  or  deaths 
that  is  not  held  a  signing  of  the  will.''  It  seems^ 
therefore,  to  be  now  understood,  that  not  erery  scrap 
of  paper  which  a  man  writes  in  contemplation  of 
death,  making  mention  of  intended  dispositions  of  his 
personal  property,  will  be  received  in  the  Ecclesias- 
tical Court  as  testamentary ;  but  it  must  appear,  and 
that  from  the  paper  itself,  and  not  from  extrinsic  evi- 
dence, that  the  writer  intended  the  paper  to  operate 
as  it  stood  when  it  was  written,  without  contemplating 
any  farther  act  to  be  done  to  give  to  it  its  perfection 
and  full  authenticity ;  and  this  intention,  every  such 
paper,  if  it  contains  dispositions  of  person'al  property 
prospectively  to  the  decease  of  the  party,  will  be  held 
to  import,  unless  by  its  mode  of  expression  or  manner 
of  execution,  it  discloses  a  suspended  intention  in  the 
party  framing  it. 


But  the  further  act  intended  to  be  done,  must 
be  such  as  denotes  a  suspension  of  the  actual  in* 
tention  to  make  an  operative  disposition.  In  the 
case  of  the  will  of  William  Huntingdon,  the  late 
dissenting  minister  of  Providence  Chapel  in  Gray's- 
Inn-Lane,  an  attorney  had  taken  down  the  dispositions 
of  his  property  from  the  mouth  of  the  testator,  and 
afterwards  read  them  over  to  him,  and  the  same  were 
approved  by  him,  and  a  fair  copy  directed  to  be  miade 


*  9  Yes.  jnn.  ft49. 
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and  brought  to  him  the  next  morning  to  be  executed 
as  a  wiU,  but  the  testator  died  in  the  course  of  the 
night.  Dr.  NichoU  held  this  circumstance^  of  the 
direction  to  the  attorney  to  make  a  fair  copy,  and 
bring  it  next  morning  to  be  executed,  as  conclusive 
of  his  having  fully  made  up  bis  mind  on  the  subject 
of  his  will,  and  accordingly  pronounced  for  the  vali« 
dity  of  the  testamentary  paper,  and  refused  the  ap- 
plication on  the  part  of  the  next  of  kin^  to  have  the 
costs  paid  out  of  the  estate. 

It  seems  hardly  necessary  to  say^  (the  propositioa 
being  implied  in  what  has  gone  before,)  that  the  paper 
must  appear  to  be  written  with  the  actual  design  of 
disposing  after  death  of  the  property  in  question. 
There  must  be  the  animus  teslandi,  which  is  rendered 
in  the  Touchstone  ^  by  the  expressions  of  ^^  a  mind 
to  dispose — a  firm  resolution  and  advised  determina- 
tion to  make  a^  testament ;  for  it  is,  says  that  book^ 
the  mind,  not  the  words,  which  doth  give  life  to  the 
testament/'  Therefore,  continues  the  same  author^ 
"  if  a  man  rashly,  unadvisedly,  incidentally,  jestingly, 
or  boaslingly,  and  not  seriously,  write  to  say,  that 
luch  a  one  shall  be  his  executor,  or  have  all  his  goods, 
or  that  he  will  give  to  such  a  one  such  a  thing ;  this 
is  no  testament,  nor  to  be  regarded'*  (4).     Upon  the 

'  404. 


(4)  A  case  recently  decided  at  the  Commoas,  raised  the  question 
•f  the  animus  testandi  upon  a  very  singular  state  of  facts.  It  was 
a  proceeding  relatire  to  the  will  of  T.  N.  deceased,  an  attorney, 
which  was  propounded  on  the  part  of  his  two  children,  who  were 
the  universal  legatees  named  in  it,  and  opposed  by  the  widow*  N; 
had  been  in  habits  of  intimacy  with  K.,  they  having  frequent  oc^ 
Vision  to  transact  business  together,  the  former  as  jtfae  solicitor, 
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whoie^  therefore^  the  mind  and  intention  seems  to  be 
'  ^YBvy  thing'-^th^  manner  nothing.    Insomuch^  th^  if 


and  the  latter  as  tl^e  steward  of  Sir  C.  M.  Upon  these  occasiont 
they  were  in  the  habit  of  ridiculing  the  general  prolixity  of  legal 
Instruments,  and  of  trying  their  skill  in  framing  them  with  the 
graatest  j^ossible  breTity.  On  the  SOtk  of  July  1803^  (the  date  ef 
the  will  in  qaestion,)  N.  and  K«  dined  tegether,  and  after  dinger 
K-  (landed  a  paper  into  N.'s  hands,  aayiog^  ^^  it  waa  his  will^  aad 
asking  him  if  it  was  not  a  Talid  one."  |>7.  answered,  that  it  wae  a 
Tery  good  will,  and  immediately  took  a  sheet  of  paper  and  wrote 
the  will  in  question  in  these  terms  :  ^^  I  leare  my  property  between 
my  two  children ;  I  hope  that  they  will  be  Tirtuous  and  independ« 
•nt,  and  that  they  will  worship  God  and  not  black  coats."  Ha 
4ben  eif  nad  it,  and  giving  it  to  K.  said,  ''  There,  there  is  as  gaod 
a  will  9LS I  shall  probably  ever  make."  After  he  was  gone,  K.- 
limned  his  name  as  a  witness,  and  pat  the  paper  among  some  papers 
of  his  own.  N.,  who  was  then  a  widower,  afterwards  married  the 
defendant. 

In  the  testator's  last  illness,  K.,  who  stated  himself  to  haTa 
forgotten  the  transaction  in  question,  urged  him  to  make  his  wUl, 
i^  which  he  answered  that  '^  he  did  not  know  bi^t  that  the  law 
would  QMike  %s  good  a  disposal  of  his  property  aa  he  should ;  but 
that  when  he  got  better  he  would,  in  compliance  with  the  desire  of 
bis  friend,  make  his  will." 

N.  died  of  this  illness,  and  the  paper  in  question  was  the  only 
paper  of  a  testamentary  kind  found  among  his  papers.  Sir  J.  Ni* 
aholl  wa>  of  opinion,  that  if  the  above  facts  were  to  be  reoeiTed 
eo  the  eyidence  of  K.,  he  must  pronounce  against  the  will,  aa 
ifanting  the  animus  iesiandi.  He  was  of  opinion  that  the  eri^ 
dence  ought  to  be  recei?ed.  The  evidence  of  such  a  witness,  how- 
ever,  wheQ  in  detogation  of  his  own  act,  should  be  received  with 
extreme  caution.  The  testator  did  not  appear  to  intend  that  it 
fthould  be  witnessed  by  K.,  and  gave  no  directions  for  its  preser> 
nation.  Neither  does  it  appear  that  he  ever  made  any  mention  of 
the  paper  in  question ;  and  his  declarations,  during  his  illness,  ra. 
ther  indicated  an  intention  to  die  intestate  unless  he  got  hettec» 
The  court,  therefore,  though  exercising  every  caution  as  to  thQ 
evidence  of  a  witness  in  derogation  of  his  own  act,  felt  itself  boand 
to  prononnca  against  the  wilU 
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H  testator^  by  a  paper^  subsequent  to  his  will^  says  h6 
has  bequeathed  personal  property^  \vhich  in  fact  he 
has  not  bequeathed^  the  paper  may  be  proved  as  tes* 
tamentary^  and  the  property  may  pass  by  it^.  And 
even  an  indorsement  on  a  note^  *'  I  give  this  note  tfc 
A."  it  is  said  may  be  proved  as  testamentary'.  But  it 
is  worthy  of  observation^  that  where  a  testator  had 
left  five  testamentary  papers^  inconsistent  with  each 
ether^  and  probate  of  al!  had  been  granted  in  the 
Spiritual  Courts  Lord  Eldon  regrettedHhat  there  was 
no  solemnity  necessary  for  personal  estate^  and  observ- 
ed that  he  thought  it  would  be  expedient  to  apply  the 
provisions  of  the  statute  of  frauds  to  this  description 
of  property". 

Dispositions  by  nuncupative  testaments^  where  the* 
estate  bequeathed  exceeds  the  value  of  30/.^  are  laid  by 
the  statute  of  frauds  under  many  restraints.  The  clauses 
of  the  statute  relating  to  the  matter^  are  as  follow ; 

''  XIX.  And  for  prevention  of  fraudulent  prac-  Nnncnpa- 

,  tivc  wills* 

tices^  in  settmg  up  nuncupative  wills^  which  have  been 
the  occasion  of  much  perjury,  (2)  be  it  enacted  by  the 
authority  aforesaid.  That,  from  and  after  the  afore- 
said four  and  twentieth  day  of  June,  no  nuncupative 
will  shall  be  good,  where  the  estate  thereby  bequeath- 
ed shall  exceed  the  value  of  thirty  pounds,  that  is  not 
proved  by  the  oaths  of  three  witnesses  (at  the  least) 
that  were  present  at  the  making  thereof;  (3)  nor  un-  Explained 
less  it  be  proved  that  the  testator,  at  the  time  of  pro-  cfil  «?i4. 
nouncing  the  same,  did  bid  the  persons  present^  or* 

'  S  Vea.  juD.  397- 

'  4  Yes.  jun.  M6«  Chaworth  v.  Beecb,  and  see  3  Vez.  jiiii.  160. 

'  5  Yez.  Jan.  980.  Beauchamp  v.  Lord  Rardwicke,  4  Yez.  jnn. 
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BQtne  of  them^  bear  witness^  that  such  was  his  will^  or 
to  that  effect ;  (4)  nor  unless  such  nuncupative  will 
were  made  in  the  time  of  the  last  sickness  of  the  de- 
ceased^  and  in  the  house  of  his  or  her  habitation  or 
dwelling,  or  where  he  or  she  hath  been  resident  for 
the  space  of  ten  days,  or  more,  next  before  the  mak- 
ing of  such  will,  except  where  such  person  was  sur- 
prised or  taken  sick,  being  from  his  own  home,  and 
died  before  he  returned  to  the  place  of  his  or  her 
dwelling. 

'^  XX.  And  be  it  further  enacted.  That  after  six 
months  passed  after  the  speaking  of  the  pretended  tes- 
tamentary words,  no  testimony  shall  be  received  to 
prove  any  will  nuncupative,  except  the  said  testimony^ 
or  the  substance  thereof,  were  committed  to  writina: 
within  six  days  after  the  making  of  the  said  will. 


Probate*         <^  XXI.  And  be  it  further  enacted.  That  no  letters 

ot  nuncu-  ^ 

parive  testamentary,  or  probate  of  any  nuncupative  will, 
shall  pass  the  seal  of  any  court,  till  fourteen  days  at 
the  least  after  the  decease  of  the  testator  be  fully  ex- 
pired ;  (2)  nor  shall  any  nuncupative  will  be  at  any 
time  received  to  be  proved,  unless  process  have  first 
issued  to  call  in  the  widow,  or  next  of  kindred  to  the 
deceased,  to  the  end  they  may  contest  the  same,  if 
they  please." 

Siy  William  Blackstone  observes*  that  the  legislature 
has  provided  against  frauds  in  setting  up  nuncupative 
wills,  by  so  numerous  a  train  of  requisites,  that  the 
thing  itself  has  fallen  into  disuse ;  and  is  hardly  ever 
heard  of  but  in  the  only  instance  where  favour  ought 
to  be  shewn  to  it, — when  the  testator  is  surprised  bj 

*  Comm.  2  Tol.  500« 
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sudden  and  violent  sickness.  The  testamentary  word» 
must  be  spoken  with  an  intent  to  bequeath^  and,  a» 
the  same  learned  writer  observes^  not  in  any  loose  idle 
discourse ;  for  he  must  require  the  bye-standers  io 
bear  witness  of  such  his  intention.  The  will  must  be 
made  at  home^  or  among  his  family  or  friends^  unlessr 
by  unavoidable  accident,  to  prevent  impositions  by 
strangers.  It  must  be  in  his  last  sickness ;  for  if  he 
recovers,  he  may  alter  his  dispositions,  and  has  time 
to  make  a  written  will.  It  must  not  be  proved  at  too 
long  a  distance  from  the  testator's  death,  lest  the 
words  should  escape  the  memory  of  the  witnesses ;  nor 
yet  too  hastily  and  without  notice,  lest  the  family  of 
the  testator  should  be  put  to  inconvenience  or  8ur« 
prize. 

It  is  to  be  remarked,  that  the  words  in  this  clause  And  of  the 
are,  that  "  no  nuncupative  will  shall  be  good^  that  is  evidence. 
not  proved  by  the  oaths  of  three  witnesses  at  the  least, 
that  were  present  at  the  making  thereof ;  whereby 
the  construction  is  excluded,  which,  we  have  seen, 
has  allowed  the  publication  of  a  written  will  of  lands 
to  be  established  by  the  proof  of  any  one  of  the  three 
subscribing  witnesses.      Dr.  Shallmer*,    by  will  in 
writing  gave  200/.  to  the  parish  of  St.  Clement  Danes : 
and  afterwards,  Prew,  the  reader,  coming  to  pray 
with  him,  his  wife  put  him  in  mind  to  give  200/.  more 
towards  the  charges  of  building  their  church  :   at 
which,  though  Dr.  Shallmer  was  at  first  disturbed, ' 
yet  afterwards,  he  said  he  would  give  it,  and  bid  Prew 
take  notice  of  it ;  and  the  next  day  bid  Prew  remem- 
ber what  he  had  said  to  him  the  day  before,  and  cfiecji' 
that  day.     Within  three  or  four  days  after,  the  Doc^ 

*  Phillips  V.  the  Farisli  of  St  Clement  Danes,  1  Eq.  Cr.  Abr. 
404. 
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tor*s  widow  put  down  a  memorandum  in  writing  of 
the  ^id  last  devise^  and  so  did  her  maid.  Prew  died 
About  a  month  afterwards,  and  amongst  his  papers 
was  found  a  memorandum  of  his  own  writing,  dated 
three  weeks  after  the  Doctor's  deaths  of  what  the 
Doctor  said  to  him  about  the  200/.  and  purporting 
that  he  had  put  it  in  writing  the  same  day  it  was 
spoken ;  but  that  writing  which  was  mentioned  to  be 
made  the  same  day  it  was  spoken^  did  not  appear ; 
And  these  memorandums  did  not  precisely  agree. 

About  a  year  afterwards^  on  the  application  of  the 
parish  to  the  Commissioners  of  Charitable  Uses^  and 
their  producing  these  memorandums  and  proofs  by 
Mrs.  Shallmer  and  her  maid,  they  decreed  the  200/. 
But  on  exception  taken  by  the  executors,  the  decree 
was  discharged  of  this  200/.  and  the  Lord  Chancellor 
held  it  not  good,  because  it  was  not  prored  by  the 
oath  of  three  witnesses:  for  though  Mrs.  Shallmer 
and  her  maid  had  made  proof,  yet  Prew  was  dead, 
and  the  statute  in  that  branch  requires  not  only  three 
to  be  present,  but  that  the  proof  shall  be  by  the  oath 
o£  three  witnesses. 

^ti^wiii  V^tii  probate  has  been  obtained  of  a  nuncupative 
pleadable  ^^>  ^^  cannot  be  set  up  in  pleading  against  the  ad- 
bate."^  ministrator,  as  appears  by  the  case  of  Verhorn  v. 
Brewen^  where  an  administrator  brought  a  bill  to 
discover  and  have  an  account  of  the  intestate's  estate ; 
and  die  defendant  pleaded,  that  the  supposed  intestate 
made  a  nuncupative  m//,  and  another  person  execu- 
tor ;  to  whom  he  was  accountable^  and  not  to  the 
plaintiff^  as  administrator.  But  it  was  decreed^  that 
though  there  were  such  a  nuncupative  will^  yet  it  was 

lCiuui.Ca.19^ 
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not  pleadable  against  an  administrator  before  it  waft 
proved. 

No  nuncQpatiTe  disposition^  tlioug;h  made  and  pub«  or  diurvif 
liftbed  vrith  the  due  formalities  prescribed  by  the  19th  wiubya 
andSOth  sections^  can  make  any  alteration  In  a  written  n^^di^ 
will,  by  reason  of  the  restriction  in  this  particubt  "  ^"* 
contained  in  the  2Sd  clause  of  the  statute.  Yet  if  A 
legacy  given  by  a  written  will  has  lapsed^  or  Wai  void 
for  some  legal  objection^  such  legacy  might  b^  th* 
subject  of  a  nuncupative  disposition.  Thus,  wher* 
one  G-  S.  (5)  on  the  2d  of  September,  1679,  made  his 
will  in  writing,  and  appointed  E.,  his  wife,  his  execu-* 
trix,  and  gave  all  the  residuum  of  his  estate,  after 
some  legacies  paid,  to  her,  and  the  wife  died  in  the 
testator's  life-time,  who  afterwards  made  a  nuncupa* 
tive  codicil,  and  gave  to  another  all  that  he  had  given 
to  his  wife,  and  died,  and  the  single  question  was, 
whether  this  nuncupative  codicil  was  allowable,  not- 
withstanding the  22d  section  of  the  statute  of  frauds ; 
it  was  resolved  by  Sir  Hugh  Wyndham,'  Justice,  Sir 
Thomas  Raymond,  and  several  civilians  joined  in  the 
commission,  that  the  nuncupative  codicil  was  good ; 
for,  by  the  death  of  the  wife  before  the  testator,  the 
devise  of  the  residue  was  totally  void,  and  so  there 
was  no  will  as  to  that  part. 

The  nuncupative  codicil  was,  therefore,  in  the  fore- 
going case,  a  new  disposition  as  to  the  residue,  be- 
cause, as  to  so  much  there  was  no  will,  its  operation 
being  determined.  And  it  was  objected,  that,  by  Uva 
same  reason,  if  any  part  of  a  will  in  writing  Wal  made 


■*■       ■         *         ■  .     t    .    «•  *    ,    JA  ^    .^4*. 


(5)  Sir  Thomas  tUymond,  334.  before  the  Delegatei  atSerjemif  s 
Itiii,  Pectmberft^  1679» 
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.  by  force  or  frauds  the  thing  so  given  and  specified  in 
that  part^  may  be  devised  by  a  nuncupative  codicil^  and 
80  the  will  might  be  altered  contrary  to  the  words  of 
the  statute  :  but  it  was  answered  by  the  Courts  that  if 
8uch  part  of  a  will  was  so  obtained^  it  was  no  part  of 
the  will^  and  so  such  codicil  would  be  no  alteration  of 
what  was  not^  but  would  be  an  original  will  for  so 
much.  And  they  further  said^  that  if  A.  be  possessed 
of  an  estate  of  1000/.  and  by  will  in  writing,  gives  a 
part  of  it  as  500/.  to  B.  he  might  give  the  residue  by  a 
nuncupative  wiU^  so  as  he  did  not  change  the  executor. 

It  has  been  held^  that  a  disposition,  not  valid  as  a 
nuncupative  will,  for  want  of  the  observance  of  the 
formalities  required  by  the  statute,  may  be  supported 
as  a  trust  in  equity.  The  case  cited  in  support  of 
which  proposition,  is  that  of  Nab  v.  Nab',  where  a 
daughter,  having  deposited  180/.  in  the  hands  of  her 
mother,  made  her  will,  and  gave  several  legacies,  and 
made  her  mother  executrix,  but  took  no  notice  of  the 
180/. ;  but  afterwards,  byword  of  mouth,  desired  her 
mother,  if  she  thought  fit,  to  give  the  180/.  to  her 
niece ;  and  on  a  bill  filed  by  the  niece  for  this  sum,  it 
was  proved  in  the  cause,  for  the  plaintiff,  that  the 
daughter,  after  making  the  will,  had  said,  she  had  left 
her  niece  180/.  as  a  legacy,  but  the  parol  declaration 
of  the  daughter  appeared  only  by  the  answer  of  the 
mother  upon  oath. 

It  was  agreed,  that  this  was  not  good  as  a  nunco* 
pative  will,  being  above  307.  and  not  reduced  into 
writing  within  six  days  after  the  speaking,  as  the  sta- 
tute of  frauds  requires.  But  the  mother  was  decreed 
to  be  a  trustee  for  the  niece.  I  find  no  other  case 
that  comes  up  to  this  doctrine^  and,  perhaps,  tho  courts 

I  10  Mod.  403.  Gilb.  £4.  Rep.  146. 
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will  not  hereafter^  if  the  point  should  arise^  be  dis- 
posed to  be  guided  by  a  single  precedent,  so  opposite 
to  that  feeling  of  regret  which,  of  late,  they  uniformly 
express  in  being  forced  into  a  departure  from  the 
plain  and  wholesome  proviisions  of  the  statute,  by  the 
stress  of  authorities. 

By  the  23d  section  of  this  statute,  soldiers  in  actual  oVsoidien* 

•1. .  .  1  .  1  .  and  »e»- 

muitary  service,  and  mariners  and  seamen  at  sea,  are  men'twiiis. 
excepted  out  of  the  clauses  restraining  the  testamen- 
tary power,  in  respect  to  personal  estate.  Soldiers 
may  still, ,  therefore,  make  nuncupative  wills,  or  re- 
vocations of  personal  estate,  and  dispose  of  their 
goods,  wages,  and  other  chattels,  without  the  forms 
required  by  the  law  in  other  cases.  And  by  statute 
6th  William  3.  c.  21.  sect.  6.  the  probate  of  any  com- 
mon soldier,  was  and  continues  to  be  exempted  from 
the  duties  imposed  by  that  act.  With  respect  to  sea- 
men, however,  the  power  of  making  nuncupative  wills 
left  to  them  by  the  statute  of  frauds  in  the  unfettered 
state  in  which  it  stood  previously  to  that  statute,  has 
been  laid  under  restrictive  provisions  by  subsequent 
statutes,  for  their  better  security  and  protection  a- 
gainst  fraud  and  imposition.  The  regulations  which 
regard  this  object  will  be  found  in  the  abstracts  of  the 
statutes,  26  Geo.  3.  cap.  63.  and  32  Geo.  3,  cap.  34. 
subjoined  to  this  volume,  for  the  convenience  of  re- 
ference. 


Section  XVIII. 

Charitable  Uses. 

A  GIFT  in  mortmain  was  a  phrase  signifying  a  do«  statotet  of 
nation  of  lands  or  tenements  to  corporations,  sole  or 
aggregate^  and  implying  that  by  such  a  gift  as  well 
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the  fruits  of  tenure  due  for  sueh  property  to  the  L6rd 
of  the  fee,  as  the  services  due  out  of  such  fees,  for  th9 
defence  of  the  realm,  became  extinguished  and  lost^ 
and  the  lands  were  as  unproductive  as  if  they  were  in 
the  hands  of  a  dead  man.  By  Magna  Charta  it  was 
therefore  provided,  that  '^  it  should  not  be  lawful  for 
any  one  to  give  his  lands  to  any  religious  house,  and 
to  take  the  same  again  to  hold  of  the  same  house ;  nor 
should  it  be  lawful  to  any  house  of  religion  to  take  the 
Jands  of  any,  and  to  lease  the  same  to  him  from  whom 
they  received  it.  And  if  any  from  thenceforth  should  . 
give  his  lands  to  any  religious  house,  and  thereupon 
be  convict,  the  gift  should  be  utterly  void,  and  the 
.  land  should  accrue  to  the  Lord  of  the  fee/' 

A  great  many  subsequent  statutes  became  necessary 
to  defeat  the  devices  of  the  ecclesiastics,  (who,  in 
early  times,  were  the  persons  most  learned  in  the  law,) 
the  object  of  which  was  -to  elude  restraints  which 
went  in  a  great  measure  to  cut  up  the  sources  of' 
their  wealth  and  accumulations.  Thus  the  statute  de  * 
religiosis,  7  Ed.  1.  st.  2.  after  reciting  the  prevailing 

artifices  whereby  the  former  prohibition  had  been 

J' 

evaded,  ordained  that ''  no  person,  religious  or  other, 
whatsoever  he  be,  should  buy  or  sell  any  lands  or 
tenements  under  the  colour  of  gift  or  lease,  or  re- 
ceive by  reason  of  any  other  title,  whatsoever  it  be, 
or  by  any  other  craft  or  engine,  lands  or  tenements, 
under  pain  of  forfeiture  of  the  same.*'  But  this  sta- 
tute being  held  to  extend  only  to  gifts,  alienations, 
and  other  conveyances,  the  ecclesiastics  evaded  it, 
by  pretending  title  to  the  land  which  they  were  de- 
sirous of  obtaining,  and  so  recovering  it  in  an  action, 

.  by  coUusion  with,  the  tenant  \     By  the  18th  Ed/ 1. 

c  S%  ihey  were  precluded  from  acquiring  lands  by 
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purchase^  gift^  lease^  or  recovery ;  whereupon  they 
resorted  to  the  method  of  causing  the  lands  to  be  con- 
veyed to  other  persons  and  their  heirs^  to  the  use  of 
them  and  their  successors ;  which  answered  for  soma 
time^  till  by  the  statute  15  Ric.  2.  c.  5.  this  was  also 
enacted  to  be  mortmain^  and  within  the  forfeiture  of 
the  statute  de  religiosis.  But  as  the  statute  of  Rkh^ 
ard  was  held  only  to  eltend  to  corporations,  the  sta^ 
lute  23  H.  8.  c.  10.  carried  the  prohibition  to  parish 
churches^  chapels^  guilds^  fraternities^  commonalties, 
companies^  or  brotherhoods,  without  corporation. 

But  it  still  continued  to  be  held^  that  lands  might 
be  given  to  any  persons  and  their  heirs,  for  the  find- 
ing of  a  preacher,  maintenance  of  a  school,  relief  of 
maimed  soldiers,  sustenance  of  poor  people,  repara^ 
tion  of  churches,  highways,  bridges,  causeways,  dis- 
charging the  poor  inhabitants  of  a  town  of  common 
charges,  for  the  making  of  a  stock  for  poor  labourers 
in  husbandry  and  poor  apprentices,  and  foiT  the  mar- 
riage of  poor  virgins,  or  for  any  other  charitable  ^ses. 
And  it  was  further  held,  that  by  obtaining  proper  li« 
cences  from  those  who  would  be  entitled  to  the  for- 
feiture  (1),  alienations  in  mortmain  might  still  be 
made,  as  appears  from  the  preamble  of  the  stat.  de 

*  t  Rep.  26* 


(1)  These  gTAmts  ia  mortmain  were  never  avoidcid  so  as  to  let  in 
tlie  heirs  at  law ;  bat  the  title  by  the  forfeiture  was  glTon  to  the 
Kiiig  or  the  mesne  lords.  The  Statute  of  Wills,  3^  H.  8.  c.  1.  gave 
ik  gtMtkl  power  of  devising^  but  the  etplanatofy  act,  34  H.  8.  c.  5. 
excepted  corporations  j  so  that  detises  to  cofporations  were  toid, 
and  could  not  be  dispensed  with  by  licence  ;  and  by  consequence 
I6t  fai  the  heir-y  from  the  passing  of  the  stat.  of  S4  H.  8.  c.  5.  to  the 
43  El.  c.  4.  except  where  there  happened  to  be  a  custom  for  derisinf 
U  mortouuB.    See  t&«  Tear  Book,  45  £d.  3.  i6. 
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religiosis'.     The  Kings  of  England  for  the  most  part 
grounded  their  pretensions  to  this  power  of  licensing 
on  the  rights  asserted  by  them  to  be  inherent  in  the 
crown,  to  dispense  with  Acts  of  Parliament :  which 
dispensing  power  was  found  to  produce  such  danger- 
ous consequences  in  the  exercise  thereof  by  James  II. 
that  in  the  first  year  of  the  reign  of  William  it  was 
enacted,  that  no  dispensation  by  non  obstante  to  any 
statute  should  be  allowed,  but  that  the  same  should  be 
held  void  and  of  none  effect,  except  a  dispensation 
be  allowed  in  such  statute^.     But  by  the  subsequent 
statute  7  and  8  William  3.  c.  37.  power  to  licence  in 
mortmain  was  expressly  given  to  the  crown,  and  the 
2d  and  3d  Anne,  c.  11.  enabled  any  person,  by  deed 
enrolled,  to  give  to  'the  corporation  for  augmenting 
the  maintenance  of  the  poorer  clergy^  lands  or  goods^ 
without  licence. 

By  the  43  El.  c.  14.  special  provision  was  made  by 
Commissioners,  to  be  named  by  the  Lord  Chancellor 
or  Chancellor  of  the  duchy  of  Lancaster,  within  the 
county  palatine,  to  enquire  by  the  oaths  of  twelve 
men  into  all  charitable  gifts  and  appointments,  and 
the  management  and  application  of  them,  and  to  make 
orders  and  decrees  concerning  their  administration : 
which  statute  was  construed  to  supply  all  defects  of 
assurances,  where  the  donor  was  of  a  capacity  to  dis- 
pose, and  had  an  estate  in  any  way  disposeable  by  him : 
as  if  a  copyholder  disposed  of  copyhold  lands  to  a 
charitable  use,  without  surrender,  or  tenant  in  tail 
conveyed  without  fine,  or  a  reversion  was  granted 
without  attornment,  all  such  like  defects  were  sup- 

_  ■ 

'  2  last,  f  4.  and  see  the  statutes  18  Ed.  3.  st.  3.  c.  3.     17  Car. 
ts*  c*  V*  . 
^  4  Hawk.  P.  C.  348.    Harg.  Co.  Litt.  120.  n. 
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plied  by  this  statute^  and  considered  as  good  by  way 
of  appointment  (2). 

The  Court  of  Chancery  will  relieve  by  original  Charitable 

•  ffif ts  *  fa- 

bill  upon  a  gift  to  charitable  uses  within  the  statute ;  yoorshewn 
and,  proceeding  on  the  principle  of  the  statute, 
has  shewn  great  favour  to  charitable  donations. 
Thus  a  legacy  given  generaUy  to  a  public  charity  has 
been  considered  as  sufficiently  certain,  and  the  exe* 
cutors  have  received  the  directions  of  the  Court  as  to 
the  disposal  of  it*.  And  where  a  charge  of  1000/. 
on  a  manor  was  to  be  applied  to  such  charitable  uses 
as  the  testator  had  by  writing  under  his  hand  direct- 
ed, equity  supported  the  bequest,  though  no  such 
writing  was  found'.  Thus  also  where  there  was  a 
gift  of  the  residue  of  personal  estate  to  such  charita- 
ble uses  as  the  executor  should  appoint,  though  the 
executor  died  in  the  life-time  of  the  testatrix,  the  de- 
vise was  carried  into  effect '^.  And  a  devise  to  chari- 
table uses,  declaring  no  use,  has  been  supported ;  in 
which  case  the  King  appoints  under  his  sign  manual  \ 
So  also  where  the  charity  has  been  against  the  policy 
of  law,  the  same  prerogative  holds ;  as  where  it  was 

*  1  Bro.  C.  C.  13.   Widmore  V.  the  Gorernorsof  Queen  Anne's 
bonotj. 

'  1  Vera.  224.  Attorney  General  v.  Syderfin. 
'  3  Bro.  C.  C.  517.  Moggridge  v.  Thackwell. 

*  Ambler  712.  Attorney  General  v.  Her  rick. 


(2)  That  devises  to  corporations  were  under  that  statute  consi* 
dered  good  by  way  of  appointment,  See  Hob.  136.  Moor,  888.  1 
JLer.  284.  Bat  note  that  the  words  ^  limit  and  appoint'  in  the  sta« 
tnte  did  not  carry  the  legal  estate,  bnt  operated  only  as  a  gift  of  the 
vtile  dominiam,  to  bind  the  legal  estate  in  the  hands  of  the  heir. 
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to  ostablish  a  jesuba  to  teach  the  Jewish  religion  ^ ;  or 
to  educate  poor  children  in  the  Roman  Catholic  faitii''. 
And  where  a  charity  has  been  so  given  as  that  there 
can  be  no  objects  of  it^  it  seems  that  the  Court  will 
order  a  different  scheme  to  be  laid  before  it  *.  Thus 
where  a  trust  was  created  for  the  propagation  of  the 
Christian  religion,  among  the  natives  of  New  Eng- 
land^ there  being  no  infidels  to  convert  within  the  in- 
tended limits^  and  the  colleges  which  were  appointed 
to  administer  the  charity  having  become  subject  toa  fo* 
reign  power,  the  master  was  directed  to  propose  a  plan 
de  novo  for  the  application  of  the  produce  of  the  estates 
according  to  the  general  intentions  of  the  testator". 
Thus  also,  upon  the  same  principle  of  favour^  where 
a  residue  of  personalty  is  left  to  charitable  uses,  which 
proves  to  be  more  than  sufficient  for  the  object,  if  it 
appear  to  be  the  testator's  intention  to  dispose  of  the 
whole  surplus  that  way,  the  remainder  will  be  ap- 
plied to  similar  purposes  *.  The  Court  is  also  very 
indulgent  to  charity  Cases  in  matter  of  form.  Thus 
where  the  information  prays  a  wrong  relief,  the 
Court  will  give  such  relief  as  will  do  justice"^,  and 
holds  out  its  assistance  to  charities  under  circumstan- 
ces in  which  it  would  not  give  relief  in  ordinary 

'  Ambl.  338.  Da  Costa  v.  De  Pas.  Reg.  lib.  A.  1754,  fol.  S09. 

*  7  Vez.  Jun.  490.  Gary  v*  Abbot. 

'  3  Bro.  C.  C.^  166.  Attorney  General  o.  Oglander. 

*  3  Bro.  C.  C.  171.  Attorney  Genera)  v,  the  City  of  London. 

*  3  Bro.  C.  C.  373.  Attorney  General  v.  the  Earl  of  Wln- 
•helsea.  See  this  doctrine  of  cy  pres  as  applied  to  the  execntion 
of  a  charitable  use,  whert  the  express  object  fails,  |o  7  Vec.  J«n. 
3&4.  Bishop  of  Hereford  v.  Adams,  11  VeiB.  Jun.  3^7.  Attorney 
Geaeral  v,  Whi^ly ;  and  see  Digest  ixxUt.  Tit  %  de  us^  ct  ii$v« 
fractu  iegatoryq}. 

*  1  Yez.  12,  43.  413.    U  Vez.  Jan.  247. 
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cases  ^  and  often  gives  the  relators  costs  beyond  the 
taxed  costs  *. 

The  statute  9  Geo.  8.  c.  36.  enacts,   '^  that  from  ^**t"*^  ^ 

Geo  S 

the  June  24/1736,  no  manors,  lands,  tenements,  caii^th* 
rents,  advowsons,  or  other  hereditaments,  corporeal  Act 
or  incorporeal  whatsoever,  nor  any  sum  or  sums  of 
money,  goods,  chattels,  stocks  in  the  public  funds,  se* 
curities  for  money,  or  any  other  perWna]  estate  what- 
soever, to  be  laid  out  or  disposed  of  in  the  purcbas(b 
of  any  lands^  tenements,  or  hereditaments,  shall  be 
given,  granted,  aliened,  limited^  released^  transferred, 
assigned^  or  appointed,  or  any  ways  conveyed  or  set* 
tled^  to  or  upon  any  person  or  persons^  bodies  politic 
or  corporate,  or  otherwise,  for  any  estate  or  interest 
whatsoever,  or  any  ways  charged  or  incumbered  by 
any  person  or  persons  whatsoever,  in  trust  or  for  the 
benefit  of  any  charitable  uses  whatsoever ;  unless 
such  gift^  conveyance,  appointment,  or  settlement  of 
any  such  lahds,'4eD^ip(£nts,  or  hereditaments,  sum  or 
sums  of  money,  or  persona!  estate  (other  than  stocks 
in  the  public  funds)  be  made  by  deed,  indented,  seal- 
ed, and  delivered,  in  the  presence  of  two  or  more  cre- 
dible witnesses,  twelve  calendar  months  at  least  before 
the  death  of  such  donor  or  grantor,  (inchiding  the 
days  of  the  execution  and  death)  and  be  enrolled  in 
his  Majesty's  High  Court  of  Chancery,  within  six 

0 

calendar  months  next  after  the  execution  thereof ; 

'11  Vez.  Jan.  367.  And  a3  to  the  extent  and  ooroprehenflion 
of  the  term  ^  charity'  in  a  proper  legal  sense,  and  what  description 
of  objects  are  brought  within  the  same  indulgence,  see  10  Vesi. 
Jon.  523.  Morice  9.  Bishop  of  Darham,  and  the  case  of  Downing 
College,  in  Wilmot's  opinions  and  judgments*  See  also  Duke, 
Ch.  10.  sect. 2.  for  the  adjudged  cases  on  the  great  enabling  statute, 
43  El.  c.  4.  wherein  the  writer  expounds  what  it  a  good  charitable 
«ie  within  that  statute.    See  also  Poph.  199. 

•  7  Vex.  Jon,  425. 
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ftiid  unless  such  stocks  be  transferred  in  the  public 
books  usually  kept  for  the  transfer  of  stocks^  six  ca- 
lendar months  at  least  before  the  death  of  such  grant- 
or or  donor^  (including  the  days  of  the  transfer  and 
death)  and  unless  the  same  be  made  to  take  effect  in 
possession  for  the  charitable  use  intended^  immedi* 
ately  from  the  making  thereof^  and  be  without  any 
power  of  revocation,  reservation,  trust,  condition,  li- 
mitation, clause>  or  agreement  whatsoever,  for  the 
benefit  of  the  donor  or  grantor,  or  of  any  person  or 
persons  claiming  under  him."  And  by  the  3d  sec- 
tion, all  gifts  or  transfers  made  in  any  other  manner 
or  form  than  is  directed  by  this  statute,  are  declared 
to  be  void.  By  the  2nd  section,  gifts  or  transfers 
for  valuable  consideration  actually  paid,  and  bona  fide 
made,  are  excepted.  The  4th  section  provides  that 
the  Act  shall  not  extend  to  make  void  the  dispensa- 
tions of  any  lands,  tenements,  or  hereditaments,  or 
of  any  personal  estate  to  be  laid  out  in  the  purchase 
of  any  lands,  tenements,  or  hereditaments,  which  shall 
be  made  in  any  other  manner  or  form  than  by  this 
Act  is  directed,  to  or  in  trust  for  either  of  the  two 
universities,  or  any  of  the  colleges  or  houses  of  learn- 
ing within  either  of  the  said  universities,  or  to  or  in 
trust  for  the  colleges  of  Eton,  Winchester,  or  West- 
minster, for  the  better  support  and  maintenance  of  the 
scholars  only  upon  the  foundations  of  the  same  col- 
leges. But  by  the  succeeding  section  these  colleges 
are  restrained  from  holding  or  enjoying  more  advow- 
sons  than  shall  be  equal  in  number  to  a  moiety  of  the 
fellows  or  persons  stiled  or  reputed  as  fellows,  or 
where  there  are  no  fellows  or  persons  reputed  as  fel- 
lows, to  a  moiety  of  the  students  on  the  foundation^ 
not  computing  advowsons  given  for  the  better  sup- 
port of  the  headships  of  any  of  the  said  colleges  ia 
the  number. 


Sect.  18.  Charitable  Utes.  193 

In  the  case  before  Lord  Hardwicke,  of  the  Attor-  LordHard- 
ney  General  v.  Weymouth '^  his 'Lordship  stated  with  position  of 
great  distinctness  the  purview  of  the  statute.  ''  It  is  view  of  the 
insisted/'  said  his  Lordship^  '^  that  the  true  intention  Act. 
of  the  Act  was,  according  to  its  title,  to  restrain  the 
disposition  of  lands,  whereby  they  became  unalien- 
able; and  that  this  was  the  only  intention  of  the  Act. 
But  I  think  the  intention  of  the  Act  is  taken  up  much 
too  short ;  for  the  title  is  no  part  of  the  Act,  and  has 
often  been  determined  not  to  be  so,  nor  ought  it  to 
be  taken  into  consideration  in  the  construction  of  this 
Act;  for  originally  there  were  no  titles  to  the  Acts, 
but  only  a  petition  and  the  king's  answer;  and  the 
Judges  thereupon  drew  up  the  Act  into  fprm,  and 
then  added  the  title ;  and  the  title  docs  not  pass  through 
the  same  forms  as  the  Act  itself,  but  the  speaker,  after 
the  Act  is  passed,  mentions  the  title,  and  puts  the 
question  upon  it :  and  therefore  the  meaning  of  this 
Act  is  not  to  be  inferred  from  the  title,  but  we  must 
consider  the  Act  itself.  It  first  takes  notice  that  gifts 
and  alienations  of  lands  in  mortmain  are  prohibited 
by  divers  wholesome  laws,  as  prejudicial  to  the  com- 
mon utility ;  and  then  it  proceeds,  that  nevertheless 
this  public  mischief  has  greatly  increased,  by  many 
large  and  improvident  alienations  or  dispositions, 
made  by  languishing  or  dying  persons,  or  by  other 
persons,  to  uses  called  charitable,  to  take  place  after 
their  death,  to  the  disherison  of  their  lawful  heirs. 
The  reason  of  this  statute  was  to  hinder  gifts  by  dy- 
ing persons  out  of  a  pretended  or  mistaken  notion  of 
religion,  as  thinking  it  might  be  for  the  benefit  of 
their  souls,  to  give  their  lands  to  charities,  which  they 
paid  no  regard  to  in  their  life-time ;  and  therefore 

'  Ambl.  30.  and  se«  the  CoUgctanea  Joridlca,  433. 

o 
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the  Act  of  Parliament  has  not.  abffohitely  prohihited 
the  disposition  of  land  to  charitable  uses^  bat  left  it 
to  be  done  by  deed  executed  a  year  before  the  death 
of  the  grantor^  and  enrolled  within  six  months  after 
execution.  The  legislature  blended  the  two  incon** 
veniences  together :  the  act  of  languishing  and  dying 
persons  and  the  disherison  of  heirs"  (3). 

Devise  of       jn  this  casc  pf  the  Attorney  General  t?.  Lord  Wey-  ■ 

la'vls  to  be  .  "^  ^ 

sold,  and    mouth,  the  devise  was  of  land  to  be  sold,  and  the  re- 

tlie  money 

to  Ko  to  a*    sidue  of  the  money  after  payment  of  debts,  &c.  was 
viuilii  this  to  go  to  a  charity.     And  though  such  a  devise  does  in 

^         Act 

contemplation  of  equity  usually  convert  the  real  into 
personal  property,  yet  as  the  statute  had  expressly 
provided  not  only  that  lands  themselves  should  not  be 
given  to  charitable  uses,  but  that  they  should  not  be 
charged  or  incumbered  for  such  purposes,  a  devise  of 
lands  to  be  sojd  and  the  money  to  be  laid  out  in  cha- 
ritable uses,  was  considered  as  within  both  prohibi- 
tions, for  here  the  lands  were  devised  expressly  for 
the  ultimate  object  of  a  charity,  and  furthermore 
these  lands  were  charged  for  a  charitable  use.  It  wai 
to  be  considered  too,  that  it  was  a  gift  of  the  rents  and 
profits  till  a  sale ;  and  how  long  such  sale  might  bt 
postponed  nobody  knew ;  for  no  man  had  a  right  to 
compel  the  trustees  to  sell,  if  they  paid  the  debts  and 
legacies,  but  the  charity;  so  that  being  a  devise  of 
the  rents  and  profits  it  was  in  effect  a  devise  of  tha 


(3)  The  statutes  of  mortmain,  and  the  ]aw  as  to  perpetaitieij 
were  sufficient  before  the  statute,  43  £1.  c.  4.  to  preTent  lands  from 
being  rendered  unalienable.  The  431  £).  c.  4.  reTired  the  poirer  as 
to  charitable  uses ;  and  far  prerenting  the  abuse  of  this  only  method 
remaining  of  granting  in  perpetuity,  the  statute  9.Cr.  2.  c*36.  urai 
•nacted. 
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lands  Ihemdelves.  And  as  to  the  devise  of  the  money 
arising  from  the  sale^  it  was  not  thought  necessary  to 
the  determination  of  the  question  upon  the  statute, 
to  say  whether  it  should  he  considered  as  a  devise  of 
the  land  or  of  money.  If  the  Act  were  not  in  the 
way>  the  persons  intitled  to  the  residue  might  come 
and  pray  to  have  the  land  in  that  Court  instead  of  the 
money,  and  might  have  retained  it  as  land ;  and  as 
the  testator  had  given  them  the  profits  till  sale,  he 
had  made  them  owners  in  equity  of  the  estates.  But 
it- was  not  necessary  to  rely  upon  these  grounds,  since,' 
whether  the  thing  devised  were  considered  as  land  or 
money,  for'  the  reasons  ahove-mentioned  the  devise 
was  void. 

So  likewise  although  a  mortgage  is  considered  as  Mortgagn, 
personal  estate  in  equity,  and  a  term  of  years  is  per-  years,  aud 
sonal  both  at  law  and  in  equity,  yet  a  devise  of  such  cored  on 
fiubjects  for  a  charitable  use  is  not  good  within  this  rates,  not 
statute,  the  words  being,  that  the  lands  shall  not  be  in  m^t*^ 
conveyed  or  settled  for  any  estate  or  interest  whatso-  "    ' 
ever,  or  any  ways  charged  or  incumbered  in  trust  or 
f(Hr  the  benefit  of  any  charitable  use^.     So  neither 
can  money  secured  upon  tolls  or  by  assignment  of 
poor  rates  or  county  rates,  pass  under  a  bequest  to  a 
charity,  for  they  all  come  out  of  the  realty  *,  and  the      ^ 
same  doctrine  has  prevailed  in  respect  to  a  lease  under 
the  Crown  of  the  right  to  lay  mooring  chains  in  the 
river  Thames'. 

Money  given  to  be  laid  out  in  lands  is  within  the  Money 

•  given  to  be 

'  2  Vex*  44.  Att«  Gen.  v.  Mejrick.    Ambl.  155.    Att.  Gen.  9. 
GraVes. 

*  10  Vex.  Jan.  41.  French  v.  Sqnire. 
"  Ambl.  367.  Negni  w*  Coulson. 

Q  2 
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\ 

laid  ont  in  wQrds  of  the  Act ;  but  where  a  bequest  was  made  to 
within       charitable  uses  to  be  secured  by  the  purchase  of  lands 
of  the  act.  of  inheritance  or  otherwise^  it  was  determined  that 
uone.        such  devise  was  good  by  force  of  the  words  or  other- 
wise.     For  if  a  devise  in  a  will  is  in  the  disjnnctiTe 
and  leave  to  the  executors  two  methods  of  doing  a 
particular  things  the  one  lawful  and  the  other  prohi- 
bited by  law^  the  Court  cannot  say^  that  because  one 
jnethod  is  unlawful^  the  other  is  so  too^  and  therefore 
the  whole  bequest  is  void.     If  one  is  lawful  that  must 
be  pursued  and  take  effect.     And  though  some  stress 
at  the  bar  was  laid  upon  the  words  in  the  will  direct- 
ing the  benefit  to  he  for  ever,  yet  the  Lord  Chancel- 
lor would  not  allow  any  weight  to  the  objection ;  and 
he  mentioned  that  there  might  be  annuities  not  pay- 
able out  of  land  that  might  have  probable  continu- 
ance in  perpetuum^  as  Sir  Thomas  White's  charity, 
which  was  a  disposition  of  money  to  be  employed  in 
continual  rotation  in  loans  of  several  sums  to  poor 
tradesmen  for  stated  periods,  and  any  man  might  by 
will  give  a  perpetual  charity  in  this  manner  at  this 
day.     And  the  words  heirs  and  assigns  import  no  ne- 
cessity for  a  purchase  of  lands ;  upon  which  part  o£ 
the  argument  his  Lordship  said  he  would  suppose  that 
an  obligor  bound  himself,  his  heirs,  executors,  and  ad- 
ministrators, in  a  sum  of  money  to  a  Papist,  who  ob- 
tained judgment  on  the  bond  and  took  out  an  elegit, 
in  such  case  it  had  been  held  at  the  assises  that  the 
Papist  could  not  maintain  ejectment,  and  yet  the  bond 
was  good  to  bind  the  person  of  the  obligor  and  his 
representatives,  but  not  to  charge  his  lands,  or  his 
heirs  who  represented  him  in  his  landed  capacity. 

Money  bequeathed  to  the  corporation  of-  Queen 
Anne's  bounty,  because^  by  the  16th  rule  of  that  cor- 
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poration^  it  is  to  be  placed  out  in  the  public  funds  till 
laid  out  in  proper  purchases  of  lands,  was  in  one  case 
held  within  the  Acf.  But  in  Grayson  v.  Atkinson*, 
where  a  testator  gave  40i.  to  be  applied  towards  pro- 
curing  Queen  Anne's^  bounty;  and  till  that  could  be 
obtained  the  interest  of  the  same  was  to  ^o  towards 
augmenting  the  Curate's  salary ;  though  the  rule  of 
the  commissioners  of  the  bounty  was,  that  if  any  body 
will  give  200/.  they  will  add  200/.  more,  the  whole 
to  be  laid  out  in  land ;  Lord  Hardwicke  thought  it 
hard  to  extend  the  statute  of  mortmain  to  that  case  ; 
and  as  the  testator  had  not  expressly  directed  the 
money  to  be  laid  out  in  land,  he  would  consider  it  as 
a  legacy  of  money,  and  direct  it  to  be  laid  out  in  the 
funds;  which,  he  said,  would  not  prevent  the  end 
■designed  of  procuring  the  Queen's  bounty ;  for  the 
commissioners  might,  nevertheless,  lay  out  their  pro- 
portion of  the  augmentation  money  in  land :  the 
secretary  to  the  commissioners  having  reported  that 
though  the  rule  was  as  above  statfed„  yet  there  was 
another  rule  or  bye-law-^— that  the  donations  of  testa- 
tors should  have  effect 

Upon  sinOilar  principles  to  those  which  prevailed 
in  the  last-mentioned  cases,  it  has  been  determined 
(4)  that  where  a  m?in  devised  money  to  a  charity,  and 

"  Ambler,  637.  Widmore  v.  Woodroffe.  *  2  Vez.  454. 


(4)  Grimmett  r.  Grimmett,  Ambl.  210.  Collectanea  Juridica 
1  Vol.  454.  But  in  the  case  of  Grieves  v.  Case,  4  Bro.  C.  C.  67. 
Ashhurst  and  Eyre^  Lords  Commissioners,  held  that  a  direction  to 
place  money  at  interest^  until  an  eligible  purchase  of  land  could  be 
made,  was  holden  to  be  within  the  statute.  And  they  observed 
that  Grimmett  r.  Grimmett  turned  upon  a  very  nice  criticism  of  the 
expression. 
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directed  it  to  be  laid  out  in  the  public  funds,   till  the 
whole  could  be  laid  out  in  lands  to  the  satisfaction  of 
his  trustees,  such  devise  was  not  within  the  statute 
under  consideration  :  for  though,  if  a  person  directed 
money  to  be  laid  out  in  lands  to  a  charitable  use^  it 
would  be  void,  yet  in  this  case  Ihe  Court  wou}d  order 
the  money  to  be  placed  in  the  funds  till  the  purchase 
was  made.    And  so  also  where  a  man  gave  it  in  such  a 
manner  as  that  the  land  to  be  purchased  was  the  final 
end  of  the  thing  given^  yet  where  there  was  sufficient 
room  for  the  Court  to  say  there  was  a  discretionary 
power  in  thq  trustees  to  lay  out  the  money  one  way 
or  another,  either  in  the  funds  or  in  lands,  such  de- 
vise ought  to  be  held  good  upon  the  same  principle 
on^  which  the  case  of  Soresby  r.  Hollins  was  decided. 
Here  the  direction  was  to  lay  out  the  money  in  the 
funds  until  it  could  be  laid  out  in  lands  to  the  satis? 
faction  of  the  trustees.     When  could  that  be  ?  Not 
while  the  statute  of  9  Geo.  2.  was  in  force.     To  do 
so  would  be  to  act  in  opposition  to  their  trust.     And 
in  a  late  case  in  the  King's  Bench  where  there  was  a 
devise  to  trustees^  of  land  to  be  applied  by  them  and 
their  successors,  and  the  ministers  for  the  time  being 
of  a  Methodist  congregation,    as  they  should  from 
time  to  time  think  fit ;  it  was  clearly  held  not  within 
the  statute,  and  that  the  trustees  might  recover  at 
law,  however  the  Court  of  Chancery  might  after- 
wards direct  the  application  of  the  fund^ 

forthV^up.  To  support  that  which  at  the  time  of  the  will  was 
plir  of^^  in  mortmain,  having  been  originally  given  before  the 
nidy  fn*^*  statutc,  is  held  to  be  a  legitimate  object  of  a  will;  as 
ffood"*^"''  where  a  bequest  was  made  of  200/.  to  repair  a  free 

f  6  East^  328.  Dee  on  dem.  Toone  and  West  v.  Copestake. 


\ 
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chapel';  but  ground  cannot  be  purchased  for  the 
purpose  of  erection*.  It  has  also  been  decided  that 
where  before  the  statute  a  testator  devised  the  whole 
profits  of  an  estate  to  «  charity^  if  the  rents  at  any 
time  after  the  statute  should  be  increased^  they  must 
^o  to  the  increase  of  the  charity  \ 

* 

But  in  a  case  *  where  money  was  given  to  build  a 
church  where  a  chapel  stood^  and  the  Bishop  dis- 
sented^ the  same  favouring  maxims  which  seem  to 
have  prevailed  in  many  other  cases  where  the  object 
has  failed^  were  not  adopted  by  Sir  Lloyd  Kenyon^ 
Master  of  the  Rolls>  who  refused  to  apply  the  money 
towards  repairing^  or  otherwise,  saying  that  the  in- 
tention must  be  implicitly  followed,  or  nothing  could 
be  done.  And  in  the  case  of  Mog  v,  the  President 
of  Bath  Hospital^  though  Lord  Hardwicke  said,  that 
since  the  statute  of  mortmain,  9  Geo.  3.  c.  36.  he  had 
endeavoured  to  give  cliaritable  legacies  effect  as  far 

as  he  could  (5) ;  y(&t  he  would  not  set  up  new  rules 

* 

^  Ambl.  651.  Harris  r.  |)arnes,  same  v.  Nash. 

■  Ambl.  751.  Att.  Gen.  v.  Hjde.      3  Bro.  C.  C.  588. 

^  Ambl.  IDO.  Att.  Geo.  r.  Johnsou.  Ambl.  201.  Same  r. 
Sparks,  and  see  7  Vez.  Jan.  340. 

"^  1  Bro.  C.  C.  444.  Att.  Gon.  v.  Bishop  of  Oxford.  See  also 
2  Bro.  C.  C.  428. 

* 

*  2  Vez.  52. 


(5)  Where  a  sum  of  money  was  left  towards  establishing  a 
school,  Lorcl  Loughboraogh  thought  that  though  under  this  dispo- 
sition he  could  not  direct  any  part  to  be  laid  out  ia  land  or  build - 
Jng,  yet  the  master  might  teach  in  his  own  house  or  in  the  church. 
And  he  ordered  a  scheme  to  be  laid  before  the  Master  in  Chancery 
which  would  not  include  the  application  of  any  part  of  the  divi- 
dends to  the  purchase  or  renting  of  land.  4  Bro.  C.  C.  526.  Att* 
Gen.  V,  Williams. 
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marshaired*  *^  ^void  that  statutc.     And  his '  Lordship  refused  to 
iiuavourof  jnajsl^al  assets  in  favour  of  a  charity,   or,  in  other 

a  chanty.  j  7  j 

words,  to  throw  the  debts  and  legacies  on  the  real 
estate,  in  order  that  the  person^  estate  mig*ht  be  ap- 
pHed  to  the  charitable  use*.  And  though  in  the  At- 
torney General  v,  Caldwell*,  where  a 'testator  willed 
the  residue  of  his  personal  estate  consisting  of  his  ef- 
fects, annuities,  mortgages,  bonds,  and  notes,  to  be 
sold,  and  the  produce  given  to  a  charity,  the  devise 
of  tlie  mortgages  being  void,  the  court  ordered  them, 
as  being  part  of  the  residue  only,  to  be  first  applied 
in  payment  of  debts,  so  as  to  leave  a  larger  fund  for 
the  charity,  yet  Sir  Lloyd  Kenyon,  in  a  subsequent 
case^  declared  he  Could  not  recognize  the  distinction 
between  a  specific  gift  of  a  mortgage,  and  a  gift  of  a 
residue  in  which  it  is  comprised.  In  both  cases  it 
was  an  interest  in  land  which  could  not  pass  by  the 
statute,  but  must  go  in  favour  of  the  parties  legally 
intitled  to  the  benefit  of  it.  And  he  ordered  the 
debts^  legacies,  and  costs  of  the  suit,  to  be  paid  out 
of  the  testator's  general  personal  estate,  and  out  of 
the  monies  secured  upon  mortgage  pro  rata,  and  the 
residue  of  the  mortgages  to  go  to  the  next  of  kin. 

It  never  has  been  doubted  since  the  statute  of 
Geo.  2.  that  a  plain  direction  in  a  will  to  purchase 
land  for  a  charitable  use  is  void  by  the  statute. 
But  a  bequest  of  money  to  be  laid  out  in  repairing 
what  was  already  in  mortmain,  or  even  in  building 
upon  land  already  consecrated  and  appropriated,  as 
in  or  towards  re-building  a  church  or  a  parsonage- 
house,  has  been  determined  to  be  clear  of  the  statute 

•  2  Vez.  52.     Ambl.  614.     4  Bro.  C.  C.  153.  '  AmbL  635. 

«  Alt,  Gca.  r.  Earl  of  Winchelsea,  3  Bro.  C.  C.  373. 


Sect.  18.  Charitable  Uses.  201 

abov^-mentione(l\     And  it  seems  that  if  a  bequest  where  tht 

*  mode  of 

of  money  be  made,  to  be  disposed  of  to  a  charitable  ciispositiou 

•'  *    ^  IS  undefin- 

use,  leavinc:  the  mode  of  disposition  undefined^  there  ed,it8eeraf 

*-*  *  a  parchas« 

is  nothinsc  in  the  statute  to  restrain  the  trustees  from  may  be 

^  ,  made  for 

laying  out  the  money  in  the  purchase  of  land,  since  value  by 
by  the  2nd  section  of  the  last-mentioned  statute,  pur-  tees. 
chases  for  valuable  consideration  are  expressly  saved. 
But  if  there  is  occasion  for  coming  into  a  Court  of 
Equity  for  direction,  that  Court  will  not  direct  a  pur- 
chase of  land.  Lord  Hardwicke*s  opinion,  as  ex- 
pressed by  him  in  the  case  of  Vaughan  v,  Parrer*, 
was,  that  a  bequest  of  money  for  erecting  a  hospital 
or  school,  was  not  within  the  mortmain  Act ;  because 
it  did  not  necessarily  follow  that  any  new  purchase 
of  land  should  be  made  for  the  purpose,  which  might 
have  been  equally  well  accomplished  by  building  upon 
land  already  in  mortmain,  or  by  a  gift  of  land,  or  by 
hiring  a  house.  In  another  case  ^  it  was  said  that 
such  a  bequest  to  erect  a  school  was  good  if  any  piece 
of  ground  already  in  mortmain,  or  as  a  mere  gift 
from  private  generosity,  could  be  procured.  But  in 
a  subsequent  case'  where  the  circumstance  of  there 
actually  being  a  piece  of  land  in  mortmain  in  the 
parish  where  the  charity  was  to  be  erected  was 
much  insisted  upon.  Lord  Apsley,  Chancellor, ,  said, 
that  directions  in  a  will  to  erect  a  school-house 
in  general  imports  an  intention  to  purchase;  and 
though  it  appears  that  there  is  a  vacant  piece  of 
ground  in  the  parish,  the  will  does  not  point  at  that 
piece  of  ground.     It  does  not  say  to  repair  or  build  a 

*  2  Vez.  189*    N.  Brodie  v.  the  Duke  of  Chandos,  1  Bro.  C.  C. 
444. 

*  2  Vez.  187.  *  Att.  Gen.  v.  Bowles,  2  Vcz.  Jon.  547. 

*  Att.  Gen.  v,  Hyde,  Ambler,  751. 
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•chool-honse  on  that  piece  of  ground.      And  hit 
Lordship  dismissed  the  information. 

Other  cases  have  been  equally  opposed  to  Vaughan 
V.  Parrer,  and  the  Attorney  General  v,  Bowles,    And 
the  doctrine  seems  now  to  be  settled  that  a  bequest 
to  ^mJ'un-  '^  ^^^cl "  a  charitable  foundation  imports  prima  facic^ 
**u'diLc     *^^'  ^^^^  "'  *^  ^  bought,   unless  the  testator  by  his 
will  manifests  his  purpose  that  it  is  to  be  othenvise 
procured,   or  expressly  adverts  to  land  already   in 
mortmain  ■.     The  case  of  Chapman  v.  Brown  •,  in 
which  there  was  a  trust  for  building  or  purchasing  a 
chapel,  where  it  might  appear  to  the  executors  to  be 
most  wanted,  and  if  any  overplus,  it  was  to  go  to  a 
faithful  gospel  minister,  not  exceeding  20/.  per  an- 
num, and  if  any  further  surplus,  for  such  charitable 
uses  as  the  executors  should  think  proper ;  though 
standing  by  itself,  a  bequest  of  a  residue  to  such  cha- 
ritable purposes  as  the  executors  should  think  proper 
vyas  a  good  bequest,  yet  the  whole  trust  was  declared 
void:  for  the  bequest  to  purchase  vras  clearly  void  by 
the  words  of  the  Act ;  tlie  trust  to  buUd  had  been 
also  established  to  be  within  the  Act ;  that  bequest 
therefore  fell  to  the  ground :  then  the  bequest  on  be- 
half of  the  minister,  as  being  clearly  intended  for  a 
minister  of  the  chapel  so  directed  to  be  built,  could 
'   not  stand  as  the  thing  failed  with  which  it  vras  inse- 
parably connected  >^.     And  lastly,  although  standing 

^  Lord  Ilardwicke  seemed  to  think  that  to  ered  might  be  taken 
^  .       as  meaning  to  found  or  endow. 

*  8  Vez.  Jun.  191.    Att.  Gen.  v.  Parsons ;  and  see  3  Bro.  C.  C. 
588.  •  6Vez.  Jnn.  191. 

*  1  Vez.  334.  Att.  Gen.  v.  Whorwood.    See  10  Vez.  Jun.  534, 
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by  itself,  a  bequest  of  a  residue  to  be  employed  in 
such  charitable  purposes  as  the  executors  shall  think 
proper  is  a  good  bequest ;  and  supposing  it  had  been 
legal  to  bestow  the  money  as  testatrixr  had  directed  in 
the  two  first  instances^  after  such  purposes  had  been 
answered,  there  would  have  been  a  good  bequest  of 
this  residue,  yet  as  the  prior  bequest  had  failed  which 
was  to  constitute  this  residue,  and  as  it  was  impossible 
to  ascertain  how  much  would  have  been  employed  in 
building  the  chapel,  and  no  direction  could  be  framed 
for  the.  master  to  proceed  upon  on  a  reference  to  him, 
the  testatrix  having  given  no  ground  for  inferring 
what  kind  of  chapel  was  intended,  this  ulterior  be- 
quest was  held  to  be  void  for  uncertainty ;  and  the 
real  estate  was  decreed  to  the  heir  at  law,  and  the 
personal  to  the  next  of  kin  (6). 

^  Where  property  is  left  generally  in  trust  for  cha-  How  gent- 
ritable  uses  without  defining  them,    the  Court  of  bie  be- 
Chancery  will  uphold  such  a  trust  as  a  valid  bequest,  wUhout 
but  then  the  application  either  by  the  trustees^  or  the  Stion*of  ' 
Crown,  must  be  to  purposes  expressed  in  the  statute  are deau*' 
43  EI.  c.  9.  or  purposes  analogous.     If  the  charitable  ^uy!"^' 
purposes  are  defined  in  the  will,  they  must  be  such  AndVhat 
as  the  law  recognizes  as  charitable  purposes.     But  a  ^*5i|f^gof 
bequest  in  trust  for  such  objects  of  benevolence  and  par^J^i! 
liberality  as  the  trustee  in  his  own  discretion  should 
most  approve,  cannot  be  supported  as  a  charitable 


(6)  The  trust  of  an  annuity  for  a. charity  charged  upon  a  de- 
Tised  estate  being  held  void  under  this  statute,  it  was  ruled  that 
the  annuity  did  not  pass  by  the  residuary  disposition,  but  sunk  for 
the  benefit  of  the  specific  devisees,  1^  Vez.  Jun.  497.  But  note, 
there  was  an  express  exception  oat  ^f  the  residue  of  what  he  had 
before  disposed  of. 
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le^cy,  but  would  be  void  for  uncertainty.  Liberal- 
ity and  benevolence  do  not  correspond  with  the  legal 
notion  of  charily,  and  not  coming  witliin  the  compass 
of  that  term  do  not  attract  the  same  indulgence  with 
which  general  charitable  bequests  have  been  treated 
by  the  court.  And  therefore,  in  the  case  of  Morice 
V.  the  Bishop  of  Durham ',  where  the  bequest  was  in 
these  terms,  it  was  decreed  a  trust  for  the  next  of 
kin.  For  it  was  clear  tliat  a  tnist  was  intended,  and 
wherever  that  is  the  case,  and  the  trust  is  ineflFec- 
tually  created,  or  fails,  the  next  of  kin  becomes  in- 
titled;  but  if  no  positive  trust  is  intended  to  be  cre- 
ated, but  the  devise  leaves  a  discretion  in  the  devisee 
to  make  the  application  or  not,  it  is  then  considered 
as  an  absolute  gift ;  for  then  the  particular  applica* 
cation  pointed  at  is  an  act  referred  to  the  will  of  the 
devisee,  and  not  imposed  as  an  obligation  by  the  tes- 
tament. And  though  words  of  recommendation  and 
desire  may  impose  a  trust  and  be  considered  as  impe« 
rative,  yet  that  can  only  be  where  the  objects  are  cer- 
tain. 

In  a  word^  the  indefinite  nature  and  quantum  of 
the  subject,  and  the  indefinite  nature  of  the  objects, 
are  always  used  by  the  court  as  evidence,  that  the 
mind  of  the  testator  was  not  to  create  a  trust.  ^ 

I  shall  conclude  this  subject  with  noticing  three 
important  points  in  respect  to  the  clause  in  the  sta- 
tute concerning  colleges,  determined  by  Lord  Keeper 
Henley',  viz.  that  a  devise,  not  to  the  whole  body 
corporate,  but  for  the  benefit  of  particular  fellows^  is 

^  10  Vej.  Jun.  522. 

'  Case  of  Christ's  College,  Cambridge,  1  Sir  W.  Blackst.  90, 
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good  within  the  except^)!).  That  a  devise  to  colleger 
as  trustees  for  other  charitable  uses,  h  void  by  th^ 
•tatute.  And  that  the  exception  extends  only  to  col- 
leges already  established  when  the  statute  of  mort- 
main was  enacted. 


Section  XIX. 


Appointment  of  Guardians  by  WilL 

THE  principal  object  of  the  statute  4  and  5  Phi- 
lip  and  Mary  was  to  prevent  the  practice  of  taking 
away  or  marrying  maidens  under  16^  against  the 
consent  of  their  parents,  but  as  Mr.  Hargrave(l) 
has  observed,  the  statute  prohibited  it  in  terms  which 
implied  that  the  custody  and  education  of  such  fe- 
males should  belong  to  the  father  and  mother,  or  thi 
person  appointed  bt/ihe  former.  But  this  statute  ap« 
plied  only  to  the  case  of /ewafe  chiWren.  The  ob- 
ject of  giving  to  the  father  this  appointment,  was 
more  generally  provided  for  by  the  statute  12  Car.  2. 
c.  24,  sect.  8j  9,  which  enacts,  that  ^^  where  any 


I—**—  ■»       !■       I     1  III         it        I 


(1)  See  Hargr.  Co.  Litt.  89,  a.  (14).  The  reader  is  referred  to 
the  Dotes  of  this  gentleman  on  the  Commentary  upon  Littleton, 
for  a  most  able  and  instructive  investigation  of  the  learnipg  re^^pect- 
log  ths  sereral  sorts  of  guardianship  'known  to  our  law* 
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.  person  shall  have  any  child  or  children  under  the  age 
of  21  years^  and  not  married  at  the  time  of  his  deaths 
it  shall  be  lawful  for  the  father  of  such  child  or  child- 
ren^ whether  born  at  the  time  of  th'e  decease  of  such 
father^  or  at  that  time  in  ventre  sa  mere,  or  whether 
such  father  be  within  the  age  of  21  years  or  at  full  age, 
by  his  deed  executed  in  his  life-time,  or  by  his  last 
will  and  testament  in  writing,  in  the  presence  of  tw^o 
or  more  credible  witnesses,  in  stich  manner,  and  from 
time  to  time,  as  he  shall  think  fit,  to  dispose  of  the 

.  custody  and  tuition  of  such  child  or  children,  during 
such  time  as  he  or  they  shall  respectively  remain  un- 
der the  age  of  21  years,  or  any  lesser  time,  to  any 
person  or  persons,  in  possession  or  remainder,  other 
than  popish  recusants :  and  such  persons  to  whom 
the  custody  of  such  child  shall  be  so  disposed  or  de- 
vised, may  maintain  an  action  of  ravishment  of  ward 
or  trespass  against  iLny  person  who  shall  wrongfully 
take  away  or  detain  any  such  child,  for  the  recovery 
of  such  child,  and  recover  damages  for  the  same,  in 
the  same  action  for  the  use  and  benefit  of  such  child. 
And  such  person  to  whom  the  custody  of  such  child 
shall  be  so  disposed  or  devised,  may  take  into  his  cus- 
tody to  the  use  of  such  child,  the  profits  of  all  lands, 
tenements  and  hereditaments  of  such  child,  and  also 
the  custody,  tuition,  and  management  of  the  goods, 
chattels,  and  personal  estate  of  such  child  till  his  or 
her  age  of  21  years,  or  any  less  time,  according  td 
such  disposition  aforesaid,  and  may  bring  such  ac- 
tions in  relation  thereto,  as  by  law  a  guardian  in  com- 
mon socage  may  do. 

Before  entering  upon  the  consideration  of  this  sta* 
tute  of  Charles,  it  seems  proper  to  make  a  few  ob- 
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«  servations  on  the  gnardianshipB  at  common  law  and 
by  custom. 

By  the  custom  of  the  province  of  York  (which  Ouardiam 

*  ^  at  common 

custom  the  statute  of  12  Car.  2,  being  general^  law  and  by 
does  of  course  controul  wherever  they  are  in  op- 
position) the  father^  by  his  last  will  and  testament, 
might  for  a  time  commit  the  tuition  of  his  child  and 
the  custody  of  his  person;  which  testament  and  ap- 
pointment was  to  be  confirmed  by  the  ordinary^  who 
was  to  carry  the  same  into  execution.  And  upon  the 
omission  of  the  father  to  exercise  his  power,  the  mo- 
ther might,  after  his  death,  make  a  similar  appointment. 
And  as  the  statute  confines  the  power  ^  appointing 
a  testamentary  guardian  to  the  father  only,  the  cus- 
tom still  operates  within  its  local  extent,  to  give  an 
authority  to  the  mother  in  respect  to  the  personal  es- 
tate (to  which  only  the  custom  extends)  which  she 
would  not  possess  by  virtue  of  the  statute.  The  sta- 
tute of  Charles  the  second  has  no  negative  words  to 

restrain  the  custom  in  this  respect. 

■ 

By  the  same  statute  whereby  the  father's  power  of 
appointing  a  guardian  of  his  children,  by  will  was 
created,  the  tenure  by  knight's  service,  out  of  which 
the  guardianship  by  chivalry  arose,  was  abolished, 
and  with  it  fell  to  the  ground  this  dominion  of  lords 
over  the  heirs  of  their  tenants,  which  was  as  inconsis- 
tent with  the  rights  and  duties  of  nature,  as  the  prin- 
ciples of  rational  and  liberal  policy.  For  this  guard- 
ian was  not  accountable  for  the  profits  made  of  the 
infant's  land  during  the  wardship  ;  and  though  he  Is 
said  to  have  been  subject  to  the  duty  of  maintaining 
the  infant,  it  does  not  well  appear  by  what  means  he 
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was  to  be  compellod  so  to  do,  in  a  manner  agreeable 
to  the  fortune  and  rank  of  such  infant.  This  guard- 
ianship existed  rather  for  the  interest  and  profit  of  the 
guardian^  than  as  a  trust  for  the  benefit  of  the  ward, 
and  was  saleable^  transferable,  and  transmissible  like 
any  other  property. 

The  other  descriptions  of  guardianship  by  nature 
— ^by  nurture — ^and  that  arising  out  of  socage  tenure, 
«till  subsist,  though  very  little  is  now  heard  of  them 
in  our  courts,  since  this  office  is  usually  assigned  un- 
der the  statute  above-mentioned  ;  and  where  that  is 
neglected  to  be  done,  the  jurisdiction  of  the  Lord 
Chancellor,  now  established,  though  of  dubious  and 
obscure  origin,  is  generally  resorted  to.  These  three 
last-mentioned  kinds  of  guardianship  are  all  exercis- 
ed with  a  responsibility  for  the  profits  of  the  estate. 
If  an  estate  were  left  to  an  infant,  his  parent,  by 
the  common  law,  might  be  his  guardian  by  nature. 
And  even  while  the  tenure  by  knight's  service  conti- 
nued, the  father,  claiming  this  guardianship  by  na^ 
ture,  was  entitled  to  the  custody  of  the  infant's  person, 
even  against  the  lord  in  chivalry,  which  was  a  privi- 
lege not  given  by  the  law  to  the  mother  when  hap- 
pening to  be  guardian  by  nature,  as  she  might  ia 
some  cases  be.  The  father  and  mother  may  also  be 
the  guardians  by  nurture,  where  that  species  of  guar- 
dianship is  let  in  by  the  want  of  any  other  superior 
claims,  for  it  only  takes  place  where  the  infant  is  with- 
out any  other  guardian.  This  extends  no  further  than 
to  the  custody,  and  government  of  the  infant's  per- 
ion,  and  determines  at  14  in  both  males  and  females  ; 
when,  if  no  other  guardian  is  appointed  by  the  choice 
of  the  infant  or  otherwise,  the  interval  between    14 
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anH  21  teems  to  fall  under  the  ^ardianship  by  na<^ 
tare ;  as  appears  likewise  to  be  the  case  after  the 
^oardiansbip  by  socage  expires,  which  is  also  at  14f 
in  both  males  and  females.  « 

The  guardianship  in  socage  can  only  take  place 
on  a  descent  like  the  guardianship  by  chivalry,  and 
arises  only  where  the  infant  is  seised  of  lands^  or  other 
hereditaments  lying  in  tenure.  The  title  to  it  is  in 
such  only  of  the  infantas  next  of  blood  as  cannot  be 
inheritors^  according  to  the  laws  of  descent  in  real 
property^  to  the  socage  estate^  and  is  not  restricted 
to  the  whole  blood.  And  the  quality  which  princi- 
pally distinguishes  this  guardianship  from  the  guard- 
ianship in  chivalry  is,  that  it  is  a  personal  trust  wholly 
for  the  benefit  and  interest  of  the  infant.  The  power 
of  this  guardian  over  personal  estate  has  been  doubt-' 
ed ;  but  the  learned  annotatpr  on  the  treatise  of  equity 
has  observed,  that  the  custody  of  the  person  should 
seem  to  draw  after  it  the  custody  of  every  description 
of  property  for  which  the  law  has  not  otherwise  pro- 
vided :  which  idea,  he  adds,  receives  countenance 
from  the  instance  of  copyholds  and  inheritances  not 
lying  in  tenure  being  placed  by  the  law  in  the  hands 
of  this  guardian ;  and  he  further  remarks  that  this 
opinion  is  strongly  confirmed  by  the  manner  in  which 
the  13  Car.  2.  c.  24.  regulates  the  powers  of  the 
guardian  which  it  enables  a  father  to  appoint,  for  that 
statute  authorizes  such  guardian  to  take  the  custody 
of  the  infant's  personal  estate,  as  well  as  of  his  lands, 
tenements,  and  hereditaments,  and  provides  that  he 
may  bring  such  action  or  actions  in  relation  thereto, 
as  by  law  a  guardian  in  common  socage  might  do  *. 
Yet,  there  is  an  expression  of  Lord  Chief  Justice 

!  Fonbl.  Treat.  Eq.  3d.  Ed.  p.  242. 
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Vaughan  **  which  conveys  a  different  opinion  ;  for^ 
speaking  of  the  guardian  under  the  statute^  he  says, 
'^  this  new  guardian  hath  the  custody  not  only  of  the 
lands  descended  or  left  by  the  father,  but  of  land» 
and  goods  any  way  acquired  or  purchased  by  the  in- 
fant, which  the  guardian  in  socage  had  not." 

But  this  guardianship^  as  all  others  which  might 
otherwise  take  place  at  the  death  of  the  father,  is  su- 
perseded by  the  exercise  of  the  power  given  him 
by  the  statute  12  Car.  2.  c.  24^,  which  professedly 
proceeds  upon  the  model  of  the  guardianship  by 
socage. 

Testamcn.       Under  this  statute  it  is  clear  upon  the  words  that 

tary  ap-  "^ 

pointmcnt:  nonc  but  the  father  can  appoint,  and  it  is  held  equally 
clear  according  to  the  sense,  that  the  guardian  ap- 
pointed by  him  cannot  appoint  another  guardian ;  for 
it  is  a  personal  trust,  and  not  assignable  ^. 

The  power  as  to  its  objects  is  held  to  be  confined 
to  legitimate  children,  (in  which  are  included  those 
in  ventre  sa  mere,)  and  by  the  words  of  the  statute 
tliese  must  be  under  2\,  and  unmarried^  at  the  decease 
of  the  father.  It  extends  not  to  illegitimate  children, 
though  such,  if  females,  have  been  held  to  be  within 
the  statute  of  Philip  and  Mary  (2).  * 

*  Vaugh.  186.  •  Vaugh.  179. 


(2)  See  Strange,  116^,  Rex  v*  Corneforth.  But  the  court  wllL 
unless  there  is  some  objection,  adopt  the  nomination  of  the  father. 
9  Bro.  C.  C.  583.  Ward  v.  St.  Paul,  and  note.  So  it  seems  also 
if  the  appointment  be  not  mad«  agreeably  to  the  statute.  IMsk* 
627.  May  vi  May. 
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If  the  will  be  made  merely  for  naming  a  guardian  ^f^^l^ 
under  this  statute,   and  for  no  other  purpose,  such  J!^^^|^^/ 
will  need  not  be  proved  in  the  spiritual  court ;  for  as  the  ^ 
in  such  case  the  appointment  takes  effect  solely  by  wnder  the 
force  of  the  statute,  the  temporal  courts  are  the  pro- 
per judges  thereof*.     But  if  the  will  contains  also  dis- 
positions of  the  personalty,  it  seems  that  the  whole 
will  must  be  proved,  which  probate  will  be  effectual 
so  far  as  the  personalty  is  concerned,  but  of  no  avail 
in   respect   to  the  appointment  of  guardian.     And 
it   seems  to  be  immaterial  by  what  words  the  ap- 
pointment is  signified^   if   the   meaning  sufficiently 
appears  ^ 

If  the  father  exercises  his  power  of  appointment  ^PJ^^jJJay 
under  the  statute  by  deed,  as  he  may,  yet  it  has  been  ^«  'J«^^ 
held  that  such  disposition  by  deed  may  be  revoked  by  And  such 
will'.     But  no  appointment  can  be  revoked  by  a  sub-  mentis  re- 
sequent  testamentary  appointment,  unless  it  be  exe-  wm!  *  '^ 
cuted  according  to  the  statute,  or  directly  import  to  ^"t  »"ch 

be  a  revocation ;  which  has  been  determined  in  ana-  he  execut- 
ed as  tiie 

logy  to  the  cases  on   this  part  of   the    statute  of  statute  di- 
frauds'. 


Where  the  appointment  has  been  made,  the  g-uar-  infancy  of 
dianship  shall  not  be  determined  by  the  marriage  of 
the  infant  before'  21,  for  the  statute  declares  that  such 
^ardianship  shall  continue  during  the  time  that  he 
shall  remain  under  31.  The  father,  though  under  age 
himself,  may  appoint  by  virtue  of  this  statute,  and 
though  he  could  not  devise  the  land  in  trust  for  the 

*  1  Vent.  207.  Lady  Chester's  Case.        *  Swinb.  p.  3.  c.  15. 
'  Finch's  Rep.  323.  Lord  Shaftesbury  v.  Hannam. 
'  Yid.  post.  Rerocation  of  Wills.  Chap.  IL  sect.  1. 

f3 
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infant  directly^  yet  the  land  will  follow  as  an  incident 
by  law  attending  upon  the  custody  of  the  heir\ 

itemediei.  The  guardian  when  regularly  appointed  under  this 
statute  takes  place  of  all  other  guardians^  and  may 
have  a  writ  of  ravishment  of  ward  if  the  infant  be 
taken  from  him^  as  the  guardian  by  knight's  service, 
or  by  socage^  might  have  had  at  common  law,  and 
•hall  recover  damages  as  for  the  ward's  benefit'. 

Thia  guardian  being  constituted  upon  the  model  of 
the  socage  guardian,  and  coming  in. the  place  of  the 
fiither,  has  an  interest  joined  with  his  trust,  though 
not  an  interest  for  himself".  But  though  it  was 
agreed  in  the  case  of  Parry  v.  Hodgson  \  that  a  tes- 
tamentary guardian  by  the  statute,  until  the  infant 
was  21  years,  .had  the  same  interest  as  a  guardian  in 
socage  till  the  infant  was  14 ;  yet  it  was  holden  that 
a  testamentary ,  guardian  could  not  make  a  lease  of  the 
infant's  land,  but  that  such  lease  was  absolutely  void. 

Pomen  of  It  sccms  he  may  pay  out  of  the  rents  and  profits 
tary  gaur*  the  interest  of  any  real  incumbrance,  and  even  the 
principal  of  a  mortgage*",  but  it  has  been  held  that 
he  is  not  compellable  to  apply  the  profits  of  the  in- 
fent's  estate  to  pay  off  the  bond  debts  of  the  ancea* 
tor".  Nor  can  he,  without  the  direction  of  the  court, 
convert  the  real  into  personal  or  the  personal  into  real 
estate*".  He  is  subjisct  to  an  action  of  account  as  soon 
as  his  guardianship  is  at  au  end^  but  not  before^  for 

>  Vaughan,  187.  *  2  Wils.  laO.  135. 

'  See  the  case  of  Mr.  J.  Ejre  *  Free  ia  Ch.  137. 

V*  the  Countess  of  Shaftesbttiji  *  2  Vera.  606. 

ft  P.  Wms.  103.  «  1  Venu  401. 43S. 

;  Vaughan,  181.  %F.  Wms.  Itt. 
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the  rale  of  the  common  law  is^  that  an  action  of  ac-  ' 
count  does  not  lie  while  the  guardianship  continues. 
However,  in  equity,  the  infant  may,  by  prochein  ami, 
sue  his  ^ardian  for  an  account  during  the  minority. 
That  court,  it  is  said,  often  gives  extrajudicial  direc- 
tions for  an  infant^  and  hears  a  person  as  amicus 
csrias.  And  it  was  observed,  by  Lord  Hardwicke^ 
that  in  Lord  Macclesfield's  time,  in  the  case  of  Lord 
Dudley,  a  stranger  came  and  complained  of  the  abuse 
of  the  iniknt's  estate  by  the  guardian ;  and  upon  this 
application,  and  his  undertaking  to  pay  the  costs,  the 
court  directed  the  master  to  examine  the  receiver's 
accounts,  and  see  whether  the  infant  was  wronged  or 
not^.  By  the  statute  4  Anne,  c.  16.  actions  of  ac- 
count may  be  brought  against  the  executors  or  ad- 
ministrators of  guardians.  But  a  guardian  is  entitled 
to  all  his  reasonable  costs  and  expences ;  and,  there- 
fore, he  ought  not  to  be  charged  as  receiver,  because 
then  it  seems  he  would  lose  these  costs  and  e^pences^ 
but  as  guardian,  by  name ;  for  tosts,  it  is  said,  are  in 
general  allowed  only  to  guardians  or  bailiffs,  as  such^ 
and  not  to  mere  receivers''. 
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'  Earl  of  Pomfrst  v.  Loid  Windsor,  2  Yez.  484.    See  also  ' 
dP.'Wms.  119.  3  Atk.  625. 

*  1  Freem.  ITS.  1  Lso.  210.  and  sos  ths  statute  4  Anno,  c.  16. 
sec.  27* 
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Section  XX. 
Statute  of  fraudulent  Devises. 

A  DEBTOR  by  specialties  might,  by  devising  his 
lands,  have  deprived  his  specialty  creditors  of  all  re- 
medy against  this  part  of  his  property,  until  the  sta* 
tute  3  and  4  William  and  Mary,  c.  14.  was  passed.   But 
by  this  statute,  ''  reciting  that  it  was  not  reasonable 
or  just  that  by  the  practice  or  contrivance  of  any 
debtors  their  creditors  should  be  defrauded  of  their 
just  debts>  it  was  enacted  that  all  wills  and  testaments, 
limitations,  dispositions,  arid  appointments  of  or  con- 
cerning any  manors,   messuages,  lands,    tenements, 
and  hereditaments,  or  of  any  rent,  profit,  term,  or 
charge  out  of  the  same,  whereof  any  person,  at  the 
time  of  his  or  her  decease,  should  be  seised  in  fee 
simple  in  possession,  reversion,  or  remainder,  or  have 
power  to  dispose  of  the  same  by  his  or  her  last  will 
and  testament  thereafter  to  be  made,  should  be  deemed 
and  taken,  only  as  against  such  creditor  or  creditors  as 
aforesaid,  his,  her,  or  their  heirs,  successors,  execu- 
tors, administrators,  and  assigns,  and  every  of  them, 
to  be  fraudulent,  and  clearly,  absolutely,  and  utterly 
void,  frustrate,  and  of  none  effect.*' 

And  by  section  3.  "  for  the  means  that  such  credi- 
tors may  be  enabled  to  recover  their  said  debts,"  it 
was  enacted,  "  that  in  the  cases  before-mentioned, 
every  such  creditor  or  creditors  should  and  might 
have  and  maintain  his,  her,  or  their  action  of  debt 
upon  his,  her,  or  their  said  bonds  and  specialties^ 
against  the  heir  and  heirs  at  law  of  such  obligor  or 
obligors^  and  such  devisee  or  devisees  jointly^  and 
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such  devisee  or  devisees  should  be  liable  and  charge- 
able for  a  false  plea  by  him  or  them  pleaded^  or  for 
not  confessing  the  lands  or  tenements  to  him  de« 
Bcended.'' 

And  by  section  4.  it  whb  enacted^  '^  that  lyhere  there 
should  be  any  limitation  or  appointment^  devise  or 
disposition^  of  or  concerning  any  manors,  &c.  for  the 
raising  or  payment  of  any  real  and  just  debt  or  debts/ 
or  any  portion  or  portions,  sum  or  sums  of  money,  for 
any  child  or  children  of  any  person  other  than  the 
heir  at  law,  according  to  or  in  pursuance  of  any  mar-* 
ris^e  contract,  or  agreement  in  writing,  bona  fide 
made  before  such  marriage,  the  same  and  every  of 
them  should  be  in  full  force ;  and  the  same  manors^ 
&c.  should  be  holden  and  enjoyed  by  every  such  per* 
son  or  persons,  his,  her,  and  their  heirs,  executors^ 
administrators,  and  assigns,  for  whom  the  said  limi« 
tation,  appointment,  devise,  or  disposition  was  made> 
and  by  his,  her,  and  their  trustee  or  trustees,  his,  her> 
and  their  heirs,  executors,  administrators,  and  assigns^ 
for  such  estate  or -interest  as  should  be  so  limited  or 
appointed,  devised  or  disposed,  until  such  debt  or 
debts,  portion  or  portions,  should  be  raised,  paid,  and 
satisfied." 

And,  lastly,  it  was  enacted,  ''  that  all  and  every  de- 
visee and  devisees  made  liable  by  that  act,  should  be 
liable  and  chargeable  in  the  same  manner  as  the  heir 
at  law,  by  force  of  that  act,  notwithstanding  the  lands^ 
tenements,  and  hereditaments  to  him  or  them  de^sed 
should  be  aliened  before  the  action  brought." 

This  statute,  in  respect  to  this  part  of  its  provi- 
sions^ may  be  considered  as  suppletory  to  that  of  the 
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13  Elizabeth^  c.  5.  against  fraudulent  conveyances, 
and  as  designed  to  extend  the  remedy  to  fraidttlent 
devises. 


It  has  been  determined  that  an  action  of  covenant 
does  not  come  within  the  remedy  given  by  Uiis  statute, 
vrhich  is  confined  to  cases  of  debt ;  for  though  the 
vrord  specialties  is  used  as  well  as  bonds,  yet  wImd 
the  means  of  recovery  are  provided^  the  intentson  of 
the  statute  is  plainly  confined  to  debts^  and  those  spe^ 
eialties  on  which  an  action  of  debt  lies.  The  statute 
speaks  throughout  of  debts^  and  a  lH*each  of  covenant 
cannot  be  considered  as  a  debt.  The  statute  pre- 
scribes the  means  by  which  such  creditors  shall  recover 
their  debts^  and  in  prescribing  those  means  it  only 
gives  the  action  of  debt*. 

Of  the  ex-      This  Act  Contains^  as  appears  from  what  has  been 
cfaosefsaT.  abovc  recited,  a  clause  saving  the  effect  of  such  de- 
and  ii%^  viscB  and  dispositions  as  are  for  the  payment  of  debts, 
pa^^enr   which  clausc  has  been  held  to  operate  simply  as  aa 
of  debts,    exception,  leaving  the  case  of  a  devise  for  the  above 
purpose,  as  well  as  provisions  of  portions  for  children 
in  pursuance  of  marriage  contracts,  entirely  unaffect- 
ed,  and  open  to  the  same  remedy  and  resort  as  before 
the  statute^.     Since  at  common  law  there  was  no  re- 
medy against  a  devisee  for  payment  of  debts,  such  a 
case  always  was  and  still  continues  to  be,  since  the 
Statute,  the  subject  of  equitable  jurisdiction,  and  ac- 
cordingly the  assets  are  equitably  distributable,  that 
is,  equally  and  pari  passu  amongst  all  the  creditors, 
whether  by  specialty  or  simple  contract. 

« 

*  7  East  1S8.  Wilson  e.  Knmbley. 
^  ft  Atk.  tn.  nonket  9.  Fteson. 
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A  devise  for  payment  of  debts  out  of  the  rents  and 
profits  9nly,  has  been  clearly  held  within  the  excep- 
tion''. And  it  appears  to  have  been  the  opinion  of 
Lord  C.  J.  Willes,  that  by  virtue  of  the  above-men- 
tioned clause^  a  devise  for  the  payment  of  any  par- 
ticular debt  upon  simple  contract  is  a  good  devise 
against  bond  creditors  "*. 

If  a  devise  for  payment  of  debts  does  not  provide  Extendi  t» 
for  it  in  a  practicable  manner,  the  case  is  not  within  <^«*>f» "» 

.  -    equity, 

the  exception  **.  But  since  the  case  of  Bailey  v.  Ekins', 
the  rule  appears  to  be  settled^  that  if  the  provision 
made  by  the  will  for  the  payment  of  debts  be  effec- 
tual^ either  at  law  or  in  equity,  the  case  is  out  of  the 
statute  :  so  that  if  the  will,  instead  of  breaking  the 
descent  by  a  regular  devise,  only  charges  the  estate 
with  the  debts  of  the  testator,  this  provision  is  good 
notwithstanding  the  statute  of  fraudulent  devises,  and 
a  court  of  equity  will  act  upon  it ;  which  is  the  same 
thing  as  to  say  that  the  interest  so  provided,  and  which 
equity  draws  out  of  the  mass  going  to  the  heir,  is  dis- 
tributable as  equitable  assets,  among  all  the  creditors 
equally,  and  without  any  regard  to  the  precedency  of 
specialty  creditors. 

Lord  Hardwicke  in  Plunket  v.   Penson',    seem-  Asset*— 
ed  to  be  of  opinion,  that  it  was  necessary  the  de-  equitable 
scent  should  be  broken  to  make  the  assets  equita-  ^'  ^ 
able ;  and  that  if  the  estate  were  suffered  to  descend 
charged  to  the  heir,  or  if  the  heir  were  made  the 

*  2  Atk.  104.    Ridout  v.  Earl  of  Pljmoath. 

*  Willes  524.  Gott  v.  Atkinson. 

*  2  Brown,  Ch.  Rep.  614. 

'  7  Vei.  Jon.  319.  land  fet  S  Vez.  Jan.  26.  Shephard  v.  Lut* 
vrMge. 

'  t  Atk.  990. 
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trustee  (1),  the  descent  being  unbroken^  the  assets 
should  be  considered  as  legal  assets ;  distinguish- 
ing such  case  from  that  of  the  devise  of  an  estate  to 
a  stranger  charged  with  the  payment  of  debts  which 
by  breaking  the  descent  would  make  the  assets  equi- 
table''. But  Lord  Eldon^  in  the  late  case  of  Ekins  v. 
Bailey^  observed^  that  the  rule  cannot  be  accurate 
when  it  is  stated  that  the  descent  ought  to  be  broken. 

If  we  suppose  a  devise  to  trustees  in  trust  to  pay 
debts^  and  all  the  trustees  to  die  in  the  lifq-time  of  the 
testator^  the  estate  must  descend  upon  the  heir^  but 
it  is  clear  the  assets  would  be  equitable.  By  the  failure 
of  the  devise^  the  heir  must  have  it^  as  the  trustees 
would  have  had  it^  subject  to  the  debts ;  and  yet  the 
descent  is  not  broken  (2). 

^  See  1  P.  Wms.  430.  Freemoult  v.  Dedire. 


(1)  A  deyise  giving  lands  as  the  law  would  giTe  it,  in  case  there 
were  no  devise,  is  inoperative  and  void ;  and  therefore  if  the  legal 
estate  be  devised  ta  the  heir  in  trust,  the  descent  of  the  legal  estate 
is  unbroken,  and  the  device  has  merely  an  equitable  operation.  See 
Hedger  v.  Rowe,  3  Lev.  127.  But  if  the  quality  of  the  estate  be 
altered,  the  descent  is  broken ;  as  if  the  devise  create  a  joint- 
tenantcy  or  tenantcy  in  common,  where  the  descent  would  carry  the 
estate  in  coparcenary.  3  Lev.  128.  Hob.  30.  But  merely  charging 
the  estate  does  not  break  the  descent.  See  2  Lord  Raym*  829.  Read- 
ing V.  Rawsterne.  But  if  a  mere  trust  estate  descend  it  will  be 
legal  assets,  since  a  trust  estate  descending  is  made  assets  by  the 
statute  of  frauds.  But,  it  seems,  an  equity  of  redemption  of  the 
fee,  not  being  so  converted  by  that  statute,  is  considered  as  equi- 
table assets.     2  Atk.  294.     3  P.  Wms.  342. 

(2)  These  devises  are  greatly  promoted  in  equity.  A  devise  of 
lands  for  payment  of  debts  was  formerly  held  to  include  those  upon 
which  the  statute  of  limitation  had  run,  2  P.  'Wms.  373.  and  see 
3  P.  Wms^  89.  Cowp.  548.  2  Vem.  141.  Gofton  v.  Mill.^  But  this 
general  doctrine  appears  to  have  undergone  some  modification; 


tute. 
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The  action^  by  the  express  direction  of  th^  statute.  Proceed- 
must  be  brought  against  the  heir  and  devisee  jointly,  and  in 
And  courts  of  equity  hold  themselves  equally  bound  o2"the8u^ 
by  the  statute  in  this  respect,  and  insist  upon  the 
heir's  being  made  a  party  to  the  proceedings ;  for 
it  is  only  by  the  Act  that  the  property  becomes  assets 
in  hands  of  the  devisee,  and  as  that  statute  requires 
the   heir  to  be  a  co-defendant,  the   remedy  must 
be  followed  as  it  is  prescribed,  and  a  bill  in  equity 
is  as  an  action  at  law.     Perhaps,  if  the  heir  could 
not  be  found,  the  bill  might  charge  that  the  plain* 
ti£f  had  made   enquiry,  and  could  not  discover  the 
heir '. 

If  the  heir  happen  to  be  made  a  joint  devisee  with 

•  1  P.  Wms.  99.  Gawler  v.  Wade.  2  Atk.  125.  Warren  v. 
Stawell.  For  the  proper  form  of  declaring  against  the  heir  and 
deWsee  jointly.     See  Cliffs  Entries,  243.  pi.  19. 


and  the  distinction  seems  to  be  between  those  debts  in  respect  to 
which  the  period  has  already  been  completed  in  the  testator's  life^ 
which  are  still  to  be  presumed  to  be  paid  ;  and  those  upon  which 
the  statute  has  not  run  ;  which  are  not  subject  to  be  barred  by  its 
running  after  the  death  of  the  testator;  for  the  trustee's  neglect 
shall  not  prejudice  the  creditor.  Executors  of  Fergus  c.  Gore, 
Ca.  temp.  Lord  Redesdale,  107.  Where  debts  are  directed  to 
be  paid  out  of  rents  and  profits,  the  court  will,  if  necessary, 
decree  a  sale.  Berry  v,  Asham,  2  Vern.  26.  Though  perhaps 
it  is  otherwise  if  out  of  the  annual  rents.  *  1  Vern.  104.  So 
equity  will  supply  the  want  of  a  surrender  of  a  copyhold  to  the 
use  of  the  will,  if  it  is  devised  for  payment  of  debts,  as  it  will 
for  a  wife  or  children  unprovided.  2  P.  Wms.  490.  12  Vez. 
Jun.  216.  The  doctrine  of  election  does  not  prevail  against 
creditors  taking  benefit  under  a  devise  for  payment  of  debts, 
and  disputing  the  will  in  other  respects,  Kidney  v,  Coussmaker, 
12  Vez.  Jan.  13G. 


SSO  Making  and  publishing  Wills.    Chap.  I. 

others^  then  the  action  should  be  agiunst  the  heir  and 
devisees  jointly^  charging  the  heir  both  as  heir  and 
devisee.  Supposing  the  estate  be  limited  to  several  in 
succession  by  the  devise^  it  seems  proper  to  make 
them  all  defendants  in  respect  of  their  estates ;  as 
where  property  is  devised  to  go  in  strict  settlement, 
making  a  tenant  for  a  life^  vtrith  remainder  to  trustees 
to  preserve  contingent  remainders^  remainder  to  the 
first  and  other  sons  of  the  tenant  for  life  in  tail ;  it 
would  be  prudent^  if  not  absolutely  necessary,  to 
make  the  heir  together  with  the  tenant  for  life,  the 
trustees  to  preserve^  and  the  son  or  sons  of  the  te- 
nant for  life^  parties;  and  as  the  sons  do  not  claim 
by  descent^  the  parol  could  not  demur.  It  is  said^ 
indeed^  to  be  the  general  rule  that  where  a  devise  is 
fraudulent  under  this  statute,  and  the  heir  thereby  be- 
comes subject  to  the  action,  together  with  the  devisee, 
by  virtue  thereof,  if  such  heir  is  an  infant  the  parol 
cannot  demur  \ 

Of  the  w-      In  respect  to  estates  pur  auter  vie  it  should  be  ob- 
auter  vie    gervcd.  that  as  by  the  statute  of  frauds,  29  Car.  2.  c* 

under  this  »  J  ' 

ftatate.  3.  scct.  12.  an  estate  pur  auter  vie,  which  comes  to 
the  heir  as  special  occupant,  is  made  assets  by  descent 
and  devisable  by  a  will  in  writing  signed  by  the  de- 
visor^ and  attested  in  his  presence  by  three  or  more 
vritnesses ;  so  a  devise  of  such  an  estate  is  also  held 
to  come  within  the  statute  of  fraudulent  devises,  and 
to  be  void  against  specialty  creditors  *. 

^  See  1  Vez.  27*  Beaumont  v.  Thorp,  and  as  to  the  mode  of 
pleading  by  the  heir  and  devisee,  see  Gott  v,  Atkinson,  WiUeSp 
527. 

'  See  3  Atk.  465.  WestfaUng  v.  Westfaling. 
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KEVOCATION  OF  WILLS. 


Section  I. 
Construction  of  Sect.  6.  of  the  StattUe  of  Frauds. 

HeFORE  the  statute  of  89  Car.  8.  wills  in  writing 
of  real  estates  might  be  revoked  by  parol;'  and,  in- 
deed^ after  that  statute^  such  power  would  still  bave 
existed,  (as  we  may  conclude  in  analogy  to  the  doc- 
trine of  holding  written  agreements  revocable  by  pa* 
rol  notwithstanding  the  4th  section,)  if  by  the  6th  and 
SSnd  sections,  special  provisions  had  not  been  made 
to  prevent  it.  Thus  it  is  held  in  regard  to  the  18  Car, 
8.  c.  84.  giving  power  to  the  father  to  appoint  a 
guardian  of  his  child,  that  the  appointment  under 
that  statute  may  still  be  revoked  by  an  instrument 
made  expressly  for  that  purpose  without  any  attesta- 
tion ;  because  no  positive  provision  was  made  against 
it  by  that  statute  *. 

Much  has  been  said  on  the  difference  in  the  pen* 
ning  of  the  5th  section  of  the  statute  respecting  the 
execution  of  a  will  of  lands^  and  of  the  succeeding 
section  which  prescribes  and  restricts  the  methods  of 

'  See  7  Ysi.  Jun.  176,  177.  ex  perte  Uchosteri  tntei  239* 
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revocation.  At  the  end  of  the  case  of  Right  v.  Price* 
in  Douglas's  Reports,  the  learned  Reporter  has  added 
a  note,  in  which  he  has  animadverted  upon  the  diffe- 
rence in  the  language  in  the  tv^o  clauses,  which  he 
attributes  to  inaccuracy  in  the  composition  of  the 
Act ;  and  it  cannot  be  denied,  that  the  variation  in 
the  terms,  where  the  same  principle  must  have  go- 
verned, seems  hardly  explainable,  but  by  imputing  a 
mistake  to  the  legislature.  By  the  5th  section,  the 
testator  is  not  required  to  sign  in  the  presence  of  the 
subscribing  witnesseSy  but  the  subscribing  witnesses 
are  called  upon  to  attest  in  the  presence  of  the  testator. 
And  Mr.  Douglas  observes  in  the  note  alluded  to,  that 
he  believes  it  is  universally  understood,  that,  to  satisfy 
this  5th  section,  a  testator  must  sign  in  the  presence 
of  the  witness. 

r  r 

But  by  what  has  been  above  produced  to  the  reader 
on  this  subject,  it  must  have  sufficiently  appeared  to 
him,  that  such  actual  signature,  in  the  presence  of 
the  witnesses,  is  not  held  to  be  requisite,  and  that  it 
is  enough,  if  the  testator  acknowledges  his  hand- 
writing to  the  signature,  or  publishes  and  declares  it 
to  be  his  will,  when  the  witnesses  subscribe  their  at- 
testations. 

By  the  clause  respecting  revocations,  the  subscrip- 
tion of  the  witnesses  is  not  expressly  directed,  while, 
on  the  other  hand,  the  signing  by  the  testator  in  the 
presence  of  the  witnesses,  is  positively  prescribed. 
The  clause  runs  as  follows  :  '^  And  moreover,  no  de- 
vise in  writing  of  lands,  tenements,  or  hereditaments, 
nor  any  clause  thereof,  shall  at  any  time,   after  the 

*  Dougl.  241. 
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said  four-and-twentieth  day  of  June^  be  revocable^ 
otherwise  than  by  some  other  wiil^  or  codicil  in  ivrit- 
iDg^  or  other  writing  declaring  the  same^  or  by  burn- 
ings cancelling^  tearing,  or  obliterating  the  same^  by 
the  testator  himself,  or  in  his  presence,  and  by  his  di- 
rections and  consent ;  but  all  devises  and  bequests  of 
lands  and  tenements,  shall  remain  and  continue  in 
force,  until  the  same  be  burnt,  cancelled,  torn,  or  obli- 
terated by  the  testator,  orT)y  his  directions  in  manner  ' 
aforesaid,  or  unless  the  same  be  altered  by  some  other 
will,  or  codicil,  in  writing,  or  other  writing  of  the 
devisor,  signed  in  the  presence  of  three  or  four  wit* 
nesses,  declaring  the  same  ;  any  former  law  or  usagg 
io  the  contrary  notwithstanding/' 

It  may  reasonably  be  inferred  to  have  been  the  in-  of  the 

"^  grammati- 

tention  of  the  legislature,  to  impose  the  same  oblifra-  cai  reading 

,        f  ^.n  .  11       ..,     of  the  Ian. 

tion  as  to  the  formalities  of  execution,  on  all  wills  guage  of 

this  seC' 

properly  so  called,  whether  original  or  coming  in  the  tion,where- 
place  of  others  antecedently  made.     The  construe-  bronghtin- 
tion,  therefore,  which  has  been  put  upon  the  language  ment  with 
of  the  revocation  clause^  has  brought  the  two  sections  sionsoTthe 
into  equality  in  this  respect,  and  thus  imparted  con-  cUin»V°* 
sistency  and  simplicity  to  the  scheme  of  the  statutory 
restrictions  upon  the  execution  of  wills.     In  con- 
formity to  this  plan  of  construction,   as  it  had  been 
judged  a  sufficient  compliance  with  the  requisitions  of 
the  Jiflh  clause^  if  the  testator  acknowledged  his  sign- 
ing, without  actually  executing  it  in  the  presence  of 
the  witnesses,   it  became  important  so  to  read  the 
nxth  section  J  which  requires  signing  in  the  presence 
of  the  uyitnesses,  as  to  bring  it  into  agreement  with 
the  preceding  section.     The  courts,  therefore,  hav« 
read  the  concluding  words  of  the  sixth  section,  wiU, 

9r  ^QdifiU,  or  any  other  wrUing,  signed  in  the  pre^ 

S 
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sence  of  three  witnesses^   so  as  to  detach  the  ^ord* 
''  will  or  codicil"  from  the  succeeding  words^  '^  or . 
any  other  writing*/*  coupling  these  last  words  with 
the  words  which  immediately  follow^  viz.  '^  signed  in 
the  presence  of  three  witnesses." 

2d?*tinc-      T*^^  *^^y  ^^^^  applied  the  requisition  of  a  ^'  sign- 
tioM         ing  in  the  presence  of  three  witnesses/'  to  the  proxi- 
upon  thu    mum  antecedent  only,  "  or  any  other  writing,"  and 
tioB.         again  coupling  the  succeeding  phrase  ''declaring  the 
same"  with  the  words  immediately  before  it,  have  made 
therewith  this  complete  sentence^  ''  or  a^ny  other  writ- 
ing of  the  devisor,  signed  in  the  presence  of  three  or 
four  witnesses,  declaring  the  same"    At  the  same 
time  the  words  ''  will  or  codicil"  were  understood  to 
import  a  will  or  codicil  executed  and  perfected  ac- 
cording to  the  requisitions  of  the  foregoing  section  ^ 
Interpreting  the  language  of  the  6th  clause,  upon 
these  principles  of  construction,  the  law  which  arises 
upon  it  is  this ;  that  a  will  or  codicil,  in  order  to  re- 
Yoke  a  former  will,  must  be  executed  with  the  same 
solemnities  as  the  original  will,  that  is,  it  should  be 
signed  by  the  testator,  or  by  his  directions,  and  sub- 
scribed by  three  witnesses,  in  his  presence.    And  if 
such  subsequent  writing,  accompanied  with  all  the 
formalities  requisite  to  a  perfect  will  of  lands,  under 
the  5th  clause,  make  a  fresh  disposition  of  the  pro- 
perty, inconsistent  with  the  dispositions  thereof  by  Sk 
former  will,  it  is  a  plain  revocation  without  any  ex- 
press declaration  of  intention  to  revoke.     So  if  a 
writing,  not  duly  attested  according  to  the  5th  section, 
contain  an  express  declai^tion  of  intention  to  revoke, 
and  furthermore,  be  actually  signed  in  the  presence 

:  Etiis  9.  Snitb,  1  Ves.  jon.  1 1.    Ho7le  v.  Clwk^  918. 
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of  three  or  more  witnesses,  such  instrument  is  an  ef- 
fectual revocation,  and  the  witnesses  need  not,  as  in 
the  case  of  a  substantive  disposing  will,  under  the  5th 
section,  subscribe  their  names  to  the  instrument,  in 
the  presence  of  the  testator. 


Section  II. 

Methods  of  Revocation \\). 

THERE  are  two  general  heads  under  which  all  the 
smaller  varieties  on  the  subject  of  the  revocation  of 
wills  may  be  included — revocations  express,  and  revo- 
cations implied.  A  revocation  may  be  said  to  be  ex- 
press, either  when  the  testator,  by  a  subsequent  writ- 
ing signed  by  him  in  the  presence  of  three  or  more 
witnesses  (2),  declares  a  present  intention  (3)  to  re- 


(1)  A  mau  cannot  make  ail  irreTOcable  will,  or  bind  himself  so 
u  to  giro  up  or  take  from  himself  this  power  of  reT6cation.  Swinb* 
p.  7.  sect.  14. 

(2)  Thoagh  to  reroke  a  will  bj  an  instrument  of  declaration  ac* 
cording  to  the  statute,  such  instrument  must  be  signed  in  the  pre- 
sence of  three  witnesses,  yet  it  has  been  held  that  it  is  enough  if 
the  witnesses  sign,  and  it  is  not  necessary  that  they  should  express 
in  their  attestation  the  fact  of  the  signing  by  the  testator  in  their 
presence,  for  their  actual  subscription  is  adopted  only  for  the  pur- 
pose of  ftusilitating  their  recollection  of  the  circumstance.  8  Vin. 
Ahr.  tit.  DeTise,  14^  pi.  3.  And  indeed  it  haa  been  said  there  is 
no  absolute  necessity  for  the  witnesses  to  the  testator's  signing  to 

ubscribe  at  all*     Vin.  Abr.  tit.  Dot.  (R)  4.  pi.  3.  Townsend  v. 
Pearce,  per  Ejre  and  Parker  J. 

(3)  The  expression  of  an  executory  or  future  intention  to  re- 
▼9ke|  does  not  operate  as  a  rOTocation.    Yid.  infra  337. 
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voke^  according  to  the  coristruction  above  considered, 
whereby  the  latter  part  oC  the  6th  clause  is  discon- 
nected from  the  words  '  will  and  codicil  ;*  or,  secondly, 
by  a  will  executed  with  the  solemnities  required  by  the 
5th  section  of  the  statute,  viz.  by  the  signature  of  the 
testator,  and  the  subscription  of  three  witnesses  inhis 
presence :  which  latter  mode  may,  it  should  seem,  be 
properly  considered  as  an  express  revocation,  because, 
if  a  man  after  having  made  a  will  of  lands,  makes 
another  will  inconsistent  with  the  former,  and  gives 
to  it  the  form  of  a  substantive  independent  instrument, 
he  may  be  said  to  have  explicitly  and  expressly  revoked 
the  preceding  will,  since  he  has  himself  declared  that 
the  will  last  made  is  his  will,  at  the  time  actually  pre- 
sent, and  by  consequence  that  it  is  to  take  place  of 
every  different  disposition  of  an  earlier  date;  or, 
thirdly,  by  cancelling,  tearing,  or  obliterating  such 
will  by  the  testator  himself  or  by  his  direction  or 
consent. 

Under  the  2nd  general  head  may  be  classed,  all 
those  revocations  which  arise  by  the  construction  or 
inference  of  intention,  which  the  law  founds  upon 
the  collateral  acts  of  a  testator  after  making  his  will : 
and  which  are  not  within  the  reach  of  the  statute  of 
frauds,  ^    • 

It  has  been  shewn,  that  according  to  the  prevailing 
opinion,  if  an  instrument  be  designed  as  a  will,  and 
is  not  made  merely  for  the  purpose  of  revoking  a  for- 
mer will  of  the  same  lands,  it  will  not  have  that  effect 
unless  it  be  completed  as  the  statute  directs  in  respect 
to  a  will  of  lands,  although  it  be  signed  in  the  presence 
of  three  witnesses*;  because,  being  intended  as  a  will, 

*  Egglestou  r.  Spcke,  Carth.  81. 
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atid  to  revoke  as  such,  it  cannot  revoke  but  as  a  will, 
and  by  virtue  of  that  mode  which  in  the  first  part  of 
the  6th  clause  is  pointed  out.  And  indeed,  where  a 
testator  designs  to  revoke  a  former  will  by  an  instru- 
ment making  new  dispositions  of  his  property,  he 
discovers  only  a  conditional  intention  to  revoke ;  or,  in 
other  words,  his  intention  to  revoke  is  so  coupled  in  ' 

appearance  with  his  new  testamentary  act,  that,  un- 
less he  completes  such  testamentary  act  by  observing 
the  formalities  requisite  to  its  perfection,  he  is  not 
looked  upon  in  law  as  manifesting  a  deliberate  I)ur- 
pose  of  revoking. 

But  althou£:h  the  doctrine  seems  now  to  be  settled  ^,  ^*"» 

^  though 

as  it  was  laid  down  in  the  case  of  Limbery  v.  Mason  \  r^n<i«^rcd 

•^  inopera- 

viz.  that  if  a  testator  designs  to  revoke  by  a  new  will,  tJ^^  ^y  <?x- 
unless  the  instrument  be  effectual  to  operate  as  a  -will,  cnmstan- 

«  .  ct»s,  may 

it  shall  not  amount  to  a  revocation;  yet  the  words  i-ovokea 

„  -  Ml  1        former 

^^  shall  be  effectual  to  operate  as  a  wiir'  must  be  wiii. 
taken,  as  has  been  before  observed^  with  reference 
only  to  those  requisites  to  its  validity  which  have  been 
made  necessary  to  it  by  the  5th  clause  of  the  statute  ; 
since  if  properly  executed  and  attested  to  pass  free- 
hold lands  according  to  the  statute,  though  it  should  i 
be  prevented  from  operating  by  the  incapacity  of  the 
devisee^  or  any  other  matter  dehors *"  the  will,  the  for- 
mer will  is  nevertheless  revoked  by  it  (4). 

*  Com-  434. 

•  Roper  9.  Radclifie)  in  dom.  Proc.  1  Bro.  P.  C.  450.  Vin.  tit. 
DeT.  (R.  3)  pi.  2.  in  Notis. 

'  ■ . 

(4)  8  Vez.  jun.  370.  per  Lord  AUanley,  et  vid.  Montague  o. 
Jeffereys  Moor^  4  Roll.  Abr.  615.  so  a  will  devising  lands  in  fee  to 
the  heir  at  law,  though  roid  as  to  the  purposes  of  a  will,  jet  ope- 
rates as  a  rerocation  if  attested  according  to  the  statute,  per  Lord 
Hardwicke,  in  Ellis  v»  Smith,  1  Ve/.  jun.  17. 

4  2 
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In  the  cafle  of  Onions  v.  Tyrer  ^  the  testator  by  his 
second  will  disposed  of  the  same  lands  to  the  same 
purposes  as  by  the  former^  though  to  different  trus- 
tees ;  the  first  will  was  executed  and  attested  accord- 
ing to  the  5th  section ;  the  second  will^  though  sub- 
scribed by  the  testator  and  attested  by  three  witnesses, 
was  not  subscribed  by  those  witnesses  in  the  presence 
of  the  testator :  it  was  therefore  invalid  as  a  will  of 
lands,  but  was  executed  agreeably  to  one  of  the  modes 
of  making  a.  valid  revocation  prescribed  by  the  6th 
section  of  the  statute.     In  that  case  the  Chancellor 
observed  upon  the  circumstance  of  (he  dispositions  in 
both  instruments  being  the  same  (5),  by  which  it  was 
demonstrated  that  the  testator  did  not  mean  to  revoke 
the  dispositions  of  the  same  lands  made  by  his  first 
will ;  but  his  Lordship  intimated  that  his  judgment 
would  not  have  been  altered  if  the  same  lands  had 
been  given  to  other  persons  by  the  second  will ;  tak- 
ing, as  it  is  presumed,  the  broad  ground^  that  a  will 
of  lands  is  not  to  be  revoked  by  a  subsequent  will, 
unless  such  subsequent  will  is  effectual  as  a  will  under 
the  statute ;  and  the  law  seems  now  to  be  well  settled^ 
that  though  the  dispositions  of  the  second  will  be  ever 
JO  inconsistent  with  those  of  the  first,  the  first  will 
ahall  stand  unrevoked  unless  the  second  be  signed  by 
the  testator,  and  also  subscribed  by  three  witnesses  in 
bis   presence.      The   same   consequence  still  holds 
though  the  second  will  contain  an  express  revoking 
clause,  and  is  also  signed  in  the  presence  of  three 
witnesses ;  for  the  revocation  is  then  considered  as 

*  1  P.  Wmi.  S4«. 


(5)  See  the  decree  containing  the  ressoni  on  which  it  was  foiutd* 
•d,  tttted  from  the  register  in  Mr.  Coxe'i  note  to  tkt  case. 
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being  made  in  subserviency  to  the  disposing  part  of 
the  will ;  which  being  in^ectual,  as  not  being  sub- 
scribed by  the  witnesses  in  the  testator's  presence,  the 
accessary,  must  follow  the  fete  of  the  principal.  But 
where  the  revoking  clause  has  not  this  connection  with  . 
the  disposing  part  of  the  will,  .as  where  the  disposi- 
tions relate  to  other  lands  without  affecting  the  sub- 
jects of  the  first  will^  or  where  the  second  will  is  only 
of  personal  estate,  there  seems  to  be  no  reason  why, 
if  it  contain  an  express  revoking  clause,  and  be  signed 
by  the  testator  in  the  presence  of  three  witnesses,  it 
should  not  revoke  an  antecedent  will  of  lands ;  and 
such  seems  to  have  been  the  opinion  of  Lord  Chan-  . 
cellor  Cowper,  in  the  above-mentioned  case  of  Onions 
c-  Tyrer  (6). 


Section  III. 

Inconsistent  Dispositions. 

CONCERNING  the  operation  of  a  subsequent  will 
of  lands,  with  the  ceremonies  prescribed  by  the  5th 
«ection,  as  a  revocation  of  a  preceding  will,  it  is  ma- 
terial to  be  observed,  that  such  effect  is  not  produced 
by  the  subsequent  will,  merely  as  being  the  last  will, 
unless  its  dispositions  of  the  property  arc  incapable  of 
standing  with  those  of  the  preceding  will :  and  where 


(6)  See  the  same  doctrine  and  reasonings  applied  to  the  question 
of  rerocation  upon  the  statute  of  12  Car.  2.  c.  34.  .  7  Vez.  jua. 
48.  ex  parte  Ilchester. 
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there  is  any  such  inconsistency^  the  revocation  pror 
duced  thereby  is  confined  in  its  extent  to  the  subjects 
of  the  inconsistent  dispositions.  This  seenis  to  be 
well  established  in  Hitchins  v.  Bassett',  where  the 
case  upon  the  special  verdict  was  as  follows : — Sir 
Henry  Killigrew  was  seised  in  fee  of  the  lands  in 
question,  and  on  the  12th  of  November^  1644,  made 
his  will  in  writing,  whereby,  (amongst  other  heredita- 
ments,) he  devised  the  premises  to  Mrs.  Jane  Berkely 
(his  near  kinswoman)  for  life,  with  remainder  over  to 
Henry  Killigrew  (testator's  natural  son)  in  tail,  and  # 
made  the  said  Mrs.  Berkely  sole  executrix,'  They  fur- 
ther found  that  afterwards,  in  1643,  the  testator  made 
another  will  in  writing;  but  what  was  contained  in  the 
last-mentioned  will,  or  what  was  its  purport  and  efr 
feet,  the  jurors  were  ignorant.  The  argument  for  the 
heir  at  law,  artd  in  support  of  the  last  will  as  a  total 
revocation  of  the  first,  rested  mainly  upon  the  con- 
struction of  the  maxim — that  a  man  could  not  die  with 
two  wills  ;  which  the  counsel  on  that  side  interpreted 
to  mean,  that  if  a  man,  after  having  made  a  will  of 
lands,  makes  and  executes  another  will,  calling  it  his 
last  wil  and  testament,  and  giving  it  the  form  and 
language  of  a  substantive  independent  will,  it  must 
necessarily  be  a  total  revocation  of  the  preceding  will. 
It  was  admitted  that  a  man  might  make  several  wills 
of  particular  subjects,  but  then  they  ought  to  be  con- 
fined in  expression  to  those  particular  subjects ;  for 
however  different  the  subjects,  yet  if  the  subsequent 
will  was  published  generally  as  a  man's  last  icill  and 
testament,  it  must  be  held  to  be  a  revocation  of  the 
former  will.  It  was  also  true  that  a  testator  might 
make  as  many  codicils  as  he  pleased,  but  therq  was  a 

•  I  Show.  265-     2Salki591. 


Sect.  3.  Inconsistent  Dispositions.  231 

• 

wde  diQerence  between  wjlls  and  codicils^  a  codicil 
beinj^  an  accessary  to  a  will  and  not  destructive^  but 
confirrnatory  thereof.  It  was  observed  also,  on  the 
same  side^  that  where  a  man  makes  several  wills  ex- 
pressly of  different  particular  things,  these  together 
make  but  one  will,  though  written  upon  different  pa- 
pers. But  that  as  the  jury  had  found  that  the  testator 
had  made  another  will,  this  must  be  taken  to  me^n  a 
general  testament ;  and  it  must  be  understood  to  mean 
a  different  will,  for  if  it  had  been  a  duplicate  to  be 
$ure  it  would  not  be  a  revocation,  but  then  it  ought 
4o  be  idem  and  not  aliud  testamentum.  And  upon  the 
whole  they  concluded,  that  if  the  testator  did  in  fact 
make  a  second  will,  not  correspondent  in  omnibus 
with  the  first,  and  purporting  to  be  his  last  toiU  and 
testament,  it  was  necessarily  a  total  revocation  (1). 

These  arguments  were  answered  on  the  other  side 
by  denying  the  construction  put  upon  the  civil  law 
maxim,  ^  that  a  man  can  die  with  but  one  will/  They 
said,  that  the  true  construction  of  that  maxim  was^ 
that  where  two  devises  of  the  same  thing  were  made^ 
the  last  must  stand,  but  that  two  wills  might  well 
stand  together  as  to  such  devises  or  bequests  as  are 
not  inconsistent.  That  there  was  no  ground  for  pre- 
suming that  the  last  will  in  this  case,  though  a  con:- 
plete  will,  contained  any  thing  inconsistent  with  the 
devise  in  the  first  will,  under  which  the  lessor  of  the 
plaintiff  claimed.  The  Court  (in  Trinity  term,  4  W. 
andM.)  gave  judgment  for  the  plaintiff,  andawTitof 
error  being  afterwards  brouglU  in  Parliament,  that 


(1)  The  same  line  of  argument  was  taken  and  pursued  by  the 
late  Mr.  Serjeant  IILII  in  arguing  (he  case  of  Goodright  D,  IIarwood| 
Cowp.  89^ 
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judgment  was  affirmed.  And  since  this  case  the  point 
appears  to  have  been  considered  as  settled^  that  a 
second  substantive  independent  wilL  properly  exe- 
cuted^ as  a  will  of  lands^  is  not^  merely  as  such^  a 
total  revocation  of  a  former  will^  but  only  so  far  as  it 
is  inconsistent  with  it ;  though  it  must  he  owned  that 
Sir  Matthew  Hale^  when  he  sat  as  Chief  Baron  in  the 
Exchequer^  seemed  to  be  of  opinion  on  the  same 
cadfe^  that  such  subsequent  independent  will^  though 
not  importing  in  express  terms  a  revocation  of  the 
former^  nor  passing  any  land^  would  amount  in  con- 
struction  of  law  to  a  revocation  (2).  That  great  Judge, 
it  is  true^  expressed  himself  in  favour  of  the  first  will, 
but  then  it  was  on  the  ground  of  there  being  no  find- 
ing by  the  jury  of  the  contents  of  the  second  will^  so 
that  it  did  not  appear  but  that  the  second  will  was  a 
confirmation  of  the  first. 

The  rule,  however,  is  now  established,  that  the 
contents  of  such  second  will  must  be  found,  and  the 
contents  so  found  must  appear  to  be  inconsistent  witli 
the  dispositions  of  the  former  will,  to  operate  as  a  revo- 


• 


^  Sejmour  et  Uz.  v.  Rosworthy.    Hard.  376. 


(^)  In  arguing  the  case  of  Hitchins  9.  Bassett,  it  irould  teem  at 
if  Serjeant  Maynard  meant  to  concede  that  where  the  second  will 
appears  to  have  appointed  an  execator,  it  might  be  considered  as  that 
aort  of  distinct,  substantiTe,  independent  will,  which  must  leroke 
a  former  will  in  toto ;  but  I  find  no  authority  for  such  a  concession, 
and  I  conceire  that  the  law  is  at  this  time  clearly  held  otherwise. 
It  was  holden  (before  the  statute  of  frauds)  that  if  a  man  made  his 
will,  and  devised  his  land  to  J.  S.  and  afterwards  purchased  the 
manor  of  D.  and  afterwards  wrote  in  his  will  that  J.  D.  should  be 
his  executor,  this  was  no  new  publication  to  make  the  lands  pass* 
Yin.  tit.  Derise  (Z)  S  per  Fopham,  C.  J.  And  the  principle  in  this 
respect  is  the  sam^  as  to  republication  and  retocation. 
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cation  ;  and  that  if  part  is  inconsistent  and  part 
is  consistent,  the  first  will  shall  only  be  revoked  pro 
tarito^  and  to  the  extent  of  these  discordant  dispositions. 

The  case  of  Hitchins  v.  Bassett  received  confirma* 
tion  from  the  subsequent  case  of  Goodright  v.  Har- 
wood  ''j  which  passed  through  three  stages  of  adjudi^ 
cation.  The  jury  found  by  their  special  verdict  that 
J.  Lacy  made  two  wills^  both  duly  attested  so  as  to 
pass  freehold  estates  ;  and  that  the  disposition  made 
by  the  second  will,  which  was  eight  years  after  the  firsts 
was  different  from  the  disposition  in  the  prior  will^ 
but  in  what  particulars  was  unknown  to  the  Jurors  : 
and  the  Jurors  did  not  find  that  the  testator  cancelled 
the  first  will,  or  that  the  defendant  destroyed  the 
second.  It  was  contended  for  the  defendant  in  the 
writ  of  error,  that  the  grounds  of  the  decision  in 
Hitchins  v.  Bassett  were  in  his  favour,  for  that  that 
case  was  decided  against  the  effect  of  the  second  will  bm 
a  revocation  of  the  first,  because  there  was  no  proof 
•  whatever  of  any  change  of  intention  in  the  testator, 
or  even  that  the  second  will  did  any  way  affect  or 
concern  the  testator's  lands.  But  that  in  the  present 
case  it  was  found  that  the  second  will  was  attested 
by  three  witnesses,  that  it  did  relate  to  lands,  and 
indeed  to  the  very  estate  in  question^  because  the  tes- 
tator had  no  other  real  estate.  And  that  as  it  had 
been  expressly  found  that  the  disposition  in  1756  was 
different  from  the  disposition  in  1748,  that  finding 
amounted  to  a  finding  of  an  express  revocation  of  the 
first  will. 

Bat  Lord  Mansfield,  after  stating  the  rule  that  a 

:  S  was,  497.    Cowp.  87.    7  Bro.  P.  C.  344. 
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subsequent  devise  of  land  must  be  inconsistent  with 
a  prior  devise  of  the  same  land,  or  the  first  will 
would  stand  as  a  good  subsisting  devise,  observed  that 
it  was  not  found  that  the  second  will  was  in  any  par- 
ticular repugnant  to  or  inconsistent  with  the  first. 
Had  the  defendant  destroyed  the  second  will  there 
might  have  been  good  ground  to  presume  such  incon- 
sistency or  repugnance,  and  the  jury  might  have 
found  the  fact  of  revocation.  His  Lordship  added, 
*that  there  was  no  variation  in  substance  between  this 
case  and  that  of  Hitchins  v.  Bassett.  That,  properly 
speaking,  another  will  could  not  exist  without  there 
being  a  difference,  for  if  it  were  exactly  the  same  it 
would  be  no  more  than  a  duplicate  or  republication 
of  the  first  will.  That  the  Jury,  therefore,  in  find- 
ing it  to  be  another  will,  said,  ex  vi  termini,  that  it 
was  different ;  but  as  they  had  not  found  in  what  that 
difierence  consisted,  the  Court  could  not  presume 
that  there  was  any  inconsistency  in  the  dispositions 
of  the  two  wills,  and  by  consequence  they  could  not 
6ay  that  the  first  will  was  revoked. 

This  doctrine  is  in  itself  so  rational,  and  so  founded 
on  authorities,  that  one  is  surprised  at  seeing  the 
question  renewed,  and  again  disputed  at  so  late  a 
period ;  but  even  these  cases  did  not  prevent  the 
point  from  coming  again  into  discussion^  with  a  tri- 
fling variation  in  the  circumstances,  about  five  years 
ago,  in  the  case  of  Thomas  r.  Evans*;  in  which,  a 
person  made  his  will,  whereby  he  bequeathed  his  per- 
sonal estate  to  his  mother,  and,  after  several  inter- 
mediate limitations,  devised  the  ultimate  remainder 
to  T.    Upon  his  having  afterwards  acquire^  other 

'  2  East,  488. 
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estates^  some  by  purchase  and  some  by  devise^  tn^ 
the  bequest  to  his  mother  having  lapsed  by  her  deaths 
the  testator  made  a  second  will  disposing  by  name  cf 
the  property  which  had  been  so  devised  to  him,  and 
then  added,  ''  as  to  the  rest  of  my  real  and  personal 
estate  I  intend  to  dispose  of  it  by  a  codicil  hereafter  to 
be  made  to  this  my  will."  This  was  determined  to  be 
uo  revocation  of  the  former  will.  It  was  not  necessary 
to  suppose  the  words  intimating  the  future  intention  to 
be  meant  to  embrace  the  real  property  before  devised, 
as  the  testator  had  acquired  estates  since  the  first  will, 
which  were  npt  included  in  the  second,  and  which 
might  satisfy  the  words  by  which  the  future  intention  Expressui- 

^  -^  y  ^  tcntion  to 

was  expressed ;  but  admitting;  these  words  to  include  revoke  do 

^  actual  re- 

the  real  property  devised  by  the  will,  still  it  did  not  Tocation, 
appear  that  the  disposition  intended  to  be  made  of  it 
would  be  inconsistent  with  the  former  devise;  and 
even  supposing  it  to  be  intended  to  be  inconsistent, 
yet  an  express  intention  to  revoke  would  not  operate 
as  an  actual  revocation ;  for,  a^  was  truly  observed 
at  the  bar  and  on  the  bench,  what  would  not  have 
been  a  revocation  by  parol  before  the  statute  would 
not  be  so  since,  though  reduced  into  writing  with  all 
t|ie  formalities  of  the  statute,  and  it  had  been  decided 
that  a  bare  intention  to  revoke,  thougli  expressed  by 
parol,  w^s  no  revocation  before  tlie  statute,  unless 
tjie  testator  declared  that  he  did  revoke  his  will  (3). 

(3)  jCranrel  v,  Saunders^  Cro«  Jac.  497.  where  it  was  resoWed 
bj  the  court,  that  if  a  maD  makes  his  will^  in  writing,  of  land, 
and  afterwards  upon  communication  ssys,  that  '^  he  has  made  his 
win,  but  It  shall  not  stand,"  or  "I  will  alter  my  will,"  these 
words  are  not  any  revoaition  of  the  will,  being  in  a  future  sense, 
and  only  a  declaration  of  what  he  intends  to  do.  Aiiter,  if  he  says 
I  do  revoke  it,  or  in  any  other  manner  declares  his  purpose  to 
reyoke  it  in  presenti.     But  if  a  testator  declare  his  intention  l)y 
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inconsist.       j^g  |^  second  vrill  is  no  revocation  of  the  first,  any 

ency  be-  "^ 

twcen  the   further  than  as  it  is  inconsistent  therewith,  so  neither 

will  tnd 

•*     •ubseqwfot  does  a  testator  by  acting  in  any  other  manner  upon 

the  property  which  he  has  already  devised  by  his  will^ 
revoke  the  will  by  such  act  beyond  the  extent  of  that 
necessary  inference  which  is  created  by  the  incon- 
sistency between  the  will  and  his  subsequent  con- 
duct. Thus  in  an  early  case*  where  a  man  havings 
issue  two  sons  by  several  venters,  devised  his  lands  to 
F.  his  eldest  son,  in  tail  male,  remainder  to  the  heirs 
male  of  W.  his  younger  son,  and  for  default  of  issue 
to  his  own  right  heirs ;  and  afterwards  made  a  lease 
to  W.  for  SO  years,  to  begin  after  his  the  testator's 
death,  and  died :  it  was  resolved  that  this  lease  made 
to  W.  was  not  a  revocation  of  the  whole  devise,  but 
quoad  the  term  only.  And  the  same  point  was  agreed 
to  on  the  bench  and  at  the  bar,  in  Montague  t.  Jef- 
frys^  But  this  doctrine  is  carried  to  its  fullest  extent 
in  the  case  of  Lamb  v.  Parker'.  There  Edward 
Parker  by  his  will  devised  to  his  younger  son 
W.  Parker  a  messuage  for  99  years,  if  three  lives 
therein  mentioned  lived  so  long,  yielding  and  paying 
an  annuity  of  50/.  to  his  sister,  who  was  the  plaintiff, 
for  her  life.  The  testator  afterwards  demised  the 
same  messuage  to  one  L.  for  99  years,  if  three  lives, 
named  in  such  demise,  should  so  long  live,  yielding 
and  paying  502.  pertinnum^  to  the  testator,  his  heirs 

*  Cro.  Car.  33.  Hodgkinion  v.  Wood*  Ann.  prim.  Car.  Reg. 
'  Via.  tit.  Der.  (u).  •  2  Vem,  495. 


parol  to  reroke  his  wiU,  and  that  upon  his  arrWtng  at  such  a  placa 
he  will  execute  his  intentioDy  and  in  his  going  thither  he  is  mur* 
dered,  it  has  been  said  that  the  intended  revocation  shall  take  place. 
iRolL  Abr.  fl4.    7  Vex.  jwi.  371. 
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and  assigns.  The  question  was  whether  this  demise 
to  L.  was  a  revocation  of  the  devise  to  W.  and  con- 
sequently of  the  annuity  payable  to  the  plaintiff. 

The  cau^e  was  first  heard  at  the  RoUs^  and  then 
held  to  be  a  revocation ;  but  upon  appeal  to  the  Lord 
Keeper  ^  the  contrary  was  adjudged  and  upon  the 
following  grounds. — That  by  the  lease  to  L.    the 
term  of  99  years  commenced  immediately  in  the  life- 
time of  the  testator ;  whereas  the  term  to  W.  was  to 
.  commence  from  the  testator's  death ;  and  though  both 
were  determinable  for  three  lives^  and  possibly  L/s 
three  lives  might  happen  to  live  the  longest^  yet^  that 
a  reversionary  interest  passed  which  would  carry  the 
rent  reserved  on  L/s  lease.    The  ground  of  this 
species  of  revocation  is^  as  is  above  observed^  the  in* 
consistency  of  the  posterior  Act^  and  the  inference 
of  intention  arising:  from  such  inconsistency.     Pro«  Onntof* 
ceeding^  therefore^  upon  this  principle^  a  lease  made  rest  than 
subsequent  to  the  will  of  the  devised  land^  for  the  by  the  wiii, 
benefit  of  the  same  person  to  whom  the  fee  had  been  penon,   • 
devised^  and  to  commence  upon  the  decease  of  the 
testator^  was  in  Coke  v,  Bullock'^  adjudged  a  revoca- 
tion in  toto.   Had  it  been  to  a  stranger^  it  was  agreed^  To  a  itran- 
it  would  only  have  been  a  revocation  pro  tanto  (4). 

*  Sir  Martin  Wright,  *  Cro.  Jac.  49. 


(4)  A  distinctioii  wag  here  adrerted  to  by  Walmsley  J.  which  if 
•learly  not  law,  as  the  law  is  now  settled,  tiz.  that  though  in  tlui 
cikse  of  a  lease  to  a  stranger  after  a  will  made,  snch  lease,  if  it 
comprehend  part  only  of  the  same  lands,  is  only  a  rerocation  for 
inch  part ;  yet  if  it  embrace  the  entire  lands,  though  it  is  partial 
i>olj  in  respect  to  the  estate,  it  is  a  total  rsTocatioA,  as  SKttBdiaf 
specifically  oter  the  wbole  subject  matter* 


mence- 
rnent. 


?S8  Revocation  of  Wills.  ChAp.  II. 

Srentcom-  ^^^  '*  ^'^^  likewise  agreed  that  if  the  lease  had  been 
graated  to  begin  presently^  or  futurely  in  the  life- 
time of  the  devis&r^  it  would  have  been  no  revocation, 
for  then  it  might  have  stood  with  the  will. 

Upon  this  distinction  in  respect  to  the  time  of  the 
cotnmenccment^  the  case  of  Baxter  v.  Dyer*^  deter- 
mitied  by  the  present  Chancellor  is  in  accordance 
with  the  last-mentioned  case  of  Coke  v.  Bullock.  In 
Baxter  V,  Dyer,  the  testatrix,  after  devising  lands  to 
Sir  John  Dyer,  and  his  heirs,  borrowed  from  the 
dfvisee  a  sum  of  money,  and  mortgaged  the  devised 
estate  to  him,  by  a  conveyance  in  fee,  and  upon  the 
ground  that  mortgages  are  in  equity  considered  not 
as  conveyances  of  the  estate,  but  as  merer  pledges 
theteof  by  way  of  security,  this  subsequent  mort- 
gage, aUkougk  it  wa^  made  to  the  same  person  to 
7»hom  the  estate  itself  had  been  devised,  was  held  to 
be  no  revocation.  As  in  Coke  v.  Bullock  the  lease 
was  to  begin  in  the  life-time  of  the  testator,  and  might 
have  terminated  beforis  his  death ;  so  in  this  case  the 
pledge  was  to  take  place  in  the  testatrix's  life-time, 
while  it  was  hers,  and  at  her  own  disposal,  and  the 
object  m\ght  hiave  been  answered  in  her  life-time.  It 
was  therefore  held  to  be  no  revocation.  And  the 
Chancellor,  after  stating  that  the  case  of  Harkness  v. 
Bayley',  had  been  misreported,  produced  a  note 
which  he  himself  had  made  of  it,  wherein  a  fea- 
ture  of  inconsistency  between  the  will  and  the  pos- 
terior arts  of  the  parties  appeared,  by  attending 
to  which,  the  principle  of  that  case  might  be  recon- 
ciled with  his  decision  of  the  case  before  him  ;  for  it 
appeared  that  after  the  mother's  devise  in  fee  to  the 

'  S  Ves.  jun.  650.  '  Free,  ia  Chaa.  514. 
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daughter^  the  son  joined  the  mother  in  a  conv'eyance 
of  the  estate  for  500  years  to  the  daughter^  with  a 
proviso  that  if  the  mother  or  son  should  pay  during 
the  life  of  the  mother  lOOZ;  a  year  to  the  daughter^ 
and  the  son  after  the  mother's  death  should  pay  4000Z. 
to  his  sister^  then  the  term  should  cease  and  be  void^ 
and  the  son  moreover  covenanted  with  the  sister  to 
pay  4000/.  to  his  sister  after  the  mother's  deaths  and 
also  with  the  mother  to  pay  the  annual  100/.  to  his 
sister  during  the  mother's  life.  This  conveyance  was 
clearly  inconsistent  with  the  devise^  and  it  was  also 
clear  that  the  mother  intended  the  estate  to  descend 
to  the  son. 

The    settled  law  therefore  upon  these  cases  is^ 
that  a  will  is  not  to  be  revoked  but  by  necessary  im- 
plication^ so  that  where  the  subsequent  will  or  pos* 
terior  act  is  consistent  with  a  prior  will^  or  with  any 
part  of  it^  such  prior  will  remains  valid  in  part  or  in 
all  according  to  the  extent  to  which  the  dispositions 
of  the  party  can  be  effectuated  without  contradiction 
or  discordancy.    But  where  two  inconsistent  wills  are  where 
produced  of  the  same   date^  or  both  without  date^  tw?^i^n. 
neither  of  which  can  be  proved  to  be  last  executed^  ^£"of  the 
they  are  both  necessarily^  and  by  the  common  law,  JJey  we^' 
void  for  uncertainty  so  far  as  they  are  inconsistent,  fti^w  * 
and  supposing  no  act  of  the  testator  subsequent  to  the  ***"*^* 
wills  to  have  explained  and  reconciled  them,  the  heir 
at  law"  is  let  in.     Though  according  to  the  case  last 
cited  in  the  margin,  either  will  is  subject  to  be  con« 
firmed  by  a  subsequent  act  or  declaration  of  the  tes- 
tator.     Which  judgment  appears  to  stand  on  a  very 
reasonable  and  intelligible  principle.     Since  a  will 

^  5  Bro.  P.  C.  S7.  Phipps  «.  Ekri  of  Angleieaj  7  Bac.  Ab.  3^. 
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cannot  be  said  to  be  revoked  by  a  will  till  the  death 
of  the  testator.  And  the  act  of  the  testator  only  ope- 
rates to  decide  which  is  his  last  will^  and  not  to  produce 
the  effect  of  an  implied  or  parol  republication^  of 
which,  since  the  statute  of  frauds,  there  is  autho* 
rity  and  reason  for  doubting  the  possibility,  as  I  shall 
findeavour  to  shew  in  its  proper  place. 


Section  IV. 

Imperfect  Acts  and  InstrumefUs. 

IT  is  manifest  that  these  cases  of  inconsistent  mlln 
turn  principally  upon  the  intention  of  the  testator ; 
but  we  must  observe  that  a  will  perfected  as  the  sta- 
tute requires  is  not  subject  to  be  overturned  by  loose 
and  conjectural  inferences  of  an  alteration  of  mind  in 
the  testator.  The  cases  have  reduced  the  doctrine  to 
a  reg;ular  system.  The  statute  itself  has  limited  the 
mode  whereby  a  will  may  be  expressly  revoked ;  and 
one  of  the  modes  prescribed  by  the  statute  is  by  a 
subsequent  wilt  which,  we  have  seen^  should,  to 
produce  that  effect  according  to  tlie  force  given  by 
construction  to  the  word  ''  will,''  where  it  occurs  in 
the  6th  section,  be  perfected  with  tne  formalities  re- 
quired by  the  preceding  section.  But  this  construc- 
tion of  the  language  of  the  6th  section  seems  to  have 
given  (o  it  no  enabling  efficacy,  in  respect  to  the 
operation  of  a  will,  since  if  the  words  ''  will  or  codi- 
cil'' had  not  been  excepted  out  of  the  restraint  put 
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upon  the  power  of  revoking^  it  should  seem  that  the 
statute'  must  either  have  been  construed  not  to  es:tend 
to  the  case  of  a  subsequent  will ;  or  to  have  enacted 
that  a  will  once  perfected^  though  made  20  years 
before  the  testator*s  deaths  must  be  taken  as  his  last 
wiH^  if  remaining  uncancelled^  notwithstanding  a 
8i)bsequent  will  should  be  made  within  a  month  before 
the  decease  of  the  testator^  with  all  the  circumstances 
constituting  a  perfect  will. 

As  the  law  now  stands^  it  has  been  shewn^  that  a  No  inten- 
tion can  be 

new  substantive  will^  unless  it  be  executed  as  the  5th  inferred 

from  a  wilt 

section  directs,  wiD  not  revokie  a  former  will;  which  of  lands 
rule  seems  to  arise  justly  out  of  the  principle  of  in-  ed  accord- 
tention ;  for  an  intention  to  revoke  a  first  will  by  a  statute. 
second  can  only  be  properly  inferred  from  a  legal, 
valid,  and  perfect  disposition  of  the  same  property  ; 
which  accords  with  the  rule  of  the  civil  law,  ^^  Tunc 
prius  testamentum  rumpitur  cum  posterius  perfectum 
est(l)/*     In  truth,  since  the  statute  of  frauds,  there 
can  be  no  will  in  contemplation  of  law  that  has  not 
been  executed  with  the  formalities  made  necessary 
by  that  statute.     It  is  a  mere  nullity(S),  affording  no 
^ound  <^  inconsistency  from  which  to  infer  even  a 


(1)  See  tluB  case  of  the  Earl  of  Ilchester,  7  Vez.  jan.  348.  that 
&  testamentary  appointment  of  a  guardian,  by  Tirtue  of  the  12  Ch. 
^  c.  M.  is  not  revoked  by  a  subsequent  testamentary  appointment, 
inrhich  n  not  substantitely  perfected  by  the  attestation  of  two  wit- 
nesses,  according  to  that  statute. 

(9)  Equally  so  in  all  courts.  Thus  in  equity,  a  will  of  lands, 
unattested  according  to  the  statute,  and  containing  a  bequest  of 
personalty  to  the  heir,  wiU  not  put  him  to  his  election,  which  is  % 
striking  instance  to  shew  the  absolute  nullity  of  such  a  device  in 
the  view  of  the  courts  of  equity. 

R 
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i^"^^a^tl  ch^'^ff^  of  intention.  But  in  general  an  instrumental 
thoiizh  in-  act  of  a  testatoF,  inconsistent  vr ith  the  dispositions  of 
aiivinopei-  his  prioF  will.  cvcn  thoufi^h  such  aet  maybe  rendered 

•tivo,  may  *  ^  ^  •' 

neverthe-    inoperative  by  the  want  of  certain  lefifal  requisites 

less  revoke  *  ''  .     * 

a  will.        to  its  validity,  will  effect  a  revocation.     For  though, 

in  the  case  of  a  subsequent  will,  the  courts  will  not 

take  any  notice  of  its  existence  as  to  any  devise  of 

land,  if  not  duly  executed  and  attested,  yet  in  the 

other   cases  of  invalid  instrumental   acts,  they  are 

respected  as  indications  of  intention  though  specifi- 

^HfbJpro-  caJ'y  inoperative.     And,  indeed,   if  a  will  devising 

cntid,*^*^^    land  be  executed  and  attested  so  as  to  have  an  exist* 

bnfrcum-  ^"^^  ^s  ^  ^^''*  thouj^li  from  circumstances  extrinsic 

tuJhlic     ^^  ^^  rendered  void,  it  may  still  effect  a  revocation,  as 

Tciiu^d^     in  the  case  before-mentioned  of  a  will  devising  land 

from  oper-  \^  fee  to  the  heir  at  law  •. 

atmg,  it 
uav  never- 

* 

theless 

Feyoke  a  jf  a  tcstator  Icuves  at  his  death  a  dozen  wills,  and 
only  one  executed  and  attested  so  as  to  pass  real 
estate,  such  will,  whatever  may  be  its  date,  is  pro- 
perly his  last  will  as  to  this  part  of  his  property.  And 
£8  a  man  can  have  no  will  but  his  last  will,  there  can 
be  no  other  will  from  which  any  intention  of  the  tes- 
tator, inconsistent  with  the  dispositions  of  his  opera- 
tive will,  can  be  inferred  (3) ;  but  if  a  testator  aflFect* 
to  do' something  instrumentally,  which  fails  from  the 
amission  of  some  circumstances  with  which  it  ought 


*  Vid.  E!lig  V.  Smith,  1  Vez.  jun.  17.  and  note  (%)  in  the  pr*. 
ceding  page. 


(3)  This  is  strongly  put  by  Sir  Wm.  Grant  in  ginng  his  opioion 
In  the  case  ex  parto  Ilch ester.  '*  It  is  not  competent  for  a  person 
Co  express  an  intention^  as  to  land,  by  such  an  instrumsnt."  7  Vez* 
jun.  378. 
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to  be  accompanied^  and  which^  if  effectuated^  would 
by  its  specific  operation  revoke  a  prior  will,  the  courts 
will  take  notice  of  such  imperfect  instrument^  and 
construe  it  a  revocation  as  much  as  if  it  had  been 
rendered  effectual  to  its  purpose.  For  it  will  not  be 
supposed  that  a  nugatory  act  was  intended  to  be 
done^  when  that  act  was  professedly  to  have  imme- 
diate perfection  :  whereas  in  the  case  of  an  unexe- 
cuted will,  which  is  made  in  prospect  of  death,  and 
with  regard  to  a  future  condition  of  things,  it  is  rea- 
sonable to  suppose  it  to  be  left  purposely  unfinished 
and  inoperative,  to  be  adopted  or  not  on  the  approach 
of  extremities,  as  the  state  of  the  testator's  affairs 
and  connexions  may  at  that  season  determine  his  in- 
clinations. 

Upon  the  above-mentioned  principles,  the  imper-  imperfect 
feet  conveyances  by  a  deed  of  feoffment   without  mentsof 

,  ,  conveys 

livery  of  seisin,  and  by  a  deed  of  bargain  and  sale  of  aace. 
the  freehold  without  such  enrolment  as  is  required  by 
the  statute  in  that  case  provided  ^  though  specifically 
inoperative,  are  nevertheless  effectual  revocations. 
So,  before  the  statute  taking  away  attornment,  a 
grant  of  a  reversion  without  attornment  was  a  revo- 
cation of  an  antecedent  will  devising  the  samie  pro- 
perty (4). 

*  1  Roll.  Abr.  615.  Vln.  Dej.  (P)  pi.  6.  Went.  Off.  Ex.  2^4 
3  Atk.  803. 


(4)  Went.  Off.  Ex.  2^.  So  where  a  tenant  to  the  praecipe  ig 
niade  towards  suffering  a  recoTery^  and  no  other  proceedings  are 
had,  a  previous  will  is  nevertheless  revoked*  Yid.  Ilarmood  v. 
Qglander,  6  Vex.  jua.  109. 
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Power  of       Whether  a  deed  intended  to  operate  as  an  appoint- 

,  appoint-  *^  *^*^ 

'roent  in  ment  of  uses,  but  incapable  of  operating  as  a  valid 
appointment^  either  from  a  deficiency  of  power  in 
the  party  executing  the  deed,  or  a  neglect  of  some 
ceremony  made  necessary  to  the  efficacy  of  the  ap- 
pointment by  the  person  granting  the  power,  can  be 
operative  as  a  revocation,  seems  to  be  left,  by  the 
case  of  Shove^  v.  Pincke*,  in  a  considerable  degree 
of  uncertainty.  If  we  look  to  the  judgment  and  cer- 
tificate ^  it  is  plain  that  this  point  cannot  be  consi- 
dered as  judicially  decided  by  this  case.  Lord  Ken* 
yon  indeed  observed,  that  even  supposing  the  appoint- 
ment made  in  that  case  to  be  an  inadequate  convey- 
ance for  the  purpose  for  which  it  was  intended,  stilly 
if  it  demonstrated  an  intention  to  revoke  the  will,  it 
amounted  in  law  to  a  revocation  (5).  He  added,  that 
if  it  were  necessary  to  decide  the  point,  he  did  not 
see  why  it  might  not  operate  as  a  grant  of  the  rever- 
sion. But  although  the  late  Chief  Justice  seemed 
clearly  to  be  of  opinion,  that  a  void  appointment 
would  have  the  effect  of  revoking  a  prior  disposition 
by  will  of  the  same  property,  such  effect  was  not,  as 
far  as  appears  by  the  report,  at  all  adverted  to  by  the 
other  judges,  and  in  the  certificate  mention  was  only 

•  5  T.  R.  124.  *  5T.  R.  310. 


(5)  Id  the  cases  of  feoffment  without  liyery,  and  bargain  and 
sale  without  enrolment,  the  instrument  itself  is  complete,  and 
there  is  no  Intrinsic  defect  in  it,  but  something  subsequent  is  want«- 
ing  to  its  specific  operation.  Between  these  cases  therefore,  and 
that  of  an  appointment  informally  executed,  or  without  authority, 
there  is  a  difference  ^  the  informality  in  this  latter  case  being  in 
the  instrument  itselft  1 
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made  of  the  operation  of  the  deed  as  a  grant  of  the 
reversion^  or  as  a  covenant  to  stand  seised  to  uses  (6). 

The  fijtilure  of  the  appointment  in  the  case  of  Shove 
V.  Pincke  arose  from  the  defect  of  a  power  to  make 
it,  the  power  originally  reserved  having  been  exer- 
cised  without  a  fre^h  reservation  (7),  but  there  does 
hot  appear  to  be  any  sound  distinction  between  such 
a  case  and  one  whc^rein  the  failure  happens  by  reason 
of  an  omission  of  any  ceremony,  made  necessary  by  , 

the  person  creating  the  power,  to  its  valid  execution. 
Supposing  the  revocation  to  be  produced  by  inference 
.of  intention,  it  is  plain  that  the  attempt,  whether 
the  failure  arise  from  one  cause  or  the  other,  affords 
an  equal  inference  of  intention  (8). 

It  has  been  long  a  settled  point,  that  a  grant  made  Of  gnnto 

.  «  ,  to  pcfsons 

to  a  person  incapable  of  takmg  under  it,  may  never-  under  dis. 
theless  pperate  as  a  revocation  pf  a  will.  Thus,  where 
a  fnan^  after  having  made  his  will  in  November,  1739, 
and  thereby  given  all  his  real  and  personal  estate  to 
his  brother,  by  a  deed  poll  made  in  November,  1740; 
gave  and  granted  to  hijs  wife  all  his  substance  which 

*  3  Atk.  73.  Beard  v.  Beard. 


(6)  See  the  obserrations  made  upon  this  case  by  Lord  Alranley, 
in  the  important  case  of  the, Earl  of  Ilchester,  7  Vez.  jan.  374. 

(7)  For  this  point  see  the  leading  case  of  Heli  v.  Bond,  1  Eq* 
Ca.  Abr.  343. 

(B)  The  instrument  endearoured  to  beset  up  in  Clymer  v*  Littler^ 
3  Burr.  1244.  had  no  definite  legal  character,  or  specific  tendency^ 
and  was  therefore  insufficient  to  ground  any  inference  of  intentioiiy 
besides  thai  it  laboun^  under  a  suspicion  of  forgery. 


i 
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he  then  liad^  or  thereafter  might  have,  it  was  decreed 
that  the  grant  was  void^  because  the  law  would  not 
permit  a  man  to  make  a  grant  or  conveyance  to  his 
wife  in  his  life-time ;  neither  would  a  court  of  equity 
suffer  a  wife  to  take  the  whole  of  a  husband's  estate 
beneficially,  in  his  life-time,  for  it  could  not  be  in  the 
nature  of  a  provision,  when  it  comprehended  all  the 
husband  was  entitled  to.  Yet  as  being  an  act  incon- 
sistent with  and  repugnant  to  the  will,  though  not 
strictly  legal,  it  amounted  to  a  revocation.  It  pro- 
duced, therefore,  an  intestacy  as  to  the  legacies :  and 
though  the  appointment  of  the  brother  as  executor  re- 
mained unrevoked,  yet  the  revocation  of  the  legacies 
given  to  him  made  him  a  trustee  in  equity  for  the  next 
of  kin. 

In  the  same  manner  a  subsequent  devise  to  a  per- 
son incapable  of  taking  under  it  is  aTCVocation  of  a 
prior  will ;  as  was  determined  in  the  case  of  Roper  t?. 
Radcliffe',  in  the  House  of  Lords,  where  lands  were 
given,  by  the  second  will,  to  a  papist.  And  the  same 
effect  has  been  adjudged  to  wills  devising  an  estate  t# 
the  poor  of  the  parish*',  and  to  a  corporation^. 

But  in  these  cases  of  invalid  instruments  it  does 
not  seem  to  be  so  correct  a  construction  of  their  ope- 
ration,  to  ascribe  their  revoking  efficacy  to  the  indi- 
cation they  afford  of  an  intention  to  revoke,  as  to  the 
indication  they  afford  of  an  intention  to  do  that  which 

*  In  dom.  proc.  1  Bro.  P.  C.  450.  10  IVIod.  333.  3  Abr.  £q.  Ca. 
771. 

'  Frenche's  case,  cited  in  Montague's  case^  Vin«  tit.  Dev.  (O) 
4.  ami  10  Mod.  94. 

*  Viu.  tit.  Dot.  (O)  5. 
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hy  a  positive  rule  of  Jaw  is  an  act  of  revocation  (9). 
For  unless  the  act  if  done  so  as  to  be  effectual  to  its 
purpose  would  have  the  effect  of  revoking,  an  inef- 
fectual attempt  to  do  the  act  could  not  produce  such 
a  consequence ;  and,  as  it  will  appear  hereafter,  this 
effect  of  these  acts  themselves,  when  executed  com- 
pletely, cannot  for  the  most  part  be  satisfactorily  ex- 
plained  on  the  principle  of  intention. 


Section  V. 

Acts  procured  to  be  done  by  Fraud  or  Compulsion. 

WHERE  a  deed  is  void  as  being  covenously 
mad^,  it  seems  clearly  held  to  be  incapable  of  ope-^ 
rating  as  a  revocation,  for  it  is  a  complete  nullity. 
And,  ifi  a  court  of  equity,  a  deed  obtained  by  fraud 
or  by  compulsion  has,  in  a  case  before  Lord  Thur- 
low,  been  held  equally  inoperative  against  a  sub- 
sisting will.  His  Lordship  observed,  that  the  reason 
against  admitting  such  an  instrument  to  have  the  ef- 
fect of  a  revocation  was  strong  in  that  court,  since 
when  application  is  made  by  the  proper  party  it  will 
be  ordered  to  be  delivered  up,  and  where  a  deed  is 


(9)  Lord  Hardwicke  expresses  this  opinion  in  the  case  of  Hick 
«•  MorS)  Ambl.216.  and  Aboey  v.  Miller,  ^Atk.  598.  and^gain 
more  pointedly  in  Sparrow  o.  Hardcastle,  of  wblQh  the  reader  will 
find  an  accurate  note  in  7  T.  R.  416.  where  his  Lordjshjp  says  that 
''  these  imperfect  conireyances  are  revocations,  because  they  import 
^B  itttention  of  aUering  the  condition  of  the  estati.^\ 
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ordered  to  be  delivered  up  it  is  implicitly  declared  to 
be  no  deed  (1). 

The  case  just  cited  of  Hawes  v.  Wyatt  was  first  de- 
cided by  the  late  Lord  Alvanley,  when  Master  of  the 
Rolls^  in  favour  of  the  revoking  effect  of  the  deed ; 
and  his  decision  was  reversed,  upon  appeal,  by  the  late 
Lord  Chancellor  Thurlow.  It  appears,  however,  that 
Lord  Alvanley,  when,  as  Lord  Chief  Justice  of  the 
Common  Pleas,  he  sat  with  the  Chancellor  in  the  case 
ex  parte  Ilchester',  remained  of  his  original  opinion*. 
He  observed,  that  in  that  case  the  son,  who  was  the 
testator,  after 'the  conveyance  to  his  father,  went 
abroad;  that  during  his  life  he  never  intimated  any 
intention  to  quarrel  with  it;  that  the  bill  was  filed  to 
set  it  aside  upon  such  an  exertion  of  parental  autho- 
rity, as,  that  that  court  would  not  permit  an  instru* 
ment  so  framed  to  stand ;  his  Lordship  allowed  that 
the  deed  could  not  operate  against  the  heirs  of  the 
son ;  yet  "  he  was  of  opinion  it  would  revoke  the 
will,  for  the  son  thought  it  was  actually  revoked,  and 
that  therefore  to  permit  it  to  stand  would  be  against 
principle ;  that  though  Lord  Thurlow  differed  froiD 
him,  he  believed  Hick  v.  Mors*  was  not  adverted  to^ 
'  but  that  there  was  the  authority  of  Lord  Hardwicke  that 
such  an  instrument  was  sufficient  to  revoke  a  will/' 

It  does  not  however,  in  the  only  report  of  the  case  • 
^  of  Hick  V,  Mors,  distinctly  appear  that  any  fraudulent 

•  7  Vez.  jun.  348.  *  Ibid.  374.  •  Ambl.  216. 


(1)  See  the  case  of  Hawes  o.  Wyatt,  3  Bro.  C.  C.  156.  It  seems 
also  to  be  held  in  this  court  that  a  deed  executed  by  mistake  is 
no  rcTocation  of  awill;Tid,  0  Yezt  jum  215.  and  Soe  post  tit* 
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means  were  taken  to  induce  the  testator  to  execute 
the  revoking  instrument.  The  words  of  the  reporter 
are,  ''  he  was  prevailed  upon  ;*'  and  to  be  sure  the 
facts  of  the  case  induce  a  suspicion  of  improper  in- 
fluence. No  fraudulent  arts  or  undue  influence,  how- 
ever, are  stated  to  have  been  used,  nor  are  any  such 
distinctly  alluded  to  by  Lord  Hardwicke,  who  refers 
the  case  to  that  class  of  cases  above  considered,  where 
imperfect  conveyances  have  been  held  to  revoke  an- 
tecedent wills.  Stripped  of  any  colouring  of  fraud, 
the  case  was  simply  this :  A  testator  covenanted  by  in- 
denture to  levy  a  fine,  and  in  the  deed  specified  the 
use  of  the  future  fine  to  be  to  H.  for  1000  years,  which 
fine  was  accordingly  levied ;  he  afterwards  made  his 
will,  properly  attested,  and  devised  the  fee  of  the  same 
premises  to  H.  and  in  the  year  following  executed  a 
fresh  covenant  by  indenture,  reciting  the  first,  de- 
claring a  new  and  difierent  use  of  the  fine,  viz.  to  H. 
in  fee ;  and  whether  by  this  the  will  was  revoked  was 
the  question.  But  whether  the  second  indenture  of 
covenant  was  good  as  to  the  new  use  of  the  fine  may 
be  questioned,  since  if  a  precedent  indenture  be  made 
to  direct  the  uses  of  an  assurance,  and  the  assurance 
follows,  the  Touchstone  says,  that  the  conusor  or  re- 
coveree  cannot  by  any  act  of  his,  subsequent  to  such 
assurance,  change  or  avoid  the  prior  use**.  The  se- 
cond indenture  might,  therefore,  have  been  regarded 
as  inoperative,  and  was  probably  attacked  on  that 
ground,  for  that  seems  to  have  been  the  view  in 
"which  it  presented  itself  to  the  court. 

It  is,  to  be  sure,  somewhat  difficult  to  apprehend 
how  a  deed  which  is  void,  as  being  fraudulently^  sur* 

'.  Yid.  Touchst.  Ch.  on  Use^^  Sect.  5. 
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reptltiously,  or  coercively  obtained,  and  so  not  moYin^ 

•from  the  will,  or  speaking  the  real  sense  of  the  party, 
should  yet  revoke  a  previous  act  deliberately  and  for- 
mally done.  Where  a  part  only  of  a  deed  is  liable  to 
the  imputation  of  fraud,  there  maybe  good  reason  for 
holding  the  other  uncorrupted  part  a  revocation  of  a 
prior  testamentary  disposition,  as  far  as  it  is  incon- 
sistent with  it.  The  understanding  does  certainly 
struggle  against  giving  to  an  act  admitted  to  be  in- 

.  valid  against  the  person  performing  it,  on  account  of 
the  fraud  or  compulsion  accompanying  it,  an  opera- 

'  tion  destructive  of  a  prior  act  voluntarily  and  conside- 
rately, performed.  It  is  true  however  that,  in  giving 
his  opinion  in  the  case  last  mentioned.  Lord  Ilardwicke 
observed,  that  it  was  not  like  the  case  of  a  conveyance 
by  covin,  which  would  make  it  not  the  testator's  deed 
at  law;  and  which,  his  Lordship  said,  would  be  a 
nullity.  There  is,  to  be  sure,  a  difference  between 
the  case  of  a  deed  void  at  law  for  covin  to  which  non 

'  est  factum  may  be  pleaded,  and  that  of  a  deed  liable 
to  be  set  aside  by  cancelling  or  directing  a  reconvey- 
ance, on  account  of  the  fraud  or  compulsion  used  in 
obtaining  it  But  it  seems  reasonable  for  a  court  of 
equity  to  act  upon  its  own  maxims,  in  analogy  to  the 
rules  of  law ;  and  if  that  which  in  that  court  is  treated 
as  deserving  of  being  frustrated  and  rescinded,  on  ac- 
count of  the  turpitude  of  the  intent  and  cpntrivancc, 
were,  nevertheless^  to  be  considered  as  capable  of  the 
collateral  effect  of  revoking  a  will,  this,  as  it  seems, 
would  scarcely  be  reconcileablp  with  the  rule  pf 
equitas  sequitur  legem. 


(    251    ) 
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Subsequent  Conveyances. 

THE  general  rule  that  where,  after  making  a  will, 
the  testator  executes  any  legal  conveyance  of  the  de- 
vised property,  the  will  is  revoked,  has  long  been  esta- 
blished. This  rule  seems  to  rest  upon  technical 
grounds,  and  in  regarding  its  whole  extent  wc  shall 
find  that  the  inference  cf  intention  to  revoke  by  no 
means  alTords  a  satisfactory  foundation  for  it.  The 
true  reason  seems  to  be  that  which  Lord  Hardwickc 
gives  in  Sparrow  v.  Hardcastle,  "  that  the  estate 
being  gone  by  the  conveyance,  the  will  has  lost  the 
subject  of  its  operation.'* 

The  alteration  of  the  devised  estate  by  the  act  of 
the  devisor  himself  is  a  case  of  daily  occurrence,  and 
admits  of  some  distinctions  of  great  nicety.  It  will  be 
proper  to  begin  with  some  examples  illustrative  of  the 
general  rule. 

If  a  tenant  in  tail  makes  his  will  and  devises  his  land,  Arecoyery 
and  then  by  bargain  and  sale  enrolled  makes  a  tenant  in  tail,  af- 

,  .  .  .     ter  making 

to  the  praecipe,  agamst  whom  a  common  recovery  is  hiswUL  to 
su fibred  to  the  use  of  the  testator  in  fee,  this  is  a  re-  me  inffee, 
vocation  of  the  will*.  And  it  was  said  by  Lord  Hard-  tion.  And 
wicke  to  have  been  holden  that  where  a  man,  after  ule'party 
making  his  will,  thinking  he  had  only  an  estate  tail,  doesTno* 
suffered  a  recovery  to  confirm  the  will,  such  act  by  the  ^^Sf ""  ^^ 

*  Dister  v.  Dister,  3  Lev.  108.  see  also  to  the  same  point,  Mar- 
irood  V.  TarBer,  3  P.  Wmg.  163.  Edit.  Coxe. 
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testator  was  a  revocation  instead  of  a  confirmation  of 
the  m\l\ 

So  also  if  a  testator^  after  having  niade  his  will^  levy 
a  fine  to  such  uses  as  he  shall  by  deed  or  will  appoint^ 
and  die  without  making  any  new  will^  the  will  made 
prior  to  the  fine  is  thereby  revoked  ^ 

A  feoff-  And  if  a  tenant  in  fee  simple  devises  his  lands^  and 

tenant  in     before  his  death  makes  a  feoffment  of  those  lands  to 
makins  his  another^  to  the  use  of  himself  and  his  heirs^  though 
ownosein  this  to  many  purposes  is  no  alteration  of  the  estate^ 
vocation,    for  he  is  absolute  owner  as  he  was  before,  yet  it  is  a 
So  is  an  ef-  revocation*.     And  where  a  tenant  for  life,  remainder 
eowy/^'   to  trustees  to  support  contingent  remainders,  remain- 
der to  his  first  and  other  sons  in  tail,  with  reversion 
to  himself  in  fee,  made  his  will  disposing  of  the  rever? 
sion,  and  afterwards  suffered  a  recovery  and  limited 
the  use  to  himself  in  fee,  this  though  an  ineffectual  re- 
covery, was  nevertheless  a  revocation  of  the  will  (1)» 

Convty-         The  apparent  hardship  of  this  rule  has  occasioned 

ancc  upon  «  .  «         . 

a  special     some  stru£C£:les  to  resist  its  application,  where  it  has 

trust,orfor  ,  ,     .        ,  t  , 

a  particH-    bccu  most  obviousIy  opposed  to  the  testator's  mten- 

pose, bow    tion.     Thus  it  has  been  often  contended  that  where 

cation.       the  alteration  of  the  estate  was  only  for  an  express 

particular  and  partial  purpose,  not  affecting  the  sub- 

^  Per  Lord  Hardwlcke  in  Sparrow  v..IIaFdcastle,  7  T*  R.  (410* 

note. 
'  Doe  and  Dilnotand  others  v.  Dilnot,  2N.R.  401. 
*  lRoll.Abr.615. 


(1)3  Wils.  6.  Darlej  p.  Darley,  and  see  the  remarks  made  upon 
this  case  by  the  late  liord  LoHghbocough  in  Bij^s  v»  fihe  Poetess 
•f  Chandos,  2  Yez.  jun.  430. 
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stantial  and  beneficial  interest  given  by  the  wiH^ 
the  will  should  not  be  affected  by  it.  Upon  this 
ground,  rn  Sparrow  v.  Hardcastle,  it  was  endeavoured 
to  be  maintained  that  the  conveyance  being  designed 
for  a  particular  purpose,  viz.  to  create  a  trust  for  the 
benefit  of  a  person  named  in  it,  subject  to  which  the 
trust  declared  was  to  the  grantor  and  his  heirs,  it  wai 
the  same  as  if  he  had  left  it  to  result,  and  so  much  of 
the  trust  as  remained  in  him  would  pass  by  the  will ; 
but  Lord  Hardwicke  rejected  this  reasoning,  and  de- 
clared his  opinion  to  be,  that  if  a  man  seised  of  a  real 
estate  devised  it,  and  afterwards  conveyed  the  legal 
estate,  though  only  upon  a  special  trust,  yet  as  he 
granted  the  whole  legal  estate,  it  was  a  total  revoca- 
tion of  the  will. 

Lord  Lincoln's  case  (2),  which  was  decided  by  Lord 
Somers,  is  a  strong  authority  to  the  same  point ;  and, 
as  was  observed  in  Sparrow  v.  Hardcastle,  there  could 
not  be  a  more  special  case.  Edward  Earl  of  Lincoln 
had  Inortgaged  the  manor  of  S.  to  Wynn  by  a  convey- 
ance in  fee,  and  afterwards  by  will,  in  default  of  issue 
male  of  his  own  body,  devised  it  to  Sir  Francis  Clinton 
(who  was  to  succeed  to  the  title)  for  his  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail,  with  remain- 
ders over.  The  Earl  having  afterwards  taken  a  fancy 
to  one  Mrs.  Calvert,  and  having  some  notion  he  might 
marry  her,  (though  it  was  proved  in  the  cause  there 
never  wa&  any  intention  in  the  lady  or  her  relations 
respecting  such  marriage,   nor  any  treaty  about  it) 


(i)  Show.  P.  C.  ]  54.  1  Eq.  Ca..  Abr.411.  2  Freeman,  202.  a&d 
said  by  Lord  Hardwicke  in  Sparrow  v.  Hardcastle,  lid.  7  T.  R.  418. 
in  Not.  to  be  well  reported  in  Fitz  Gibbon,  241.  wbich  waft  ift 
general  a  book  of  no  autkoritj. 
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made  a  lease  and  release  of  the  devised  premises  to 
trustees^  to  the  use  of  himself  and  his  heirs  till  the  said 
intended  marriage  should  take  effect^  then  as  to  part 
in  trust  for  Mrs.  Calvert  and  her  heirs,  in  lieu  of  dower, 
and  as  to  the  rest  in  trust  that  the  trustees  should  sell 
it^  to  disencumber  the  part  limited  to  Mrs.  Calvert, 
and  to  pay  the  surplus  of  the  monies  to  his  Executors 
and  administrators.  Nothing^  was  afterwards  done 
towards  the  marriage,  and  sometime  after  the  will  the 
*  Earl  died  without  makin§^  any  alteration  of  it,  leaving' 
his  honours  to  descend  to  Sir  Francis  Clinton,  who  had 
but  a  small  estate,  if  any,  and  who  died  soon  after- 
wards. The  plaintiflF,  the  eldest  son  of  Sir  Francis, 
brought  his  bill  to  have  a  redemption  of  the  mortgage 
and  a  conveyance  of  the  estate.  And  the  defendants, 
who  were  cousins  and  co-heirs  of  the  testator,  brought 
their  cross  bill  to  be  allowed  to  redeem  and  to  have 
the  estate  conveyed  to  them. 

The  question  was,  whether  the  lease  and  release  by- 
the  testator  was  a  revocation ;  and  though  it  was  plain 
he  did  not  intend,  in  the  event  which  happened,  to 
revoke  his  will,  and  though  by  the  release  the  estate 
was  limited  until  the  marriage  (which  it  did  not  ap* 
pear  was  ever  seriously  either  in  his  contemplation  or 
in  that  of  the  lady)  to  continue  in  the  testator  just  as 
before ;  the  will  was  nevertheless  held  to  be  revoked. 
It  is  to  be  observed  that  the  conversion  of  this  estate 
into  an  equitable  interest  by  the  mortgage  in  fee,  was 
the  circumstance  which  brought  this  case  into  the 
court  of  equity,  and  that  there  was  nothing  in  it  of 
peculiarity  which  varied  the  effect  of  it  in  the  view  of 
that  court ;  so  that  the  doctrine  of  equitas  sequitur 
legem  was  entirely  applicable  to  it ;  and  as  by  the  rule 
•f  law^  if  this  had  been  a  legal  estate  the  will  would 
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have  been  revoked,  there  was  no  reason  why  a  court 
of  equity  should  proceed  on  a  different  rule  in  deter- 
mining the  case.  The  decree  was  confirmed  in  the 
House  of  Lords  by  a  majority  of  two  lords  only. 

The  deeds  executed  in  the  above  cose  were  such  as,.  wheretbKt 
had  the  estate  been  legal,  would  have  passed  the  es-  done  to  aa 
tate  out  of  the  testator,  and  wherever  that  is  the  case,  wtate, 

1  *     •  ^ 

the  will  is  revoked  at  law  (3).     Upon  the  principle  of  thre«t«te 
analogy,  therefore,  and  of  that  uniformity  in  the  rules  pas7it^fat' 
regarding  property  which  is  so  important  to  be  pre-  wn^toanol 
served,  a  court  of  equity  was  bound  to  follow  the  act7«*arc- 
authorities  of  the  common  law  courts  in  the  decision  I^f,^*®"!^ 

equiiy^  up- 

of  the  case  just  cited,  whatever  inconvenience  to  the  ^f  J*"ni'21g* 
parties,  or  repugnancy  to  common  feelings,  might  be  •«qw»tari«* 
the  consequence :  and  in  this  view,  that  is,  in  refer* 
ence  to  the  consistency  and  generality  of  an  artificial 
system  of  reasoning,  there  does  not  appear  to  be  that 
absurdity  in  the  case  of  Lord  Lincoln  which  has  been 
charged  upon  it  by  a  great  judge*. 

But  by  a  case  of  great  importance,  which  has  lately  if  the  ctr 
been  decided  in  K.  B/  on  a  writ  of  error  from  the  ^rtcd 
Common  Pleas,  whose  judgment  the  superior  cpfirt  fo/am^ 
confirmed,  the  general  rule  may  be  considered  as  es-  Sleiiae* 

•  Lord  Mansfield,  Doug.  722. 

'  7  T.  R.  399.    1  Bos.  and  PuH.  576.    Coodtitte  on  d«m.  Hoi- 
ford  and  others  v.  Otway. 


(3)  The  uses  of  the  intended  settlement  were  certainly  incon- 
sistent with  tlie  will ;  but  that  made  no  part  of  the  reason  for  hold- 
ing the  will  to  be  revoked  by  the  lease  and  release  ;  it  was  so  held 
toiely  upon  the  ground  that  the  devised  estate  was  for  a  moment 
parted  with  and  'put  out  of  the  testator,  notwithstanding'  tlM  old 
estate  was  taken  back  by  the  samo  coniejance* 

•    9 
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use  IS 
taken 


tablished  to  the  effect  following:  That  where  a  person 
wani^  seised  of  an  estate,  devises  it,  and  afterwards  conveys 
voked.  away  his  whole  estate,  though  but  for  an  instairt,  as 
merely  f o  give  a  seisin  to  serve  an  use,  and  though  he 
takes  back  the  same  estate  to  the  same  use  as  before, 
or  such  use  is  left  to  result  to  him  so  as  to  be  de- 
scendible from  him  either  in  the  paternal  or  maternal 
Ime  as  it  was  before,  yet  the  conveyance  operates  as 
a  total  revocation  of  the  will.  And  though  the  object 
of  the  conveyance  be  ever  so  partial  or  minute,  and 
whether  such  object  be  certain  or  contingent,  the 
^me  consequence  of  a  total  revocation  flows  from  the 
mere  act  of  parting  with  the  estate.  And  from  the 
authority  of  this  case  together  with  that  of  Lord  Lin- 
coln above  cited,  the  conclusion  is,  that  whether  such 
estate  be  legal  or  only  equitable,  the  same  mode  of 
acting  upon  it  by  passing  it  out  of  the  testator^  or  if 
Ihat  cannot  be  strictly  said  of  an  equitable  interest^ 
fey  doing  that  with  respect  to  it,  which,  if  it  were  a 
legal  estate,  would  pass  it  out  of  him  but  for  a  mo- 
ment, will  produce  the  same  consequence  of  a  total 
fevocation. 

In  the  case  last  referred  to,  A.  being  seised  of  cer^ 
tain  estates  in  fee  simple,  agreed  by  his  marriage  arti- 
cles to  settle  the  same  so  as  to  secure  his  intended  wife's 
jointure,  and  the  portions  of  younger  children,  and 
then  upon  his  eldest  son  and  his  heirs  male.  He  af- 
terwards devised  the  same  estates,  in  case  he  should 
happen  to  die  without  leaving  any  issue  of  his  body 
living  at  his  decease,  subject  to  any  jointure  he  might 
make  to  trustees,  for  a  term  of  500  years,  upon  the 
trusts  therein  after  declared,  and  subject  thereto  he 
devised  all  his  real  estate  to  B.  The  testator  after- 
wards  conveyed  the  same  estates  by  lease  and  release 
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to  releasees^  to  the  ,use  of  himself  and  his  heirs^  till 
the  marriage^  and  then  to  uses  correspondent  to  the 
various  purposes  expressed  in  the  marriage  articles^ 
and  for  default  of  issue^  subject  to  a  term  for  securing 
his  wife's  jointure,  to  himself  in  fee.  The  testator 
married  accordingly,  and  died  without  issue.  And 
whether  his  will  was  revoked  by  the  settlement  was 
the  question. 

Those  who  argued  against  the  revocation  contended 
that  the  intention  of  the  testator  was  evidently  not  to 
revoke  the  will,  and  that  as  this  intention  appeared^ 
without  any  resort  to  extrinsic  evidence,  from  the  in- 
struments themselves,  the  court  was  bound  to  give  it 
effect.     That  though  in  point  of  form  an  estate  did 
pass  out  of  the  testator  tq  the  releasees,  jet  (hat  was 
but  a  momentary  effect  of  the  conveyance,  for  by  the 
limitation  of  the  use  to  himself,  and  his  heirs,  till  the 
marriage,  he  was  still  in  of  his  old  use ;  and  the  only 
operative  part  of  the  settlement  was  that  which  limited 
the  uses  according  to  the  articles,  in  an  event  in  which 
the  will  was  to  have  no  operation.    That  this  was  a 
very  differerit  case  from  a  feoffment  and  refeoffment^ 
where  there  was  a  complete  alienation  of  the  land, 
and  an  entire  new  estate  was  taken  back  by  purchase^ 
That  the  doctrine  must  have  been  originally  founded 
upon  an  intent  to  revoke,  either  expressed,  or  necessa- 
rily to  be  implied  by  law  from  the  inconsistency  of 
the  two  dispositions :   but  that  in  the  case  before  the 
court,  the  two  instruments  were  not  only  not  incon- 
sistent, but  the  one  referred  to  and  confirmed  the 
other,   and  the  settlement  was  only  made  in  pursu- 
ance of  the  articles.     That  in  all  the  cases  of  total 
revocations  implied  from  subsequent  instruments,  the 
devisor  changed  the  whole  estate,  or  the  dispositions 

• 


358  Setdeaiton  of  Wills.  Chap.  II, 

.  wer^  inconsistent ;  but  that  in  the  case  under  consi*- 
deration  there  was  no  inconsistency,  nor  was  the  estate 
chan^d  as  to  that  part  of  it  on  which  the  will  was  to 
operate  ;  for  the  operation  of  the  will  was  confined  to 
the  old  fee-simple^  which  by  the  limitation  in  the  set- 
tlement was  returned  back  to  the  testator.  There  was 
it  was  said  no  new  modelling  of  the  estate,  for  the 
acts  which  took  place  subsequently  to  his  will  were  in 
the  testator's  contemplation  at  the  time ;  so  that  the 
question  was  broadly  this, — ^whether  where  the  inten- 
tion was  manifestly  against  a  revocation,  the  instru- 
mental mode  of  carrying  th6  intention  into  effect 
should  nevertheless  produce  the  legal  consequence  of 
a  revocation. 

But  the  Court  decided,  that  as  the  testator  parted 
with  the  estate,  notwithstanding  the  old  use  resulted 
to  him  again,  still  the  conveyance  operated  as  a  re- 
vocation of  the  win,  because  it  drew  cut  of  the  testa- 
tor the  subject  matter  upon  which  the  wHl  was  to 
operate. 

Such  a  series  of  well-considered  cases  have  con- 
curred in  establishing  this  particular  doctrine  on  the 
subject  of  revocation  by  a  subsequent  conveyance, 
that  the  general  rule,  as  laid  down  in  the  preceding 
pages,  may  now  be  considered  as  finally  at  rest  (4).  I( 
seems  a  little  extraordinary,  indeed,  that,  when  once 
it  had  been  received  in  all  the  courts  as  a  rule,  that 
a  conveyance  by  a  testator  of  the  devised  lands  to  the 
use  of  himself,  and  his  heirs  for  ever,  was  a  total  re- 


(4)  See  Vawser  9.  Jeffrejr^  10  Vei.  Jan.  619.  By  Sir  W.  Gnnt, 
le  qaertioab  no  lOBger  open  to  controrexsjr. 
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vocation  of  his  will,  it  should  afterwards  be  contended^ 
that  a  conveyance  of  the  fee  to  particular  uses,  and 
for  a  partial  purpose,  was  not  a  revocation  beyond 
those  uses,  or  the  exigency  of  that  partial  purpose. 

Tlie  rule  respectinj?  the  revocation  of  wills,  does  of  the  ne. 
not  in  this  instance  rest  upon  the  intent  to  revoke,  but  thetesta. 

tatoi'sbe- 

is  best  accounted  for  by  considering:  that  the  testator  ing  seised 

•     *^  at  the  time 

must  actually  have  the  interest  in  him,  which  he  at-  of  inmktn^ 
tempts  to   devise,  at  the  time  of  making  his  will:  andcooti- 
and  that  as  the  will  is  inchoate  at  the  time  of  making  The^uneof 
it,  and  consummate  by  the  death,  it  must  have  a  po- 
tential  existence  during  the  interval,  and  by  conse- 
quence the  interest  on  which  it  is  to  operate  must  un- 
interruptedly continue,  during  the  whole  period^   in 
the  testator. 


Some  great  lawyers  (5)  have  grounded  the 
reason  of  the  necessity  which  exists  for  the  testator's 
being  seised  of  the  lands  at  the  time  of  his  making 
his  will,  upon  the  words  of  the  statutes  32  and  34 
lien.  8.  viz.  ''  that  every  person  having  lands^  may 
devise  them  ;"  later  authorites  have  with  greater  cor- 
rectness held,  that  this  rule  is  older  than  the  above- 
mentioned  statutes  of  Henry  the  8th :  for  according 
to  all  the  precedents,  the  inefficacy  of  a  will  to  pass 
lands,  whereof  the  testator  was  not  seised  at  the  time 
of  making  and  publishing  it,  applied  as  well  to  devi- 
ses by  custom,  as  to  wills  authorized  by  the  statutes 


(5)  See  the  case  of  Brett  v,  Rigden,  Plowd.  344.  where  Lord 
Oyer  grounds  the  reason  of  this  rule  upon  the  force  of  the  word 
^  faaving,'  in  the  stat.  32  H.  8.  and  see  Iktier  and  Baker^s  case, 
3  Rep.  31.  and  Strange,  S7. 
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of  Henry  the  8tli,  Thus  in  the  jrreat  case  of  Bunker 
Or  Bunter  v.  Cooke',  Lord  C  J.  Holt  observed  that  it 
appeared  from  the  precedents,  wherein  it  was  uni- 
formly averred  that  the  testator  was  seised  in  fee,  and 
that  being  so  seised  he  made  his  will,  to  be  abso- 
lutely necessary  that  the  devisor  of  lands  should  be 
seised  in  fee  at  the  time  of  hi9  making  his  will  (6). 

Iftnds  ac-       If  therefore  a  testator  devises  all  his  lands,  and 

purchase    afterwards  purchases  other  lands,  and  dies  without 

wiir,(tonot  making  a  new  will  or  republishing  his  former  will, 

^^  ^*'  such  after  purchased  lands  will  not  pass.     Serjeant 

Loveless,  in  the  case  of  Brett  v.  Rigden,  supposed 

the  effect  to  be  different  where  the  devise  was  of 

lands  specifically  mentioned  and  intended  to  be  pur- 

'  Rep.  temp.  Holt,  246.     1  Salk,  237.     FitE  Gibbon,  232. 


(G)  Rastall,  274.  where  the  devise  was  by  force  of  the  custom. 
And  see  the  Writ  ex  graTi  querela,  in  Fltzherbert,  which  sets  out  th» 
ittstoro  ;  and  where  it  is  described  not  as  a  general  authority  to  detlsa 
terras  et  tenementa,  but  tenementa  ma*  So  that,  as  the  custom  is 
there  set  forth  if  they  are  not  iua  at  the  time  of  the  derise,  they  aro 
out  of  the  custom,  and  the  will  cannot  be  rendered  effectnal  by  it.  Bat 
it  is  proper  in  this  place  to  apprise  the  student  of  the  present  liberal 
sense  of  the  courts  in  respect  to  the  nature  and  extent  of  the  interest  of 
which  a  testator  must  be  possessed  to  qualify  him  to  devise  his  es- 
Contiof cut  tate.  Modem  decisions  have  extended  the  power  of  testamentary 
toryfnUT-*  disposition  to  contingent  and  executory  interests,  where  the  person 
<;suarede-  ^jj^  jg  ^q  ^]^e  j,  ceiiain,  so  that  the  same  would  be  descendible  if 
not  derised.  Roe  v.  Jones,  1  H.  Bl.  SO.  and  3  D.  T.  R.  88.  in 
which  last  case  Lord  Kcnyon  said  that  the  word  ^  having,^  in  th« 
statute,  must  be  understood  to  mean  ^  having  an  interest^^  and  his 
Lordship  distinguished  between  such  a  contingent  interest  and  ft 
mere  possibility,  or  a  mere  expectation  or  hope  of  succession,  as  that 
of  an  heir  from  his  anc«3tor.  And  see  Fearne's  Cont.  Rem.  5th  Ed. 
403,  et  seq. 
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chased,  because  in  such  case  the  intent  was  manifest 
(7).  But  this  position  was  in  the  above-mentioned 
case  of  Butiter  v.  Cook,  denied  to  be  law  by  the 
Chief  Justice,  who  added  that  he  had  looked  into  the 
case  quoted  in  the  margin^  and  had  found  nothing  in 
it  to  warrant  the  position. 

If   a  man  devise  land,  and  be  afterwards   dis-  a  right  ©f 

'  entry  not 

seised^    and  then  die,  tlie  devise  is   void  and  can-  d«yi»aWe. 
net  be  made  good;  because  the  disseisin  has  turned 
the  estate  to  a  right,  which  is  only  a  chose  in  action 
(8),  and  cannot  be  devised  away ';  therefore,  says  the 
book,  it  was  held  a  good  plea  against  the  devise^  that 

»  Bro.  Tit.  Dc?ise,  pi.  15.  cites  39  H.  6.  18. 


"» 


(7)  Iq  the  case  of  Nannock  v,  Horton,  7  Vez.  Jun.  399.  it 
seemed  to  he  the  opinion  of  the  present  Chancellor,  that  a  specific 
devise  of  personal  estate,  which  the  testator  was  never  possessed  of| 
mi^ht  operate  as  a  direction  to  the  executor  to  pvrchase. 

Bat  where  a  real  estate  is  cotUraded  to  be  purchased,  coufts  of 
ICquity  consider  the  ^estate  as  in  the  purchaser  from  thje  execution  of 
the  contract ;  and  therefore^  as  a  consequence  of  this  maxim,  it  wiU 
be  presently  shewn,  that  a  will  disposing  of  the  estate,  before  ths 
contract  is  performed  by  a  conveyance,  is  effectual  to  pass  the  in- 
terest, and  IS  not  revoked  by  a  subsequent  conveyance  either  to  the 
purchaser  and  his  heirs,  or  to  a  trustee  for  the  purchaser  and  his 
beirs.  So  where  personal  estate  is  in> pressed  with  the  character  of 
real  estate,  by  being  agreed  to  be  sold,  and  the  money  to  be  laid 
out  in  land  to  be  settled,  the  person  to  take  the  ultimi^te  reversion 
under  such  settlement,  may  devise  it  by  his  will^  and  the  estate^ 
though  purchased  ajlerthei  mllf  will  go  in  Equity  according  to  such 
devise.  See  the  case  of  the  Attorney  Greneral  v.  Vigor,  8  Yez.  Jun. 
256. 

(8)  See  the  case  of  Qoodright  V'  Forrester,  8  East,  55%  Tbe 
fine  of  a  tenant  for  life  displaces  and  diyests  the  estate  of  the  x^ 
mainder  man  or  reversioner,  leaving  in  \nm  only  a  right  of  entry,  tp 
be  exercised  either  immediately  for  the  forfeiture^  or  within  &t« 

3 
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the  devisor  did  not  die  seised  of  those  lands ;  but  the 

book  goes  on  further  and  makes  a  question^  i/vhether 

if  a  man  be  disseised^  and  then  make  his  will  devising* 

his  lands^  and  afterwards  re-enter  into  the  lands^  it  be 

a  good  plea  to  say  that  the  testator  had  nothing  in  the 

lands  at  the  time  of  the  devise.     His  Lordship  theiv 

gave  it  as  his  opinion  that  in  such  a  case  the  re-entry 

Botif after  (9)  lyvould  purge  the  disseisin^  and  that  the  testator 

BDentiybe  woold  be,  to  all  intents  and  purposes^  by  relation,  in 

diMeisinis  from  the  beginning  (10).     His  Liordship  also  further 

pnrffcd. 

and  the  ti-  observed,  that  a  will  was  a  disposition  from  the  time  of 


years  after  the  nataral  determination  of  the  preceding  estate.  And 
the  eflfect  of  the  statute  4  Hen.  7.  is  only  to  save  to  all  the  re* 
mainder  men,  their  respective  rights  ot  entry  within  five  years  after 
their  respectiTe  titles  successsively  accrue,  without  being  prejudiced, 
the  one  by  the  other's  laches.  But  such  right  of  entry  is  not  d!^- 
visabley  though  it  may  be  released.  Shep.  Touchst.  325*  Lit.  Sect. 
S47.  Co.  Litt.  48.  b.  214.  a.  266.  a.  Perk.  Sect.  86.  [edit.  1642.] 
And  see  per  Lord  Eldon,  8  Vcz.  Jun.  282.     Attorney  General  v^ 

That  the  fine  diye.^ts  the  remainder,  see  Litt.  Sect.  416.  and' 
Fowes  o.  Salisbury,  Hard.  401 — 2.  It  is  also  clearly  held  that 
though  the  remainder  man  is  at  liberty  to  enter  presently  for  the 
forfeiture,  still  he  has  a  future  riG;ht  of  entry  unaffected  by  that 
present  right,  which  may  be  exercised  within  flTO  years  after  the 
determination  of  the  antecedent  interest,  by  the  death  of  the  tenant 
for  life.  The  Court  thought  in  the  case  above  cited,  that  such  right 
of  entry  did  not  come  within  the  description  of  the  word  interest  la 
34 — ^^5  H.  8.  c.  514.  and  that  the  remainder  man  could  not  be  con- 
sidered as  having  an  interest  in  the  thing  at  the  time  of  his  devise  ; 
for  an  executory  interest  was  a  Tcry  different  thing  from  a  right  of 
entry  for  revesting  a  divested  estate. 

(0)  But  if  the  testator  had  died  out  of  the  possession  it  seems 
clear  that  the  will  could  have  had  no  effect  upon  it,  and  see  1 1 
Mod.  128.  et  1  Bos.  et  Pull.  602.  by  Eyre  C.  J. 

(10)  38  Hen.  6.  27.  and  19  Hen.  6. 17.  Observe  what  is  said 
of  this  doctrine  by  the  present  Chancellor  in  8  Yez.  Jun.  282* 
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making  it,  ahd  he  looked  upon  this  to  be  Lord  Coke's  ^j'^f^ 
opinion  in  Butler  and  Baker's  case  (11).  {J^l'^r 

prior  to  the 
uiMeUuu 

Thus  too  in  Arthur  v.  Bokenham  ^  in  the  Common 
Pleas^  Lord  Chief  Justice  Trevor  held  that  the  making 
of  a  will  is  the  foundation^  and  an  instant  incipient 
disposition^  so  that  if  the  devisor  have  not  the  land  ( 12) 

^  Rep.  Tenp.  Holt,  750. 


(11)  To  prore  that  a  devise  was  a  present  disposition  to  take  ef-  Wbat  ope* 
feet  in  futnro  Lord  Holt  instanced  a  case  in  Lprd  Bridgman^s  time,  ^i^^  ^t 
in,  there  having  been  a  dertse  to  two  persons,  and  their  heirs,  ^^  ^e  of 


and  one  of  them  dying  in  the  testator's  life-time,  it  was  held  that 
the  snrriTor  should  take  the  whole.  Perhaps  this  Tiew  of  the  opera* 
tion  of  a  will  of  lands  as  an  actual  disposition  to  take  effect  and 
become  executed  upon  the  death  of  the  devisor,  was  in  some  measnne 
the  reason  of  Lord  Kenyon's  dictum  in  Doe  v.  Loxton,  6  T.  R. 
293.  thai  a  person  entitled  to  an  estate,  pur  auter  vie,  under  a  grant 
to  him,  and  the  lieirs  of  his  body,  with  remainders  over,  may  cut 
off  the  remainders,  and  make  a  complete  disposition  of  the  whole 
estate  by  his  will  alone.  It  appears  in  the  case  of  Campbell  v. 
Sandys,  1  Schoales  and  Lefroy's  Rep.  294.  that  thb  opinion  of  Lord 
Kenyon  was  not  agreeable  to  the  sentiments  of  Lord  Redesdale, 
who  observed  that  he  could  find  no  decision  that  at  all  warranted 
that  opinion.  His  Lordship  declared  himself  to  think  that  on  prin- 
ciplf  a  will' could  not  have  that  effect.  But  it  is  nevertheless  to  be 
obserred  that  his  Lordship  appeared  to  ground  his  objection  to  the 
principle  on  a  view  of  the  nature  and  operation  of  a  will  a  littlo 
different  from  that  which  was  taken  of  it  by  Lord  Holt,  Lord 
Treror,  Lord  Mansfield,  and  Lord  Loughborough,  as  appears  by 
the  text«  For  Lord  Redesdale  does  not  seem  so  much  to  regard  it 
as  a  disposition,  or  appointment  of  the  lands  in  the  nature  of  a 
conveyance  to  a  particnlar  deyisee,  as  the  mere  designation  of  the 
^ledal  heir,  against  the  right  of  the  person  to  whom  the  property 
would  otherwise  derolve. 

(12)  .It  has  been  observed  in  a  former  note,  that  it  is  not  meant 
that  the  possession,  or  an  ezecoted  interest  in  the  land,  should  be 
HI  the  testator^  it  b  enou^  if  he  lutve  a  present  interest,  thoo^ 
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at  the  time^  it  will  not  pass  (13).  And  the  interest 
must  continue  in  him  till  his  deaths  or  it' cannot  re- 
ceive  its  consummation. 

Difference      j^  jjjg  ^^^  ^f  Harwood  V.  Goodfiffht',  Lord  Mans* 

as  to  landfy  ^ 

and  per-    field  adopts  and  further  illustrates  the  same  reason 

tonal  es-  *- 

"  Cowp.  90.    S  Barr.  1497. 


tate. 


to  commeace  in  faturo,  or  to  depend  upon  a  contingency ;  but  % 
bare  expectation  as  that  of  an  heir,  will  not  suffice,  as  was  ob- 
served by  Lord  Holt,  in  the  above  cited  case  of  Banter  o.  Cooke. 
Of  the  re-       (13)  Lord  Trevor  took  notice  of  the  resemblance  between  wills 
b" tw^'*"*^^  and  conveyances  to  uses,  and  observed,  that  no  one  could  raise  a 
Mrilis  and     use  in  land  which  he  had  not  at  the  time  of  the  conveyance ;  as, 

con ▼  c  *  V an~ 

cestottsts.  where  a  father  covenanted  to  stand  seised  of  land  which  he  should 
afterwards  purchase  to  the  use  of  himself  for  life,  and  afterwards 
to  the  use  of  his  youngest  son  and  his  heirs,  and  then  purchased 
the  land  and  died,  and  the  question  was,  whether  the  eldest  or  the 
youngest  son  should  take,  it  was  resolved  that  no  use  could  arise  to 
the  youngest  son,  as  the  father  had  not  the  land  at  the  time  of  mak- 
ing the  conveyance ;  and  bis  Lordship  put  the  distinction  well  be- 
tween that  case  and  where  a  man  covenants  that  he  will  purchase 
land  by  such  a  time,  and  then  levy  a  fine  thereof  to  such  and  such 
uses.  When  the  land  is  purchased,  and  the  fine  levied,  the  uses 
arise  upon  the  fine,  and  not  on  the  deed,  and  the  deed  is  only  evi. 
deuce  of  his  intention  that  such  uses  shall  arise,  if  no  uses  are  de- 
clared at  the  time  of  levying  the  fine,  for  at  that  time  he  might 
declare  other  uses. 

A  very  material  distinction  as  to  the  forc«  of  the  residuary  clause 
in  respect  of  personal  and  real  estate,  results  from,  this  doctrine  of 
cohdsidering  a  will  of  land,  as  to  its  immediate  efiect,  as  a  species  of 
inchoate  conveyance  by  way  of  appointment,  viz.  if  a  legacy  of 
personalty  lapses,  the  subject  passes  with  the  residue  to  the  resi- 
duary .legatee;  but  if  a  devise  of  real  estate,  which  is  always 
speciiic,  lapses,  it  goes  to  the  heir,  and  not  to  the  residuary  de- 
visee. But  if,  at  the  time  of  the  devise^  the  person  intended  is  not 
in  elistence,  the  subject  of  the  devise,  if  real  property,  will  go  te 
the  residuary  dwvisee.  See  Dee  on  dem.  Stewart  v.  Sheiield, 
^S£ut.520.    Sc}^lV€l.48L  8V6Z.JaB.25. 
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for  the  revocatfon  of  urills  by  n  subsequent  convey-  ^^f^^  ^ 
ance  of   the  property.     '^  Though  as  to  personal  the  diMmc- 
estate/*  said  his  Lordship.  ''  the  law  of  Endand  has  tween  the 

^'  ^  nature  of 

adopted  the  rules  of  the  Roman  testament^  yet  a  de-  «  wiu  ac- 

cording  it 

vise  of  lands  in  England  is  considered  in  a  different  the  civu 
light  from  a  Roman  wiH  ;  for  a  will  in  the  civil  law  uw'of  £»• 
was  an  institution  of  the  heir ;  but  a  devise  in  Eng-  ' "  ' 
land  is  an  appointment  of  particular  lands  to  a  par- 
ticular devisee^  and  is  considered  as  being  in  the 
nature  of  a  conveyance  by  vray  pf  appointment ; 
upon  which  principle  it  is  that  no  man  can  devise  lands 
which  he  has  not  at  the  date  of  such  conveyance.  It 
does  not  turn  upon  the  construction  of  the  statute  of 
Henry  8th,  which  says,  that  'any  person  having lands^ 
&c.  may  devise/  For  the  same  rule  held  before  the 
statute  where  lands  were  devisable  by  custom.  It  is 
upon  the  same  principle  that  there  have  been  revo- 
cations determined  contrary  to  the  intent  of  the  tes- 
tator, as  where  he  has  afterwards  made  a  feoffment 
or  the  like^  because  that  has  been  construed  a  new 
appointment/' 

These  decisions^  said  the  late  Lord  Chancellor 
Loughborough,  result  from  fair^  legal,  that  is,  fair^ 
systematical  reasoning,  and  do  not  depend  upon  any 
captious  nicety.  The  objections  to  them  arise  from 
considering  the  disposition,  by  testament,  of  land,  in 
the  same  view  as  the  Roman  testament  was  consider- 
ed, or  wills  of  personal  estate,  ^hich  is  not  a  just 
manner  of  considering  what  the  law  of  England  per7 
mits  to  be  a  disposition  of  land  by  will.  It  is  not  an 
indefinite  disposition  of  all  a  man  may  be  possessed 
of  at  his  death,  as  is  the  case  with  bequests  of  personal 
property.  A  disposition  of  land  by  will  is  no  more  than 
tin  appointment  of  the  pei^on  y^fhoih^ll  take  the  speci** 
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fie  laad  a(  the  death  of  the  person  making  it  It  is  so 
far  testamentary  that  it  is  fluctuating,  ambulatory^ 
and  does  not  take  effect  till  after  the  death  ;  but  it  is 
in  the  nature  of  a  conveyance^  as  being  an  appoint- 
Aii  devises  ment  of  the  mecific  estate  (14).    And  therefore  that 

of  land  are  .        . 

a|»ecific.  course  of  determinations,  which,  with  some  attempts 
to  break  in  upon  it,  ha^  been  established,  and  fuUy 
established,  by  Bunker  v.  Cooke^  and  Arthur  v.  Bock* 
enham,  has  been  wisely  determined ;  and  not  deter- 
mined upon  the  literal  construction  of  the  statute  of 
^yills,  but  upon  the  nature  of  the  instrument  ^. 

• 

Aftfr.pnr-  The  rule  is  the  same  in  respect  to  copyholds  pur- 
copyholds  chascd  by  a  testator  after  making  his  will ;  they  will 
by  the  uh'  not  pass  by  the  general  words  of  the  antecedent  wiU^ 
will.  ^°  unless  indeed,  after  they  are  so  purchased,  they  are 
Except      surrendered  to  the  uses  already  declared  by  the  last 

where  the  "^  '' 

will  is  re.  ;will  and  testament,  as  was  done  in  Heylin  v.  Heylin', 

pnblished  j  j        ^ 

byitsnr.    where  the  will  was  held  to  be  republished  by  the 

render. 

words  of  th^  surrender.  But  in  Warde  r.  Warde"*, 
where  the  testator  Thomas  Warde,  by  his  will,  re^ 
citing  that  he  was  seised  of  a  copyhold  estate,  (when 
the  fact  was  not  so^)  devised  all  his  real  estate,  &c, 
and  afterwards  purchased  a  copyhold  estate,  and  sur- 
rendered it  thus,  viz.  '^  to  such  uses  as  I  by  my  last 
will  shall  appoint  ;'*  the  will  was  held  not  to  operate 
upon  this  property. 

^  Biydges  V.  Chandos,  2  Vez.  Jun.  427. 
'  Cowp.  130.  "  Ambl.  200. 


(14)  Every  gift  of  land,  eyen  a  general  residuary  deTue  is  spe* 
dfi.c.  See  7  Vez.  147.  Ibid.  500.  because  a  man  can  derise  only 
irfaat  ke  has  at  the  time  of  derisiDg.  See  the  case  of  Hill  v.  Cock^ 
1  Ves.  and  Beames*  176. 
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.  Stilly  however^  if  a  testator  is  possessed  ofthepro^ 
perty  at  the  time  of  making  his  will,  the  surrender 
will  be  operative  if  made  after  the  will.  And  in  such 
a  case^  even  if  the  surrender  made  after  the  will^  be 
to  such  uses  as.  the  surrenderer  shall  by  his  last  wiH 
appoint^  the  copyhold  will  nevertheless  pass  by  the 
antecedent  will,"  if  the  words  of  such  will  be  general 
enough  to  comprehend  it.  So  the  law  stands  ^vith 
regard  to  the  cases  wherein  the  surrender  is  made 
after  the  making  of  the  will. 

It  is  clearly  established  that^  in  all  cases^  a  surren« 
der  to  the  use  of  a  will^  to  be  availing,  must  be  made 
while  the  person  so  surrendering  has  the  legal  pro- 
perty.  Thus^  if  the  surrenderee  of  a  copyhold^  be- 
fore his  admittance,  surrenders  to  the  use  of  his  will^ 
and  is  afterwards  admitted,  such  surrender  is  of  no 
effect^  and  cannot  be  made  good  by  a  subsequent  ad- 
mittance. And  it  matters  not  whether  the  will  were 
before  or  after  admittance  (15). 

If  a  man,  after  making  his  will,  surrender  his  copy- 
hold not  to  the  use  of  his  will  but  to  new  and  other 
uses,  his  will  is  revoked^  although  he  die  before  any 
admittance  in  pursuance  of  such  surrender;  and  it 
has  been  held  that  even  a  covenant  to  surrender  will 

■  1  T.  R.  435.  Spring  and  Titcher  v.  Biles.  N. 


(15)  Doe  dem.  Tofieid  v.  Tofield,  11  Eait.  ^6.  But  in  fayor  of 
a  surrenderee  under  a  ralid  surrender  the  admittance  has  relation  to 
the  surrender,  so  as  to  make  the  estate  pass  In  the  same  course  of 
descent ;  and  so  as  to  giTO  the  same  right  of  dower  and  castom^ 
which  would  have  attached  had  the  admittance  followed  immediately 
vponthe  surrender  :  because  these  are  acts  of  law  which  are  helped 
by  relation :  but  relation,  and  other  fictions  of  law,  will  not  make 
good  the  acts  of  parties  otherwise  inralid.    3  Rep.  29.  a. 
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produce  the  lame  effect*.  But  if  after  having 
surrendered  to  the  use  of  his  wtll^  a  copyholder  in 
fee  surrenders  to  new  and  particular  nses^  with  rever- 
sion to  himself  in  fee,  it  has  been  held  that  he  may 
devise  the  reversion^  without  any  fresh  surrender  to 
the  use  of  his  will'. 


Section  VIL 
Of  subsequent  dealings  with  the  Estate  in  Equity. 

It  has  already  been  shewn  that  equity  preserves  au 
analogy  in  respect  to  the  effect  given  to  a  testator's 
acts^  as  operating  to  revoke  his  will^  and  that  there* 
fore  any  disposition  or  disturbance  of  the  estate^ 
which  at  law  would  have  produced  a  revocation,  will 
be  followed  by  the  same  consequence  where  the  subject 
^amao  js  equitable.  Butif,  after  a  will  disposingof  an  equitable 
an  eqoita.  estate,  the  testatoT  takes  a  convevance  to  himself  and 

ble  estate        ^         '  ^     " 

makes  his    his  lieirs,  of  the  legal  estate,  this  is  no  revocation  of  the 

will  and  af-        i,    ,        »^ 

terwards  will(J).  FoT  nothing  here  passes  out  of  the  testator, 
convey,  and  what  he  has  subsequently  acquired  is,  at  least  in 
lepii  estate  Consideration  of  equity,  nothing  new,  in  as  much  as 

to  himself    .      ^v        •  ^  X     ^  .        ,      1      ,  .1 

and  his ,     lu  the  vicw  of  a  court  of  equity,  he  had  the  complete 

heifs,  it  is  .  1      ^  ^  r 

BO  revoc^-       ^  __  »  ^  •»       » 

Mod.  Yawser  o.  Jeffrey,  16  Vez*  Jun.  510. 

'  Tbrustout  d.  Gower,  v.  CunniDgham,  2  Blackst.  1046. 


(1)  Bj  Lord  Hardwicke,  ia  Parsons  v.  Freeman,  3  Atk.  741. 
and  by  Lord  Loughborough  in  Brydges  t^.  Chandos,  ^  Yez.  Juiu 
429.  and  see  the  case  cited  by  Lord  Loughborough  from  Roll. 
Abr.  610.  pi.  3.  Cestui  que  use  before  the  statute  of  uses,  de- 
Tises ;  afterwards  the  feoffees  make  a  feoffment  of  the  land  to 
the  use  of  the  devisor ;  and  after  the  statute  the  devisor  dies,  the 
land  shall  pass  by  the  devise.  And  see  Watts  v*  Fullartoo^ 
DougU  601. 
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estate  before^  and  therefore  that  judicature  does  not 
regard  the  property  as  at  all  altered. 

But  if  this  case  be  reVersed,  and  the  facta  be  sup-  ?''*iJ^«^- 

'  ^     ing  the  le- 

posed  to  be,  that  a  man  seised  of  a  legal  estate  makes  g^^*^*^**^ 
his  will,  and  then  conveys  the  estate  to  another  in  it,andthe« 

passes  it  to 

trust  for  himself,  and  his  heirs,  the  will  is  clearly  re-  trustees  for 
vokcd  in  law,  because  the  subject  of  the  devise  is  his  heirs, 
parted  with,  and  the  estate  which  is  subsequently  ac-  is  rerokcdL 
quired  in  equity,  is  a  totally  new  estate,  and  therefore 
not  included  in  the  will\ 


In  Parsons  v.  Freeman  ^  it  was  agreed  by  the  mar-  ^  ^^ 
riaffe  articles,  that  the  wife's  lands,  of  which  she  was  «•««*€  » 

^  called  ill 

seised  in  tail,  should  be  conveyed  to  the  intended  hus-  after  a  win 

made,  any 

band  in  fee ;  they  married ;  the  husband  made  his  will,  new  use  it 
and  devised  these  lands :  and  afterwards  the  husband  upon  it, the 
and  wife  suffered  a  recovery  of  the  same  lands  to  such  r^c4. 
uses,  and  for  such  estates,  as  they  should  jointly  ap- 
point;  and,  in  default  of  appointment,  to  the  use  of 
the  husband  and  his  heirs.  She  died  without  appoint"^ 
ing,  and  it  was  decided  by  Lord  Hardwicke,  that  th«  • 
will  was  revoked ;  his  Lordship  at  the  same  time  ad- 
mitting, that,  if  the  husband  had  only  taken  the  legal  ' 
estate  by  the  recovery,  to  execute  it  into  the  equity- 
able  estate,  it  would  have  been  no  revocation ;  but  in 
the  case  as  it  stood,  new  uses  were  created,  and  though 
no  appointment  was  made,  yet,  the  fee  was  by  the  re*s 
covery  taken  differently  qualified''. 

So  where  a  man  having  bound  himself  by  ar* 
tides,  makes  his  will,  devising  so  much  as  the 
articles  were  not  intended  to  operate   upon,    and 

•  Ibid.  *  3  Atk.  74  1. 

*  Et  Tid.  Tickncr  v.  Tickner,  cited  3  Atk.  741.    1  Wils.  SOS. 
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then  convey«  his  legal  estate  upon  trusts,  by 
way  of  settlement  in  execution  of  the  articles. 
Upon  the  principle  of  the  decision  in  the  decisive 
case  of  Groodtitle  v,  Otway,  above  cited,  such  a  con- 
veyance in  trust  as  last-mentioned,  would  be  a  com- 
plete revocation  of  the  will.  The  case  of  Williams 
V.  Owen^  which  was  decided  at  the  Rolls  in  1795,  a 
few  years  before  Goodtitle  v.  Holford,  certainly  pro- 
ceeded upon  a  contrary  doctrine :  but  that  case  has 
been  considered  as  open  to  great  doubt,  since  the  de- 
cision of  the  case  of  Goodtitle  v.  Holford. 

Comments      The  case  of  Williams  v.  Owen  was  shortly  this  : 

00  the  _ 

cases  of    ft  man  beinfi:  seised  in  fee,  bv  articles  prior  to  mar- 

Willhunsr.     .  ^  ,  Z  ... 

Owen,  md  riage.  Covenanted  to  convey  his  estate  to  trustees,  to 
Duchess  oir  the  use  of  himself  for  life,  remainder  in  trust  to  se- 
cure  ap  annuity  to  his  wife  in  bar  of  dower ;  remain- 
der to  trustees  for  a  term  to  raise  portions ;  remain* 
der  to  the  sons  and  daughters  successively  in  tail ;  re- 
mainder to  his  own  right  heirs.  He  afterwards  made 
bis  will,  and  devised  the  reversion  in  fee  in  the  event 
ef  his  dying  without  issue ;  and  afterwards  and  be- 
fore marriage^  executed  a  settlement  in  pursuance  of 
the  articles,  by  which  he  conveyed  the  estates  to  trus- 
tees, and  their  heirs,  to  the  uses  and  upon  the  trusts 
of  the  articles.  It  was  holden  that  this  settlement 
did  not  revoke  the  will,  being  nothing  more  than  a 
mere  legal  execution  of  the  articles. 

The  Master  of  the  Rolls  compared  this  case,  in 
principle^  to  that  wherein  a  testator,  having  devised 
an  equitable  estate,  takes  a  conveyance  of  the  legal 
estate  from  his  trustee,  to  himself  and  his  heirs,  or  to 

*  %  Yez.  Jon.  595* 
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the  uses  of  the  will.  He  admitted  that  after  the  ar- 
tides  the  devisor  remained  seised  of  the  legal  eatate, 
and  passed  it  out  of  himself  by  the  conveyance ;  but 
he  said  that  by  the  articles  he  had  reduced  himself  to 
a  remainder  man  in  fee  in  equity  ;  that  having*  this 
ultimate  trust  in  fee  he  devised  it^  and  then  the  sub- 
sequent act  with  respect  to  this  fee  was  no  more  than 
clothing  it  with  the  legal  estate.  The*  objection  to 
this  reasoning,  however  is^  that  it  is  not  strictly  ac- 
cording to  the  fact^  but  seems  more  like  misappre- 
hension than  could  be  expected  from  so  accurate  a 
Judge,  for  there  seems  to  be  no  propriety  in  consi- 
dering the  testator  as  having  converted  himself  by  the 
articles  into  an  equitable  remainder  man.  He  clearly 
retained  the  whole  fee  simple  in  law,  and  the  ulti- 
mate  reversion,  being  a  part  of  such  fee,  was  com- 
prised in  the  will,  and  afterwards  conveyed  out  of  the 
devisor,  which  brings  the  case  clearly  within  the 
range  of  the  doctrine  above  discussed. 

In  alluding  to  the  case  of  Brydges  v.  the  Duchess 
of  Chandos,  his  Honour  observed,  that  it  was  impos*' 
sible  not  to  see  that  the  judgment  in  that  case  which 
gave  to  the  settlement  the  operation  of  a  revocation 
was  founded  upon  the  variation  of  the  settlement  from 
the  articles^  and  he  took  it  to  have  been  clearly  the 
Chancellor's  opinion,  that  if  the  settlement  had  fully 
followed  the  articles  in  the  case  before  him^  there 
would  have  been  no  revocation. 

It  is  evident,  however,  that  if  that  was  the  inclina* 
tion  of  the  Chancellor's  mind,  he  was  furnishing  rea- 
sons and  authorities  against  his  own  opinion^  by  the 
long  preface  to  his  very  learned  and  able  decree  in 
that  cause^  wherein  he  has  elaborately  expounded  the 
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doctHne  of  virtual  revocatians  by  the  alienation  of 
the  subject  of  the  devise  upon  the  principle  and  na- 
ture of  Mrills,  which  indispensably  require  a  continu- 
ation of  the  same  interest  from  the  making  of  the  will 
to  the  time  of  the  testator's  death. 

The  facts  of  the  case  of  Brydges  v.  the  Duchess 
of  Chandos^  were  shortly  these :  the  Duke  of  Chan- 
dos,  on  the  20th  of  June,  1 777,  by  articles  previous 
to  his  marriage,  covenanted  that  he  would,  within  six 
months  after  his  marriage,  convey  lands  in  such  man- 
ner that  he  should  be  seised  in  fee,  and  his  wife  enti- 
tled to  dower  if  she  survived  him  ;  and  also  that  he 
would,  within  12  months  after  the  marriage,  settle 
the  said  estates  subject  to  the  dower  of  the  Duchess 
to  the  use  of  himself  for  life,  to  trustees  to  preserve 
contingent  remainders,  remainder  after  the  deaths  of 
the  Duke  and  Duchess  to  trustees  for  a  term,  to  raise 
portions  for  younger  children  ;  remainder  to  the  first 
and  other  sons  of  the  marriage  in  tail  male ;  remain- 
der to  his  own  right  heirs.  The  Duke  also  cove- 
nanted, that,  in  case  the  dower  shpuld  not  be  equi- 
valent to  2000/.  per  annum,  his  representatives  should 
make  good  the  deficiency.  The  marriage  took  effect^ 
and  on  the  9th  of  January,  1780,  the  Duke  by  his 
will,  after  confirming  the  articles,  devised  all  the  real 
estates  which  he  had  by  the  articles  agreed  to  settle, 
in  case  he  should  die  without  issue  male,  or  in  case 
of  failure  of  issue  male  in  his  wife's  life-time,  to  his 
wife  for  life;  remainder  to  his  daughters  as  tenants 
in  common  in  tail,  with  further  limitations.  The 
Duke  afterwards  executed  a  settlement,  by  which,  re* 
citing  the  marriage  articles,  he  conveyed  the  fee  t^ 

•  %  Vcz.  JuD.  417, 
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releasees^  to  the  use  of  himself  for  life,  remainder  to 
trustees  to  jpresenre  contingent  remainders,  remain- 
der to  other  trustees  for  a  term,  to  raise  2000/.  per 
annum,  for  the  Duchess,  for  her  jointure,  and  in  bar 
of  dower,  remainder  to  the  first  and  other  sons  of 
the  marriage  in  tail  male,  remainder  to  the  Duke  and 
his  heirs. 

Upon  a  view  of  this  case,  as  above  shortly  stated^ 
there  is  an  obvious  variation  in  the  settlement  from 
the  terms  both  of  the  articles  and  the  will,  and  this 
variation  of  the  interests  was  much  dwelt  upon  by 
the  Court,  to  meet  the  argument  of  the  settlement's 
being  attracted  to  the  articles,  so  as,  by  the  fiction  of 
relation,  to  date  back,  in  contemplation  of  equity, 
from  a  time  anterior  to  the  will.    But  from  the  whole 
course  of  reasoning  and  illustration  adopted  by  the 
Lord  Chancellor,  and  particularly  from  what  he  says 
in  making  the  application  of  his  general  propositions 
to  the  facts  of  the  case,  viz.  that  '^  he  should  be  apt 
to  say  that  this  was  a  conveyance  of  the  whole  fee  ; 
that  the  object  required  it ;  that  it  was  a  disposition 
that  would  revoke  the  will  at  law ;    and  that  that 
Court  ought  not  to  determine  differently  from  the  * 
rule  of  law  as  he  had  before  stated  it,"  it  manifestly 
appears  what  would  have  been  his  opinion  upon  the 
case  if  there  had  not  been  in  it  the  other  ingredient 
of  a  substantial  variance  between  the  will  and  the 
settlement. 

There  seems,  therefore,  to  have  been  good  ground 
for  the  concession  of  the  counsel  in  the  case  of  Cave 
V.  Holford,  in  Chancery "" ;  that  it  is  impossible  to  re^ 

*  3  Yez.  Jim.  684. 
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concile  Williams  o.  Owen  with  Brydgcs  v.  the 
Duchess  of  Chandofi.  The  difference,  indeed,  be- 
tween a  case  circumstanced  like  that  of  Williams 
V.  Owen  (2),  and  that  \thich  the  propriety  of  the 
decree,  according  to  the  professed  principle  of  it, 
required  it  to  resemble,  may  be  expressed  by  the 
contrary  propositions  of  parting*  with  the  estate  and 
bringing  home  the  estate. 

In  Watts  and  others  v.  Pullarton  V  the  testator  hav- 
ing previously  articled  to  purchase  an  estate,  became 
in  equity  the  owner  of  the  estate,  from  the  time  of 
the  articles,  and  having  afterwards  settled  the  pur- 
chased property  by  his  will,  his  subsequently  taking 
'  a  conveyance  of  the  estate  to  a  trustee  for  himself 
and  his  heirs,  was  on  solid  equitable  grounds  held  to 
be  no  revocation  ;  and  the  trustee  would,  of  course, 
be  seised  of  the  legal  estate  upon  trusts  correspond- 
ing  to  the  directions  of  the  will. 

Lord  Bathurst,  who  decided  that  case,  was  said  by 
Lord  Mansfield  to  have  relied  much  on  the  general 
proposition  laid  down  by  Lord  Hardwlcke,  in  Parsons 
r.  Freeman  ^  that  '^  where  a  man  has  au  equitable 

'Stated  Doug.  691.  2  Vez.  Jan.  602. 
'  3Atk.741.  749. 


(^)  The  opinion  of  the  Master  of  the  Rolls,  in  WilUams  v.  Ovren, 
supposes  the  articles,  and  the  marriage  which  followed,  to  ha^a 
turned  all  the  estates  into  equitable  estates,  so  that  when  the  con- 
reyance  was  afterwards  made  of  the  legal  estate,  it  was  no  mora 
than  clothing  the  equitable  fee,  which  had  been  deyised,  with  the 
legal  estate. 

Sec  the  reasoning  of  the  Master  of  the  Rolls,  in  Harmood  v. 
Oglaudcr,  6  Vez.  Jan.  218.  in  explanation  of  the  principle  of  his 
opinion  in  Williamij  v.  Owea. 
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interest  in  fee  in  an  estate^  and  devises  it^  and  after- 
wards directs  a  conveyance  of  the  legal  estate  to  the 
same  uses,  this  is  no  revocation."  It  is  evident,  how- 
ever, that  this  case  of  Watts  v,  Fullarton,  exceeded 
the  bounds  of  Lord  Hardwicke's  proposition,  which 
supposed  the  legal  estate  to  be  afterwards  conveyed 
upon  the^^me  trusts  as  directed  by  the  will ;  and  which 
would  be  the  case  of  a  simple  change  of  the  trustee ; 
whereas,  in  the  case  last  mentioned,  the  will  had 
setUed  the  estate  in  a  strict  form,  and  the  subsequent 
conveyance  from  the  Vendor  was  for  the  benefit  of 
the  purchaser  and  his  heirs. 

The  act  which  succeeded  the  will  in  the  case  of 
Watts  V,  PuUarton,  was  in  effect  nothing  more  than 
a  completion  of  the  contract;  and  upon  the  strength 
of  what  has  been  laid  down  by  Lord  Hardwicke,  in 
Parsons  t.  Freeman  ^  and  confirmed  by  later  autho- 
rities, we  are  warranted  in  concluding,  that  if  the 
testator  in  this  case  of  Watts  v.  FuUarton,  had  taken 
the  conveyance  to  himself  and  his  heirs,  instead  of 
taking  it  to  a  trustee  for  himself  and  his  heirs,  such 
conveyance  would  have  been  no  revocation  in  equity, 
and  the  effect  thereof  would  have  been  to  have  - 
'  made  the  heir  a  trustee  for  the  persons  taking  under 
the  will. 

That  the  change  of  trustees  is  no  revocation  of  a 
will  was  held  also  in  the  case  of  Bark  v.  Zouch  *, 
where  A.  having  made  his  will,  and  devised  that  his 
feoffees  in  trust  should  make  a  lease  to  C.  and  D.  for 
80  years,  at  a  certain  rent,  payable  to  his  executors, 
afterwards  procured  them  to  join  with  him  in  making 
a  feoffment  of  the   devised  hereditaments   to   new 

s 

»  SAtk.  741.  *  iCh.Rop.aa, 

t2 


376  Sevecatum  of  WUU.  Chap.  U. 

trustees  and  their  heirs^  to  the  use  of  himself^  until 
he  limited  new  uses  thereof^  which  he  never  did. 
It  was  held  that  the  feoffment  was  no  revocation  of 
his  will.  And  again^  in  the  case  of  Doe,  lessee  of 
Sir  William  Gibbons  v.  Pott^  where  a  mortgagor 
devised  the  mortgaged  lands,  and  afterwards  paid  off 
the  mortgage,  and  caused  a  conveyance  to  he  made 
by  the  mortgagee  of  the  legal  estate  to  a  trustee,  in 
trust  for  himself  and  his  heirs,  such  a  transfer  of  the 
legal  estate  was  held  not  to  operate  as  a  revocation 
of  the  will. 

But  between  the  two  last-mentioned  cases  there  is 
this  observable  difference,  that  in  Bark  v.  Zouch,  the 
owner  of  the  equitable  estate,  after  devising  it,  joined 
in  the  conveyance  from  the  old  to  the  new  trustee ; 
whereas  in  Doe  v.  Pott,  it  does  not  appear  from  the 
report  of  the  case  that  the  mortgagor  was  a  convey- 
ing party  in  the  inurnment,  whereby  the  legal  estate 
was  tfransferred  to  the  new  trustee.  It  is  probable 
he  was  not,  having  already,  and  before  his  will,  con* 
veyed  his  equity  of  redempfio;!  to  the  trustees  of  his 
marriage  settlement,  It  seems,  however,  that  th^ 
decision  of  Bark  v.  Zouch  is  agreeable  to  sound  equi-< 
table  principles ;  for  the  reason  for  a  will's  not  being 
revoked  by  a  mere  change  of  trustees,  viz.  becausa 
no  estate  in  equity  passes  out  of,  or  is  acted  upon 
by^  the  testator,  seems  equally  to  hold  where  the 
owner  of  the  equitable  estate  joins  with  the  old 
trustee  in  conveying  to  the  new,  since  such  act  is  ai^ 
inoperative  in  equity  as  at  law,  except  for  the  pur- 
pose of  being  directory  of  the  intended  transfer. 

H  Dong.  710;  and  Tid.  psr  Loid  £idoii|  11  Ve^.  Jon.  S54. 
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In  a  case  where  the  first  of  two  wills  deviled  land 
to  trustees  upon  certain  trusts^  and  the  second  de- 
vised the  same  lands^  together  with  another  piece  of 
land^  to  the  old  trustees^  with  others^  but  upon  the 
«ame  trusts^  the  second  will  was  held  to  be  no  revo- 
cation of  the  first ^^  and  as  it  should  seem^  upon  the 
clearest  equitable  grounds.  For  in  such  a  case  the 
estate  devised  by  the  first  will  did  not  pass  out  of  the 
testator  till  his  deaths  and  there  was  ho  inconsistency 
in  the  devises.  The  peculiar  facts  of  that  case  made 
it  important  to  decide  whether  the  first  will  was  re- 
voked ;  for  though  the  second  will  included  all  the 
purposes  of  the  firsts  yet  the  statute  of  mortmain 
having  passed  between  the  making  of  the  two  wills^ 
unless  the  estate  could  pass  by  the  first  it  could  not 
pass  at  all^  as  being  for  a  charitable  object.  It  is 
tfue^  the  second  will  devised  the  legal  estate  to 
three  new  trustees^  in  addition  to  the  old^  but  still  in 
respect  to  the  two  former  trustees^  and  in  respect  to 
the  trusts  themselves^  there  was  no  disagreement; 
and  we  may  remember  that  the  rule  with  its  three 
branches  is  this — that  a  subsequent  devise,  to  re- 
voke a  subsisting  devise  of  land,  must  be  inconsistent' 
with  such  former  devise ;  that  the  apparent  incon- 
sistency must  be  irreconcileable ;  and  that  the  first 
of  two  wills  is,  upon  the  ground  of  inconsistency,  re- 
vx)ked  only  to  the  extent  of  the  inconsistency. 

Equity  holds  a  very  steady  course  in  respect  to  ReToca- 
these  revocations  of  wills  by  subsequent  alienations,  equity  by 
applying  the  rule  of  law  to   those  interests  which  s<u  for  va- 
are  looked  upon  as  the  estate  itself  in  equitable  con-  siderauonJ 
sidetation,  and  to  equitable  purposes,  in  such  man- 
nelf  as  to  keep'  the  de(;isions  of  law  and  equ  ty,  in 

;  1  Vez,  178.-186.  Willett  v.  Saudfoid. 
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this  respect^  the  same  in  principle.  Thus,  it  bein^ 
the  maxim  of  equity  to  treat  an  estate  which  has 
been  articled  to  be  conveyed  by  the  owner  to  a  pur- 
chaser for  valuable  consideration,  from  the  moment 
the  articles  are  executed,  as  vested  in  the  purchaser, 
and  therefore  as  capable  of  passing  by  his  will,  if 
properly  executed  ",  and  the  subsequent  conveyance 
of  the  legal  interest  as  having  no  effect  upon  the 
will,  being  only  the  medium  of  carrying  the  estate 
home ;  in  pursuance  of  the  same  maxim,  that  Court 
considers  a  devise  of  land  to  be  revoked  by  subse- 
quent articles  to  convey  or  settle  the  devised  premises 
for  valuable  consideration ;  for,  if  the  estate,  after  the 
articles  are  executed,  is  to  be  regarded,  as  vested  in 
the  purchaser,  it  ought  to  be  regarded  as  passing  by 
the  same  act  out  of  the  vendor  or  settler,  and  therefore 
by  a  plain  consequence  of  this  rule  of  equity,  a  teiK 
tator  by  a  subsequent  covenant  for  valuable  conside- 
ration to  sell  or  settle  the  devised  estate,  must  be  held 
to  have  revoked  such  prior  testamentary  disposition. 

Thus,  where"  a  testator  devised  to  his  wife  six 
houses  in  bar  of  dower,  and  the  rest  of  his  real  estate 
to  his  two  daughters  and  their  heirs,  in  moieties,  and 
afterwards  in  consideration  of  the  marriage  of  his 
eldest  daughter,  by  marriage  articles  covenanted  to 
settle  one  tifioiety  of  his  real  estate  to  the  us^  of  him- 
self for  life,  remainder  to  the  husband  and  wife 
for  Jtheir  lives,  remainder  to  the  younger  children  of 
the  marriage  in  tail  general,  remainder  to  the  hus- 
band in  fee;    Lord  Chancellor  King  held  that  al- 

**  S'  e  the  case  of  Broome  t).  Monck,  10  Vez.  jrni.  604.  that  to  eqnU 
t$ble  title  acquired  after  a  general  deyise  passes  by  repablicatioD. 

"  Sir  Barnham  Rider  9.  Sir  Charles  Wager,  et  al.  3  P.  Wms* 
328,  •  ' 
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though  it  was  but  a  covenant^  and  therefore  at  law 
no  revocation  of  the  wiU^  yet  that  the.  same  being 
for  valuable  consideration^  was  in  equity  tantamount 
to  a  conveyance^  and  consequently  a  revocation  of  the 
will^  as  to  the  six  houses  devised  to  the  wife.  So  that 
the  husband  was  entitled  to  one  clear  moiety  of  the 
rents  of  the  real  estate^  from  the  death  of  the  testa- 
tor. The  same  doctrine  was  again  laid  down  by  the 
same  Chancellor  in  a  subsequent  case%  and  has  since 
been  confirmed  by  the  learned  Lord  who  at  present 
holds  that  high  station  ^  as  well  as  by  the  eminent 
person  who  at  present  presides  at  the  Rolls  f. 


Section  VIIL 

JTie  Doctrine  of  Relation, 

SOMETHING  has  already  been  said  on  the  doc- 
trine of  relation^  as  it  applies  to  this  subject.  It 
seems  to  call  for  a  particular  notice^  as  there  is  some 
apparent  confu3ion  in  the  cases  upon  wills  which  have 
turned  upon  it — ^a  confusion  which  seems  in  some 
measure  to  have  arisen  from  a  neglect  to  advert  to  the 
different  notions  conveyed  by  the  word^  ^  relatioq'  in 
our  law  (1). 

•  2  P.  Wms.  624.  Cotter  v.  Layer. 
»  5  Vez.  Jun.  654.      '  Vawser  v.  Jeffrey^  16  Vez.  Jun.  519. 

(1)  It  wovld  be  too  m^ch  to  undertake  to  introduce  In  this  place 
a  general  explanation  of  the  la.ijr  op  tjio  subject ;  for  being  of  great 
difficulty  in  itself  it  is  rendered  more  s^  by  t}ie  want  of  an  uniform 
principle  in  the  decisions  upon  it.  Ji.  short  vieir  of  it,  howeTer,  as 
'^ar  as  it  is  connecjted  with  the  rerocation  of  wills,  is  palled  for  by 
^e  present  enquiry. 

3 
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Difference      Jn  the  cHse  of  the  diMeisin*  before  adverted  to,  the 

as  to  the  ' 

effect  of     rehtion  is  of  a  very  forcible  kind.     By  hi»  re-entry 

disseisin  ^  •'  ^  j 

and  subse-  the  disseisee  is  circumstanced  exactly  as  if  he  had  nev^ 

quent  en-  ,        .  "^ 

try,  where  been  disscised,  for  the  new  possesion  unites  so  im* 
sin  is  be-  mediately  with  the  former  possession  as  to  destroy  the 
where  it  is  tortious  cstate,  M  wcll  as  all  the  legal  effects  of  the 

after  the  ,  -n         •  11  11 

will.  tortious  act.  But  it  may,  perhaps,  be  reasonably 
doubted,  (2)  upon  the  strong  words  of  statute  of  wills, 
and  the  established  maxim  of  the  law,  which  make 
the  actual  having  either  the  estate  itself,  or  an  interest 
amounting  to  a  jus  in  re,  essential  to  the  operation 
of  a  devise  of  land,  whether,  if  after  disseisin  a  devise 
be  made  of  the  land  by  the  disseisee,  and  afterwards 
an  entry  be  made  by  him,  the  relation  be  such  as  to 
make  the  will  operate  to  carry  the  land.  For  it  has 
been  said  that  relation  shall  never  operate  to  make  an 
act  good  which  was  void  for  defect  of  power  (3).     In 

*  Vid*  supra,  Sect*  6. 


(2)  This  same  distinction  I  haye  since  found  adTerted  to  by  the 
present  Lord  Chancellor,  in  the  case  of  the  Attorney  General  v. 
Vigor,  8  Vez.  jun.  282. 

(3)  See  Vent.  904.  and  see  also  3  Rep.  ^9.  Butler  and  Baker's 
ease,  that  rel&tion  ivill,  in  many  cases,  help  acts  in  law,  but 
will  nerer  help  acts  of  the  parties,  that  is  to  say,  make  toid  acta 
of  the  parties  good :  and  therefore  if  a  man  enfeoff  an  infant  or 
femme  coTert,  and  then  devise  the  land,  and  afterwards  the  infant  or 
the  husband  dissent,  such  dissent  without  question,  shall  hare rela« 
tion  between  the  parties  ab  initio,  to  this  intent  that  the  infant  or  hus- 
band shall  not  be  charged  in  damages,  or  receire  any  prejudice, 
but  shall  never  make  a  void  grant,  gift,  or  devise,  good  by  relation. 
But  the  attentive  reader  will  perceive  that  there  is  a  relation  of  a 
stricter  kind,  (and  which  can  hardly  be  called  a  mere  fiction  of 
law,)  which  may  have  the  effect  of  giving  validity  and  efficacy  to 
an  intermediate  act,  incapable,  at  the  time  of  its  bdng  performed^ 
of  any  present  operation* 
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the  case  which  was  in  the  contemplation  of  Lord  Holt^ 
the  devisor  had  the  estate  when  he  devised ;  the  dis-* 
seisin  only  broke  the  continuance  of  the  ownership ; 
but  in  the  case  last  supposed^  the  devisor  would  have 
had  no  estate^  but  a  right  of  entry  only  when  he  made 
the  devise. 

In  the  foregoing  case  of  disseisin  the  bw  seemf 
to  help  and  ikvour  the  rektion  on  account  of  the 
intervening  title's  being  tortious.  For  as  this  spe-^ 
cies  of  relation  is  a  fiction^  and  all  fictions  of  law  are  go^ 
verned  by  the  equity  of  the  law  (4),  the  odioustiess  of 


(4)  In  the  cage  of  the  Attorney  General  r.  Vigor,  8  Vez.  jnn. 
279.  the  reader  will  find  an  attempt  made  to  reason  by  analogy 
from  this  case  of  disseisin  and  entry  by  the  disseisee  after  will,  to 
a  case  where  after  his  will  the  testator  exchanged  the  deyised  lands 
fdr  others,  and  aneirietion  happened  after  the  testator's  death,  so  at 
to  raise  a  title  to  recover  back  the  exchanged  property.  Thostt* 
who  argued  against  the  revocation  contended,  that  as  the  attempted 
exchange  had  completely  failed,  the  whole  transaction  was  aroided^. 
and  the  old  estate  was  remitted,,  precisely  as  if  it  had  never  been 
out  of  the  devisor :  that  there  was  an  implied  condition,  upon  the  pre- 
sumed title  of  the  land,  that  if  either  party  was  evicted,  there  waf 
a  total  end  of  the  exchange,  and  the  other  party  might  enter :  that 
it  must  be  considered  as  4>n\y  a  partRig  witii  the  possession  withonC 
transferring  any  title,  and  that  as  the  old  estate  continued  in  the 
devisor,  the  devise  was  no  more  revoked  than  it  would  have  b^en 
by  the  grant  of  a  lease.  But  Lord  Eldon,  after  admitting  the  per- 
fect propriety  of  Lord  Holt's  opinion,  as  to  the  effect  of  the  re-entry 
after  disseisin  by  the  disseisee  in  his  life-time,  adverted  to  a  striking 
difference  between  the  cases  of  disseisin  and  exchange,  viz.  that  the 
disseisin  was  not  the  act  of  the  party  but  a  wrong  and  violence 
done  to  him  :  neither  did  it  escape  his  Lordship  that  even  in  the 
case  of  the  disseisin,  if  the  disseisee  neglected  to  enter,  his  mers 
right  to  enter  wonld  not  pass  by  the  will,  and  that  the  case-put  by 
Lord  Holt  supposed  the  entry  to  be  acttrally  made ;  whereas  in  the 
case  before  him,  as  it  stood  upon  the  facts,  the  eviction  did  noi 
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the  wrong  (5)^  induces  such  favour  to  the  relation  of 
the  recovered  rights  that  the  intermediate  act  is  wholly 
obliterated  and  otit  of  the  remembrance  of  the  law. 

Sctof  a**^       Whether  a  re-entry  for  a  condition  broken  by  an 
eond^ti*'**"  ^i^Dce,  or  performed  by  an  alienor^  restores  the  old 
broken,      estate  so  as  to  remove  all  consequences  of  the  aliena- 
tion^ seems  open  to  doubt.     It  does  not  stand  quite 
upon  the  grounds  of  the  case^  just  above  put^  of  the 
disseisin^  there  being  no  wrongful  act  to  lud  the  con- 
struction of  relation.    In  the  first  volume  of  Roirt 
Whether  if  Abridgment^  it  is  said^  that  if  a  man  devise  and  then 
aliens  upon  alien  upon  condition^  and  afterwards  perform  the  con- 
^ftcr  mak-  ditiou^   and  enter  and  die^  it  seems  the  devise  is  re- 
and  then  '  vofccd ;  though  in  a casc  mentioned iu  the  reports^  of  the 
the  condi-  s£^me  Judgc^  it  is  said^  arguendo  and  without  contra^ 
cMbewi'ii  diction^  that  entry  for  a  condition  broken  makes  a  man 
ureYoked?  |^y  relation  luas  of  h»s  first  estate^  just  as  if  the  pos- 
session b&d  never  been  out  of  him.    And  whether  the 
entry  be  for  a  condition  broken^  or  on  a  condition  per- 
formed^ the  principle  must  be  the  same.    All  agree 
that  after  entry,  upon  condition  performed  or  broken^ 
the  pai*ty  is  ii)  as  of  his  old  estate,  but  thie  dopbt  is 
whether  it  be  not  too  strong  to  say  that  he  i$  in  as  if 
ih€  estate  had  never  been  out  of  him. 

This  effect  can  only  be  given  to  the  entry  by  sup- 

*  617  PI.  3. 
*  Nicholas  v.  Simmondfl,  2  Roll.  Rep.  459. 


luppen  till  after  the  death  of  the  party,  so  that  the  lands  conreyed 
ia  exchange  continued  through  the  life  of  the  party,  and  at  the  timii 
the  iriU  became  operatiTe,  under  the  effect  of  that  conToyanoe. 

(5)  Relation  will  not  defeat  collateral  acts  which  are  lawfal)  es- 
pecially if  they  concern  strangers,  13  Rep.  21. 


Sect.  8.  Doctrhie  of  Relation.  383 

posing  it  to  work  by  the  same  forcible  sort  of  relation 
which  has  been  observed  to  take  place  in  the  case  of 
the  disseisin.  And  indeed  it  would  seem  to  follow  as 
of  course,  that  if  the  entry  could  operate  as  a  con- 
tinuance  as  well  as  a  restoration  of  the  title^  the  will 
of  the  party  would  be  made  good  by  such  entry.  But 
it  appears  lo  be  very  questionable  whether  ^ijch  a  case 
of  reunion  of  title  i»  strictly  a  case  of  relation  ^t  all. 

If  any  forfeiture  is  incurred  or  privilege  lost  by  the 
alienation,  such  forfeiture  or  loss  of  privilege  con« 
tinues,  notwithstanding  the  alienor's  subsequent  entry 
for  breach  of  condition.  Thus  if  a  tenant  for  life 
makes  a  feoffment  and  re-enters  for  a  breach,  he  shall 
be  tenant  for  life  again,  but  still  subject  to  the  for- 
feiture. So  if  tenant  by  homage  auncestrel  had  made 
a  feoffment  on  condition,  the  uninterrupted  continu- 
ance of  the  privity  in  the  blood  of  the  tenant  was 
dissolved  by  the  alienation,  and  after  a  re-entry  for  a 
,  breach,  the  tenant  would  not  have  holden  by  homage 
auncestrel  again.  For  the  same  reason  also  if  a  lord 
of  a  manor  makes  a  common  law  conveyance  of  an 
escheated  copyhold  (which  is  an  enfranchisement)  upon 
condition,  and  re-enters  for  breach  of  the  condition, 
no  relation  takes  place  to  save  the  privilege,  but  the 
continuance  of  the  custom  is  broken,  and  the  estate 
returns  without  the  right  pf  re-granting  it  as  copy- 
hold*. These  cases  shew  that  though  the  re-entry  for 
a  condition  broken  restores  the  estate,  it  restores  the 
estate  affected  and  modified  by  the  act  of  alienation ; 
and  that  the  law  takes  notice  that  it  has  been  once  out 
of  the  party ;  so  that  the  weight  of  reasoning  and 
analogy  seems  to  be  on  the  side  of  the  above  cited 

*  Co.  I4tt*  EgUtes  upon  Condition. 
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dictum  from  RoU's  Abridgment ;  since  the  inference 
from  these  examples  is^  that  the  return  or  restoration 
of  the  old  estate  upon  an  act  of  alienation  does  not 
imply  an  unbroken  continuance  of  title.  From  the 
same  reasoning  we  may  deduce  a  confirmation  of  the 
propriety  of  the  decision  in  the  case  of  Goodtitle  v. 
Otway.  For  if  we  hold  to  the  cases  which  say^  that 
if  a  man  makes  a  feoffment  in  fee  to  a  stranger  to  the 
use  of  himself  in  fee^  there  though  th^  old  estate  is 
said  to  return^  yet  it  is  not  the  identical  estate^  since 
it  comes  back  first  in  the  shape  of  the  use^  and  then 
the  statute  carries  the  legal  estate  to  the  use  which  is 
in  a  manner  a  new  purchase '';  then  the  cases  upon 
re-entry  for  breach  of  condition  are  much  stronger, 
to  shew  the  legal  consequences  of  the  estate's  being* 
once  put  of  the  party^  for  in  such  cases  the  identical 
estate  does  certainly  return.  At  the  same  time  it  must 
be  confessed^  that  if  we  adopt  the  opinion  that  in  the 
case  of  a  feoffment  to  the  use  of  the  feoffor  and  his 
heirs,  the  old  use  was  never  drawn  out  of  the  party  ; 
the  above  cases  upon  ire-entry  upon  condition  per- 
formed or  broken,  seem  to  be  somewhat  weaker  than 
the  doctrine  which  maintains  a  will  to  be  revoked  by 
an  act  which  never  disturbed  the  real  interest  of  the 
devisor,  but  left  that  use  (which  before  the  statute  of 
uses  was  the  proper  equitable  subject  of  devise)  still 
remaining  unchanged  ill  the  party  conveying. 

Ofreiation      }  come  uow  to  speak  of  that  stricter  sort  of  relation 

in  its  strict 

■eiise.  before  alluded  to,  and- whidh,  in  its  true  notion,  is  that 
principle  by  w'hich  ah  act  of  law  is  made  to  date  back, 
in  legal  consideration,  to  the'  time'  of  some  precedent 
act,  so  as  to  be  I'egarded  as  the  completion  of  that  of 
which  such  first  act  was  the  proper  beginning,  and 

;  1  Roll.  Abr.  615;  616. 
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forming  in  conjunction  with  it  one  integral  and  con- 
flumniate  transaction  of  law.  Thus  it  has  been  pro- 
perly said,  that  where  ^  the  commencement,  progres- 
sion, and  consummation  of  a  thing  are  necessary  to 
go  together,  all  of  them  are  to  be  respected.  But 
the  thing  is  to  be  considered  as  receiving  its  perfection 
from  the  first.  So  where  divers  acts  concurrent  go  to  • 
constitute  a  conveyance  estate  or  other  thing,  the  ori^ 
ginal  act  shall  be  preferred,  and  to  this  the  other  actsi 
shall  have  relation,  as  was  said  by  Berkley  and  Jones, 
justices  in  the  case  of  Harper  v.  the  Bailiffs  of  Derby  ^. 
But  Lord  Hobart  has  explained  this  ,8ort  of  relation 
with  most  strength  in  the  case  of  Needier  v.  the  Bishop 
of  Winchester',  on  the  question  as  to  the  relation  of 
the  enrolment  of  a  deed  to  the  king,  where  that  pro- 
found Judge  observed,  ''  that  there  are  certain  rela- 
tions which  cannot  properly  be  called  fictions  of  law, 
but  are  real  acts,  compounded  of  some  simples,  which 
make  not  a  complete  or  entire  act  till  they  come  to- 
gether, and  then  they  make  one  perfect  act  working 
by  their  nature  ab  initio,  even  as  others  do  that  are 
in  their  nature  single ;  but  those  things  are  properly 
fictions  of  law,  that  have  no  real  essence  in*  their  own 
body,  but  are  so  acknowledged  and  accepted  in  law 
for  some  special  purpose."  Of  this  sort  of  com- 
pounded act  the  case  of  a  grant  to  the  king,  not  per- 
fected by  enrolment,  but  which  when  the  enrolment 
takes  place  has  its  effect  not  from  or  by  the  enrolment, 
but  from  and  by  the  first  act,  is  said  by  Lord  Hobart 
to  be  an  example ' ;  of  which  kind  also  is  a  feoffment 
within  view  and  a  subsequent  entry,  which  entry  date% 
back  in  effect  to  the  time  of  the  feoffment\ 

'  3  Bolflt.  11.  '  Jones,  428.  ^  Hob.  322. 

'  Plowd.Com.  31. 
f  Yid.  nunom  v.  Pierce,  PoUezfon,  4$. 
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The  same  principle  governed  the  opinion  of  the 
bench,  as  to  the  second  point,  in  Shelley's  case  (6), 
which  turned  upon  the  retrospect  of  the  execution 
to  the  judgment  in  the  recovery,  so  as  to  make  the 
act  consummate  by  relation,  in  the  life-time  of  the 
party  dying  between  the  judgment  and  the  execu- 
tion. And  there  it  was  said  that  the  execution  of 
every  thing  which  is  executory  always  respects  tlie 
original  act,  and  all  make  but  one  act  or  record, 
although  performed  at  different  times,  for  causa  et 
origo  est  materia  negotii.  Upon  the  same  principle 
stands  the  case  of  dower  mentioned  in  Binglmm's 
case  (7),  that  if  a  husband  levies  a  fine  with  pro- 


(G)  1  Rep.  lOG,  b.  Where,  ia  the  rigorous  dialect  of  those  timc^, 
the  recorery  is  said  to  be  the  mother  which  conceired  the  use,  and 
the  fountain  oat  of  which  it  rose. 

(7)  2  Rep.  d3,  b.  Dyer,  72,  b.  3t4.  And  note  that  the  sUtute 
32  H.  8.  which  gires  an  entry  to  the  wife  and  her  heirs,  against  the 
alienation  of  the  husband,  helps  the  discontinuance  but  not  the 
bar.  See  Co.  Litt.  326,  a.  To  understand  this  point,  respecting 
the  operation  of  the  fine  as  a  bar  of  dower,  it  is  necessary  the 
reader  should  know,  that  where  a  person  has  neither  a  right  in 
presenti  or  in  future,  at  the  time  of  the  fine  leTied,  he  is  out  of  the 
pufTiewof  the  statute  ;  for  as  the  reporter,  in  his  note  to  the  case  of 
Stowell  V.  Lord  Zouch,  Plowd.  373.  expresses  it,  the  punriew  is 
against  those  who  hare  right  at  the  time  of  the  fine  levied,  or  hare 
future  right  afterwards  upon  cause  arising  before,  to  which  future 
right  wrong  was  done  before  the  fine,  or  by  the  fine.  Upon  the 
foundation  of  this  proposition,  the  learned  reporter  denies  the  case 
in  the  iext^  contending  that  ia  the  case  of  dower  the  title  wholly 
accrued  after  the  fine,  Tiz.  by  the  death  of  the  husband,  for  he  was 
of  opinion  that  until  the  death  of  the  husband  no  title  was  consum- 
mate, nor  wrong  done  by  the  conusee  in  detaining  the  land  from 
the  wife ;  and  that  therefore  the  fine  did  not  reach  the  title,  in  as 
much  as  it  accrued  upon  .cause  wholly  after  the  fine,  the  two.  first 
poiat:^;  marrUge  and  seisin,  being  of  no  moment  without  the  third. 
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clamations^  and  dies^  and  fiTe  years  pass  after  his 
deatb^  the  wife  is  barred  of  her  dower^  for  though  at 
the  time  of  the  fine  levied  her  title  was  not  consum- 
mate^ yet  the  law  respects  the  first  and  original  causes^ 
viz.  marriage  and  seisin. 

Thus  also  although  a  surrenderee  of  a  copyhold  2[j^^*f*" 
has  no  estate  in  the  premises  surrendered  until  his  reipectto 
admission,  vet  on  beins:  admitted  he  is  in  by  relation  oftfcead- 

.  mittaoceto 

to  the  surrender,  from  the  date  whereof  his  admission  the  surren- 

dcr. 

operates.  Should  the  surrenderor  die  before  such 
admission  of  the  surrenderee^  he  dies  indeed  seised  in 
law  of  the  premises^  and  though  his  widow  might 
in  strictness  claim  her  free  bench^  yet  on  the  admis* 
sion  of  the  surrenderee  that  estate  is  defeated  (8)^  to« 
gether  with  all  the  mesne  acts  of  the  surrenderor  V 
And  as  all  the  mesne  acts  of  the  surrenderor  would 
be  defeated  by  this  relation^  so  by  forc6  of  the  same 
relation  all  the  mesne  acts  of  the  surrenderee  would 
be  confirmed ;  and  accordingly  the  surrenderee,  after 
admittance^  in  declaring  in  ejectment  might  lay  the 
demise  immediately  from  the  surrender™^  and  recover 

'  Benson  v.  Scott,  Carthew,  275.  Vaughan  v.  Atkins^  5  Barr. 
2764.  2787. 
*  1  T.  R.  600.  Holdfast  and  Woollams  v.  Clapham. 


Bat  this  opinion  of  Plowden  is  contradicted  hj  all  the  books.     See 
the  English  Plowden,  373. 

(8)  Sir  W.  Jones,  451.  Parker  o.  Bleake.  It  is  to  be  obserred 
that  the  relation  defeats  the  widow's  bench,  because  It  preyents  the 
husband  dying  seised,  which  (except  where  it  is  otherwise  by  spe* 
clal  or  local  custom,  for  which  see  Robinson  on  Gayelkind,  p.  172.) 
is  necessary  to  ground  the  title  to  dower ;  and  therefore  an  aliena- 
tion by  the  husband  to  take  effect  in  his  life-time,  bars  the  claim  of 
the  widow.    Cro.  Jac.  12^.  Lashmer  v.  Arery. 
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mesne  profits  from  that  time".  On  this  ground  it 
was,  that  in  a  case  where  a  copyholder  surrendered 
to  the  use  of  himself  for  life,  with  remainders  over^ 
and  the  ultimate  limitation  to  himself  and  his  heirs, 
and  afterwards  surrendered  to  the  use  of  his  will^ 
and  made  and  executed  his  will  accordingly^  and 
after  such  surrender  and  will  made,  was  admitted 
upon  the  former  surrender^  the  will  was  held  not  to 
be  revoked,  because  the  admittance  related  to  the 
time  of  the  first  surrender^  and  the  whole  transaction 
might  be  considered  as  one  and  the  same"".  And 
Xiord  Mansfield  added,  that  this  was  the  principal 
reason  which  the  court  went  upon  in  Selwyn  v. 
Selwyn^  for^  said  his  Lordship,  after  stating  some 
other  reasons  of  the  judgment^  the  great  and  manly 
ground  upon  which  the  court  went  in  that  case  was 
that  the  deed^  recovery^  and  all  the  whole  transac- 
tion was  to.be  considered  as  one  conveyaace. 

I 

The  substance  of  the  case  of  Selwyn  v.  Selwyn 
was  this^ :  A  fether^  tenant  for  life^  and  son,  remain- 
der man  in  tail,  executed  a  bargain  and  sale,  which 
was  duly  enrolled,  whereby  they  conveyed  the  en- 
tailed lands  to  a  third  person,  to  make  him  a  te- 
nant to  the  praecipe  for  suffering  a  recovery,  the 
uses  of  which  recovery  were  declared  to  be  to  the 
father  for  life,  remainder  to  the  son  in  fee,  and 
after  the  writ  of  entry  was  sued  out,  but  before  it 
was  returned^  the  son  made  a  will,  whereby  he  de- 
vised the  same  lands  to  the  father  in  See,  and  died 
after  the  recovery  was  completed  without  revoking 
or  altering  his  will.     And   the   following  question 

■  2  Wils.  15.  Roe  d.  Jefferey  v.  Hicks. 

*  1  Blackst.  Rep.  605.  Roe  d.  Norden  v,  Griffitht. 

»  2  Burr.  1135. 
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was  proposed  by  the  Lord  Chancellor  to  the  Court  of 
King^s  Bench^  ^^  Whether  the  lands  of  which  this  re- 
covery was  suffered  passed  by  the  will  ?"  The  court 
^ve  no  reasons  for  their  opinion,  agreeably  to  the 
usage  upon  cases  referred  out  of  chancery ;  but, 
according  to  Sir  James  Burrow,  they  repeatedly  ex- 
pressed their  approbation  of  the  case  of  Ferrers  and 
Curson  v.  Fermor  and  others,  and  therefore  it  ^is 
likely,  says  the  reporter,  (who  was  confirmed  by 
Lord  Mansfield  afterwards,  as  appears  by  the  case 
above-mentioned  of  Norden  v.  Griffiths)  that  they 
considered  the  whole  as  one  conveyance,  which  must 
relate  to  the  date  of  the  bargain  and  sale,  which  was 
perfected,  made  absolute  and  delivered  from  objec- 
tions by  the  subsequent  ceremonies  (9). 


^^ 


(9)  A  writer  of  great  knowledge  in  his  branch  of  the  profession, 
in  page  149  of  bis  treatise  on  conTeyanchig,  has  obseryed,  that 
until  tdsin  no  uses  can  arise  under  the  recorery,  and  that  conse- 
quently until  there  is  seisin  in  the  demandant  as  the  means  of  sup- 
plying the  seisin  to  uses,  the  person  claiming  under  the  uses  has  no 
legal  estate  which  will  admit  of  an  alienation  by  deed,  but  he  has 
au  inchoate  interest  which  will  allow  of  his  devising  his  interest  by 
will.     The  true  ground,  continues  this  writer,  of  Selwyn  v.  Sel- 
wyn,  is,  that  eTen  before  the  recovery  vias  suffered,  the  testator 
had  in  him  a  title  to  a  future  use,  which  gare  him  a  power  of  tes- 
tamentary alienation,  and  his  will  operated  upon  this  use  in  its 
fiduciary  state,  and  also  on  the  estate  itself,  when  the  use  was 
executed  into  the  estate*    He  goes  on  to  say  that  another  ground 
of  that  case,  and  the  ground  to  which  it  is  more  generally  ascribed 
is,  that  the  recovery  and  the  recovery  deed  formed  one  assurance. 
Possibly,  however,  this  writer,  as  he  makes  no  mention,  might 
.    Kot  hare  been  aware,  of  the  above  cited  case  of  Norden  v.  Grif- 
fiths, wherein  Lord  Mansfield,  who  presided  on  the  bench  in  Sel- 
wyn V.  Selwyn,  declares,  most  emphatically,  that  the  true  ground 
upon  which  the  decision  in  that  case  went  was  that  which  this  gen- 
tleman seems  not  to  admit  to  have  had  much  share  in  producing  it, 


« 
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The  case  in  Cro.  Jac  ^.  referred  to  and  approved 
in  Selwyn  v.  Selwyn^  was  in  effect  as  follows  :  A 
lessor  covenanted  with  his  lessee  for  years^  that  a 
bargain  and  sale  should  be  made^  and  a  fine  levied  to 
the  lessee  and  his  heirs^  to  the  nse  of  him  and  his  heirs^ 
to  the  intent  that  a  common  recovery  might  be  suf- 
fered against  the  conusee^  with  voucher  of  the  lessor, 
who  should  vouch  over  the  common  vouchee,  to  the  use 
of  A.  B.  and  his  heirs;  and  after  the  bargain  and  sale, 
and  fine  and  recovery  were  perfected,  A.  B.  brought  an 
action  against  the  lessee  for  rent  arrear,  and  the  ques- 
tion was  whether  the  lease  was  extinguished  and  des- 
troyed by  the  deed  fine  and  recovery  ?  It  was  agreed, 
that  if  a  fine  or  feoffment  be  made  to  a  lessee  for 
years,  to  the  use  of  a  stranger,  it  would  not  ex- 
tinguish the  term  (10),  for  it  was  saved  by  the  statute 
of  uses,  which  executed  the  use,  and  saved  all  rights, 
estates,  and  interests  ;  but  as  in  this  case  the  bar- 
gain and  sa:e  was  made,  and  the  fine  levied,  to  the 
lessee,  to  the  intent  that  a  recovery  might  be  suf- 


643. 


▼jz.  that  the  indentures,  recoTery,  and  the  whole  transaction  was 
to  be  considered  as  one  conveyance.     Indeed  the  other  supposed 

* 

ground  seems  Tery  refined  and  fanciful,  and  stands  bat  ill  with  tha 
subsequent  cases  on  the  doctrine  of  reTo cation. 

(10)  If  at  the  common  law,  before  the  statute  of  uses,  a  termor 
took  a  conreyance  of  the  premises  in  lease  to  him,  to  himself  aad 
his  heirs,  to  the  use  of  another,  his  own  term  was  sared  to  him  in 
equity.  And  obsenre  that  the  legislature  did  not,  by  the  statute 
of  97  H.  8.  design  to  prejudice  any  rights  or  estates,  but  to  pre- 
serve them^  so  that  the  operation  of  the  statute  would  be  at  once 
to  execute  the  use  as  to  the  refenionary  interest,  and  to  prerent 
the  merger  of  the  intenBediftto  estate.  See  the  case  in  Cro.  Jac. 
943. 
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feted,  whereby  certainly  the  term  was  drowned  and 
extinguished  for  a  time,,  until  the  recovery  was 
suffered,  (since  during  that  interval,  no  use  bein^ 
raised,  the  saving  in  the  statute  of  uses  did  not 
apply  to  the  case,)  whether  the  lease  should  be  re^- 
▼ived  and  recontinued  by  the  recovery  which  raised 
the  use,  and  so  let  in  the  statute,  was  the  doubt  ? 
And  the  court  resolved  that  it  should  be  revived^ 
for  the  bargain  and  sale,  and  fine  and  recovery^ 
were  all  but  one  assurance,  and  the  recovery  being 
suffered,  which  was  grounded  upon  the  covenant^ 
was  quasi  a  conveyance  to  the  use  ab  initio  (11). 


(11)  Of  a  similar  opinion^  in  respect  to  the  relation  in  these 
compound  conveyances  to  the  first  fundamental  act,  so  as  to  carry 
back  the  title  to  the  date  of  the  leading  instrument,  were  the  two 
Judges,  Croke  and  Montague,  in  the  case  of  Hayergill  o.  Hare^ 
Cro.  Jac.  610.  The  case  as  to  this  point  was  as  follows  :  William 
Parker,  being  seised  in  fee  of  lands,  on  the  31st  October,  8  Jac.  L 
bj  indenture  enrolled,  granted  a  rent  of  20/.  per  annum  to 
Isaac  Warden,  payable  at  Michaelmas  and  the  Annunciation,  with 
clause  of  distress ;  and  bj  the  same  indenture  coyenanted  to  leVy  a 
fine  of  the  same  lands  to  the  uses  following,  tiz.  that  if  it  should 
happen  that  the  said  yearly  rent  of  20/.  should  be  in  arrear,  and 
no  sufficient  distress  upon  the  premises,  or  if  any  rescous,  pound- 
breach, or  replerin  should  be  made,  that  then  it  should  be  lawful 
for  the  said  Warden  to  re-enter  and  enjoy,  till  satisfied  out  of 
the  rents.  On  the  13th  June,  9  Jac.  I.  Warden  sold  and  conyeyed 
the  rent  to  William  Fisher,  the  lessor  of  the  plaintiff,  with  all 
penalties,  forfeitures,  &c. 

On  the  10th  October,  11  Jac.  the  rent  due  at  Michaelmas  was 
in  arrear,  and  was  demanded  by  Fisher,  but  not  paid.  In  the  Tr!« 
nity  Term  succeeding  a  fine  was  leyied  to  Fisher,  to  the  uset 
specified  in  the  first  indenture  of  coyenant  aboye-mentioned. 
Fisher  afterwards  distrained  for  the  half-year's  rent  of  10/.  due  at 
Michaelmas,  11  Jac.  and  the  tenant  of  the  land  replevied;  where- 
upon Fisher  entered  under  the  uses  of  the  fine.    And  one  of  the 


t92  Revecalion  of  Wills.  Craf.  I 


Section  IX. 


Mortgages,  ^c. 


I  SHALL  now  pass  to  the  consideration  of  mort- 
gages^ securities  for  money^  and  conveyances  to  pay 
debts^  which  Lord  Hardwicke  has  Enumerated  as  the 


question!  in  ihit  case  was,  wheUier,  as  tbis  rent  of  102.  was  dae^ 
and  demanded  before  the  fine  levied^  (at  which  time  no  use  could 
aribO  upon  the  non-pajment)  and  then  ajttr  the  fine  leTied  a  dis- 
tress was  taken  for  the  rent  due  before  the  fine  was  leried,  and 
afterwards  replevin  was  sued  thereupon,  a  title  of  ^trj  accrued 
hjr  waj  of  use  to  William  Fisher  ?  and  on  this  point  the  Justices 
were  diTided,  for  Ilaughtoa  and  Doderidge  held,  that  as  the  rent 
was  due  before  the  fine  levied,  the  use  upon  the  fine  could  not  be 
eiteuded  to  the  rent  formerlj  in  arrear.  But  Croke  and  Montague 
held,  that  the  fine  levied  and  the  first  indenture  were  but  one  ff«- 
iurancey  for  the  execution  of  all  things  executory  respects  the  ori- 
ginal  act,  and  shall  have  relation  thereto,  and  all  make  but  on« 
act,  although  done  at  seyeral  times.  See  Yin.  tit.  Dev.  (O)  pi.  3. 
Jones  7,  pi.  7;  Mitton  v,  Lutwich,  and  Salk.  341.  Lloyd  v.  Lord 
Say  and  Sele ;  see  also  S.  C.  in  3  P.  Wms.  170.  and  the  obserratioa 
in  the  note  to  the  first  edition.  It  appears,  howerer,  from  what  haa 
been  decided  and  held  in  courts  both  of  law  and  equity,  in  the  great 
ease  of  Goodtitle  o.  Otway,  that  where  articles  are  made  provide 
iog  for  a  refcrsionary  interest  in  the  coTenantor,  and  then  the  co- 
?  man  tor  by  will  disposes  of  such  rcTcrsionary  interest,  and  them 
maizes  a  settlement  whereby  his  whole  legal  estate  is  conveyed  to 
uses  conesponcKMit  to  the  articles,  the  will  is  not  saTed  by  any  re- 
lation of  the  settlement  to  the  articles  in  analogy  to  the  aboTe- 
Ssentioued  cases  of  assurances  by  fines  and  recoyeries. 
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excepted  cases  out  of  the  general  rules  of  revoca- 
tions  \ 


Mortfi^a^es  in  fee  are  diflferently  rexrarded  in  the  i>Mrercnt 
courts  of  common  law  and  those  of  equity    At  law  ^^  o^ 

,     mortgaget 

they  are  total  revocations,  but  in  equitable  consi^  *«  «>«'»  . 
deration  they  are  only  revocations  pro  tanto(l).     It  equity. 
is  not  on  the  ground  of  the  particularity  of  purpose 
that  a  mortgage  in  fee  is  in  equity  held  to  be  only  a  ' 
revocation  pro  tanto^  though  the  distinction  between 
the  practice  of  courts  of  equity  and  law  have  Been 
often  incautiously  put  upon  that  ground;  but  the 
true  reason  arises  out  of  the  distinct  considerations 
under  which  mortgages  pass  in  courts  of  law .  and 
courts  of  equity. 

A  court  of  law  can  only  look  to  the  legal  operation 
of  the  deed^  whereby  the  testator^  by  conveying  out 
of  himself  his  legal  estate^  of  necessity  must  be  held  to 
revoke  a  previous  disposition  by  will  of  the  same  estate; 
but  in  equity  the  transaction  has  another  aspect^  and 
is  only  regarded  as  a  security  for  the  debt ;  the  de- 

^  3  Atk.  805. 


(1)  And  if  the  mortgage  be  by  deed  and  fine,  it  isnerertlieless  said 
to  be  (^  reTocation  only  pro  tanto,  in  equity ^  2  P.  Vfms.  334.  per  Lord 
Chancellor  King.  But  according  to  Viner  tit,  device  (P)  pi.  10.  it 
was  held  by  I^ord  Cowper^  6  Ann.  that  if  a  man  deTises  lands^  and 
afterwards  mortgages  the  same  for  years,  and  then  IotIos  a  fine  snr 
cognizance  de  droit  come  ceo,  and  not  a  fin^  snr  concessit,  this  will 
be  a  revocation ;  but  that  a  fino  sur  concessit  would  hare  reTokrd 
•nlj  pro  tanto.  It  is  a  critical  question  whether  the  principle 
upoQ  which  courts  of  equity  consider  mortgages  as  oolj  rtfoca- 
lions  pro  tanto  dees  not  reject  this  distiqctioo, 

S 
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visor  remains  complete  owner,  as  before,  of  the  es- 
tate, subject  only  to  the  security,   which  in  the  con- 
In  equity,   templatlou  of  equity  is  nothing  but  a  chattel.     And, 
u..c«  bv     upon  the  same  principle,  if,  after  a  devise,  the  teS'- 
mortgiixe,  tator  makes  a  conveyance  of  the  whole  fee,  upon 

dr  tor  pay- 

ikient  of     trust  to  sclI  and  pay  debts,  the  interest  of  the  testator 

neraHy,      (2)  18  Only  affected  to  the  extent  of  that  incumbrance. 

revoca-      To  that  extent  the  will  is  revoked ;  but  the  equitable 

extent  of    cstatc  in  the  subject  of  the  devise  remains  unaltered, 

except  in  so  far  as  it  is  become  charged  with  such 

debts;  and  therefore  if,  after  such  deed  of  con  veyance, 

the  legal  estate  in  the  remaining  part  of  the  property, 

when  the  object  of  payment  of  debts  has  been  satis- 

fied  by  the  disposition  of  part,  is  taken  back  by  the 

testator,  by  a  reconveyance  to  himself  and  his  heirs, 

his  will  is  unrevoked  in  equity*. 

The  late  Lord  Alvanley(3),  when  sitting  as  the 
Master  of  the  Rolls  in  the  case  of  Harmbod  v.  Og- 
lander,  states  the  criterion  for  ascertaining  when 
equity  will  interfere  with  the  law  in  respect  to  the 
Revocation  of  wills  by  subsequent  conveyances,  and 

^  Vld.  Harmood  o.  Oglander,  S  Vez.  Jan.  331  • 


(i)  It  is  to  be  obserred,  however,  thstt  if  A.  deTises  lands  to  bia 

executors  to  be  sold  for  the  payment  of  hb  debts,  and  then  conveys 

it  to  trustees  for  the  payment  of  debts,  the  devise  is  revoked.  2  Ch. 

Ca.  116. 

L^rd  AV  (^)  I^  ^euld  be  a  sort  of  injustice  to  that  learned  Judge  to  omit 

vatilcy*6       f]|*,g  opportanity  of  introducing  to  the  reader  the  ingenious  vindica- 

defence  of  . 

V  illiams      tton  which,  in  the  course  of  his  judgment  in  this  case,  he  makes  of 

o.  Owen.      |^|g  decision  and  doctrine  in  the  case  of  Williams  v.  Owen.     ^<  If^ 
says  he,  instead  of  articles,  the  tejitator  had,  before  the  marriage^ 
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to  what  extent^  with  great  precision^  and  in  a  man- 
ner which  shews  that  the  doctrine  is  not  grounded  on 
the  particularity  of  the  object  of  the  deed.  He  lays 
it  down  as  a  primary  rule  of  law,  that  '^  any  altera- 
tion of  the  estate,  or  a  new  estate  taken,  is  at  law  a 
revocation,  whether  for  a  partial  or  a  general  pur- 
pose; equity  never  controuls  the  law  upon  revoca- 
tion, except  either  where  the  beneficial  interest,  be- 
ing distinct  from  the  legal  estate,  is  devised,  and  the 
devisor  if  he  afterwards  takes  the  legal  estate,  takes  it 
without  any  modification  or  alteration ;  or  where,  hav- 
ing the  complete  legal  and  beneficial  estate  at  the 
date  of  the  will,  he  divests  himself  of  the  legal  estate, 
but  remains  owner  of  the  equitable  interest,  as  in  the 
case  of  a  mortgage,  or  a  conveyance  for  the  payment 
of  debts." 

In  the  above  case  of  Harmood  v.  Oglander  the 
object  of  the  intended  recovery  was  a  mortgage ;  it 
was  therefore  for  a  partial  purpose ;  but  that  alone 


conveyed  to  a  trustee,  in  trnst  for  himself  till  the  marriage,  then 
for  himself  for  life,  remainder  to  the  issue  in  tail,  remainder  to  him- 
self in  fee,  and  then  made  the  will,  and  then  had  called  upon  the  trus- 
tee to  conyej,  and  he  had  couTejed,  it  is  admitted  that  tkat  would 
have  been  a  complete  roTocation  in  law  ^  but  as  clearly  it  would  not 
have  been  a  rerocation  in  equity,  and  the  heir  must  have  conveyed 
to  the  uses  of  the  will.  In  principle  that  does  not  differ  from  the 
case  of  Williams  v.  Owen.  There  the  devisor  was  bound  by  the 
articles,  and  he  miglit  have  been  compelled  to  conrey  accordingly. 
Then  it  is  strange  to  say,  that  if  a  conveyance  were  taken  from  a 
trustee  it  would  be  no  revocation ;  but  if,  according  to  his  obliga- 
tion, he  himself  conveyed  to  the  same  uses,  it  would  be  a  revoca- 
tion. No  one  can  deny  that  articles  are  in  equity  equal  to  a  con. 
veyance.  No  one  can  deny  that  he  remained  a  trustee*  to  the  use 
of  the  articles,  and  must  hare  conveyed  accordingly."  Bat  see 
tnpra^  page  274. 
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could  not  save  it ;  and  although^  if  it  had  been  a  simple 
conveyance  of  the  fee  by  way  of  mortgage^  it  would 
have  been  only  a  revocation  pro  tanto;  yet  the  mode 
of  effecting  this  intention  being  by  recovery^  with 
double  voucher^  virhich  in  equity  as  well  as  law  pro- 
ceeds upon  a  previous  conveyance  of  the  whole  estate 
from  the  owner  to  the  tenant  to  the  precipe^  to  be 
recovered  oiit  ef  him  by  the  demandant^  from  whom 
a  new  estate  is  to  be  taken^  the  will  was  held  to  be 
clearly  revoked ;  and  this  although  the  recovery  was 
not^  in  fact^  proceeded  in  further  than  the  convey- 
ance to  the  tenant  to  the  precipe. 

■ 

c^u^n  ^^  Sparrow  v,  Hardcastle^  as  that  case  is  reported 
vrhich  Jn  a  note  to  Goodtitlt  v.  Otway,  in  the  reports  of 
ill  fee  arc    Mcssrs.  Domford  and  East^  Lord  Hardwicke  inti- 

coDsidered  ' 

in  Eauity    matcs  the  truc  fi^round  on  which  mortiraires  in  fee  are 

fa  only  re-  ^  ®    ® 

Fpcations    considered  in  Equity  as  only  revocations  pro  tanto  of 

pro  tanto.  m.      ^  j  r 

a  will.  "  The  principal  ground/'  saya  bis  Lordship, 
^'  on  which  they  put  this  case  is,  that  this  grant  was 
intended  only  for  a  particular  purpose^  and  that 
when  that  purpose  was  answered  the  estate  was  not 
intended  to  be  altered^  but  to  remain  as  before;  and 
this  was  compared  to  a  mortgage.  The  reason  why 
mortgages  are  taken  to  be  out  of  the  general  rule  is 
this.  It  does  not  depend  on  the  general  ground  ior 
sisted  on  at  the  bar  of  being  conveyances  for  a  par- 
ticular purpose,  (4)  but  on  the  foot  of  being  securities 
only.     Whether  the  mortgage  be  in  fee  or  for  years 

•  Vid.  7  T.  R.  417. 


(4)  In  Harmood  vT  Oglander,  Lord  Eldon  gires  full  conirmM^ 
iion  to  this  opinion.  That  case  was  decided  for  the  entire  revoct* 
t|on  both  at  law  and  equity^  on  the  ground  of  tbere  being  uses  d^ 
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only,  is  all  one  in  this  Court ;  they  are  alike  con- 
sidered as  chattel  interests.  A  mortgage  in  fee  goei 
to  the  executors,  (for  whom  the  heir  is  only  a  trustee), 
supports  no  dower,  and  has  no  one  property  of  a  real 
estate/' 

So  that  upon  an  accurate  consideration  of  this 
point,  we  shall  perceive  nothing  in  it  which  breaks 
in  upon  the  maxim  of  equitas  sequitur  legem.  The 
truth  being  that  when  an  estate  is  charged  or  mort« 
gaged,  a  Court  of  Equity  does  not  regard  the  estate 
as  any  way  passed,  modified,  aUered,  qr  affected  (5). 
The  same  doctrine  is  carried  to  a  trust  for  payment 
of  debts  ;    so  that  the  resulting  beneficial  interest 

m       •     '     •  '     '  "  ■  I    <    ■  III  .1.  .        , , 

dared  upon  the  recovery  beyond  the  mere  purpose  of  the  mort- 
gage. Indeed  wherever  a  recovery  is  necessary,  the  estate  must 
undergo  an  alteration  thereby :  and  therefore  if  a  tenant  in  tail 
makes  a  mortgage,  and  for  that  purpose  suffers  a  recovery,  and  de* 
Glares  the  ulterior  use  to  himself  in  fee,  the  estate  is  altered,  and 
the  will  is  clearly  revoked.  See  8  Vez.  Jun.  106. 

(5)  An  equity  of  redemption  imitates  more  closely  the  legal  Diffcreaae 
estate  than  a  mere  trust.     See  the  notice  taken  of  this  distinction  J^  £q^ty 
in  Burgess  v.  Wheate,  1  Blackst.  145.  and  see  Sir  Matthew  Hale's  of  rederap- 
definition  of  a  mortgage.  Hard.  4G9.  Pawlet's  case.     So  Lord  Not*  mere 
tlngham,  (M.  S.)  says,  an  equity  of  redemption  charges  the  land, 
aqd  is  not  a  trust.  Blackst.  145.     A  mortgage  is  not  a  mere  trust, 
bat  a  title  in  equity.     In  a  word,  the  equity  of  redemption  is  in 
equity  the  fee  simple  of  the  land,  and  by  consequence,  after  fore- 
closure, the  mortgagee  is  considered  as  acquiring  a  new  estate.  But 
if  it  be  a  mortgage  for  a  term  of  years  only,  and  the  equity  is 
foreclosed,  or  released,  after  the  will,   the  new  interest  may  pass 
under  the  general  words  of  the  residuary  clause ;  for  the  equity 
which  is  so  gained  by  the  release  or  foreclosure  is  the  interest  in  a 
chattel  only,  and  therefore  may  well  pass  by  the  prospective  opera- 
tioD  of  the  residuary  devise,  if  sufficiently  comprehensiTe  in  «z« 
fression. 
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upon  a  trust  to  pay  debts  is  not  in  the  view  of  a  court 
of  equity  a  suspended  or  springing  interest  to  arise 
upon  a  future  events  but  a  present  vested  estate  sub* 
ject  to  such  trust  as  a  mere  charge  (6). 

The  principle  has  received  a  still  further  extension 
in  a  late  case '  in  which  it  has  been  held  that  the  devise 
of  real  estate  is  not  revoked  by  the  bankruptcy  of  the 
testator.  The  question  could^  of  course^  only  regard 
the  surplus^  which  in  that  case  remained  after  pay- 
ment of  all  the  bankrupt  debts.  And  it  was  con- 
tended in  behalf  of  those  who  claimed  under  the  will 
that  a  bankruptcy  was  only  in  effect  a  conveyance  for 
divesting  all  the  property  of  the  bankrupt  merely  to 
make  it  subservient  to  the  object  of  paying  his  debts; 
so  that  there  was  no  sound  distinction  between  the 
case  of  a  mortgage^  or  a  general  conveyance  for  pay* 
ment  of  debts  (which  has  the  effect  of  a  charge  only 
with  a  resulting  trust  as  to  the  surplus)  and  a  convey* 

,  *  Channati  9.  Channan,  14  Yez.  Jun*  580. 


(6)  There  is  no  difference  between  a  charge  for  a  particular 
debt,  €nd  a  general  charge  for  debts.  Though  the  whole  is  di- 
rected by  the  subsequent  conveyance  to  be  sold  to  pay  debts,  yet 
the  surplus  is  to  be  paid  to  the  devisee  of  the  estate  by  the  previous 
wiU.  2  Vem.  %95.  Ogle  v.  Cook,  1  Wils.  310.  where  Lord  Hard- 
wicke  expressed  his  approbation  of  that  decision,  and  see  Lady 
Vernon  v»  Jones,  9  Vem.  241.  But  where  a  man  directs  the  sur- 
plus to  be  paid  to  his  executors  and  administrators,  this  seems  to  be 
a  converting  of  the  land  into  personalty,  and  so  the  subject  of  the 
devise  is  specifically  destroyed.  See  a  Vez.  Jan.  43(J.  Where  a 
man  after  making  his  will  conveys  in  trust  for  himself,  the  will  is 
revoked  in  law  and  equity ;  though  there  is  a  case  in  whidi  a  deed 
of  trust  made  by  a  melancholic  person  by  way  of  caution  has  been 

held  no  revocation.  Coles  v.  Hancock,  2  Ch.  Rep.  210. 
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ance  by  operation  of  law  for  the  same  purposes.  Th6 
court  in  its  decision  of  the  case  dropped  something 
in  reference  to  the  partial  and  particular  purpose  of 
the  conveyance  under  the  bankruptcy^  but  this 
seemed  only  to  have  been  adverted  to  for  the  sake  of 
pointing  out  the  distinction  between  bankruptcy  and 
iissemn. 


Section  X. 


Partnhon. 

PARTITIONS  stand  upon  a  different  foundation 
from  mortgages  or  conveyances  in  trust  to  pay  debts ; 
but  they  are  not  more  referrible  than  mortgages  to 
any  supposed  distinction  between  conveyances  for 
general  and  particular  purposes.  There  could  not 
be  a  more  particular  purpose  than  that  in  Luther  v. 
Kidby%  and  had  this  been  a  sufficient  ground^  the 
Chancellor  would  not  have  sent  it  to  a  court  of  law. 

In  neither  of  the  cases  of  Luther  v.  Kidby,  or 
Risley  v.  Lady  Baltinglass\  is  any  thing  said  of  % 
special  purpose.  Whenever  the  question  concern- 
ing revocation  by  partition^   has  come  under  con- 

*  3  P.  Wms.  170.  Note  to  the  first  edition.     8  Vin.  148.  pi.  30. 

^  Sir  Thomas  Raymond,  240. 


« 
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Aideration^  it  has  been  taken  for  established  Ia% 
and  has  been  said  to  stand  on  peculiar  grounds^ 
but  those  groands  have  generally  been  left  unexplain- 
ed. And  though  Mr.  Justice  Buller^  in  the  case 
of  Goodtitle  v.  Otway%  observed  that  cases  upon 
partitions  generally  happen  in  equity^  he  was  com- 
Establish-  pelled  to  admit  that  long  previous  to  Luther  v.  Kidby^ 
partition    it  was  established  at  law  that  a  partition  was  not  a 

h  no  rero- 

caUdD.      revocation  of  a  will. 

It  is  not  yery  easy  to  reconcile  the  cases  upon  par- 
tition to  the  principles  which  have  usually  governed 
in  the  cases  of  revocation  (1).     It  may  be  a  reason 

.     j""  d  fl.  Blackst.  &35. 


Difference       (i)  Tenants  in  common  xj^ter  partitjon  take  the  aame  estate  at 

between  .?;.-•:»  ^  ^    - 

tenants  in    before,  though  in  another  mode,  Vid.  post  346.     But  the  partition 


and  joint- '  a«*^ng  joint-tenants  has  the  effect  of  altedPg  the  estates  of  the 
tenants,  as  |)artiW^  )ti  tycaiBethereforeofjoiAt-tenimts/the  points  of  enquiry 

totlieeffect  ,  "       _  ^,^  /•..•.,        -,     .-^.   •     •     ..        .      .1^  m 

•f  parti-      are'the>eTe#8e  df  tliofle  «whicA  come  nto  qnestion  in  the  case  of 

^**'  teiiantsJttrcomiqpni  "  Mrhsie.atemtta  oomnon  hiring  derised  hit 

estate  mtkea  a-paititioa^  th^^iiastion  It  has  given  rise  to  has  been, 

vrhether  <^.o  dQTise.  :^a3>  reroX^l^j  the  partition.    But  where  one 

.    *     ■        '    .    ..'■■'•  i.  * . 

of  two  joint-tenants  has  made  a  wili  dcTising  his  moiety,  and  a 
partition  has  afterwards  taken  place,  the  question  has  l)een  whether 
the  will  has  had' effect  giren  (b  ii  by  the  pardtton  ;  the  affirmatire 
ef  whieh  qiiiestion  ttmld  «nly  bs  maintained  on  the  notion  that  at  the 
time  of  making  hbwin^  the  testator,  as  such  joint-tenant,  had  an  in- 
jterest  Jnits  nature  devisable,  but  which  was  prevented  from  passing 
as  such  by  being  intercepted  and  supplanted  by  the  jus  accrescendi. 
But  it  has  been  determined  that  a  joint-tenant  is  under  an  original 
incapacity  to  devise  his  moiety,  being  not  comprehended  within  the 
statute  of  wills,  which  being  an  enabling  statute,  whatever  is  not 
Included  in  it  remaiiis  as  mt  cemmon  law*  Swift  v.  Roberts^  3  Burr. 
1491; 
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for  this  doctrine^  that  the  party  in  compelkble  by 
process  of  law  to  make  partition  ;  and  that  an  act  thus 
imposed  upon  a  party,  has  upon  such  ground  of  com- 
pulsion  been  held  not  to  disturb  his  previous  disposi- 
tions by  will.  And  it  is  remarked  by  Lord  Hale,  in 
his  commentary  on  the  writ  de  partitione  facienda 
(3),  that  the  writ  is  brought  to  ascertain  the  posses- 
sion, and  the  legal  estate  is  not  affected.     The  courts  wbere 

-  -  «  1     1  ' ,  thcreis  any 

seem  to  have  been  careful,  however,  not  to  extend  otherpur- 
this  allowance  to  any  case  where  any  thing  is  don&  cUred  i><. 
beyond  the  dry  purpose  of  partition ;  for  where  in  mere  pur- 
Tickner  v.  Tickner,  cited  in  Persons  v.  Freeman*,  pStitio^* 
the  deed  limited  the  moiety,  in  the  first  pTace,  to  such  ny^'id)* 
uses  as  the  testator  should  appoint,  and  in  default  of 
appointment  to  him  in  fee.  Lord  Chief  Justice  Lee, 
who  had  signed  the  certificate  in  Luther  v.  Kidby, 
held  that  the  slight  variation  by  the  introduction  of  - 
the  power  made  it  a  revocation. 

Mr.  Justice  Heath  declared  it  to  have  been  his . 
opinion  *  that  ''  the  cases  of  Luther  v.  Kidby,  and 
Tickner  v.  Tickner^  were  difficult  to  be  reconciled 
with  some  of  the  other  cases,  and  with  each  other. 
That  the  only  difference  between  them  was  the  pow-^ 
er  of  appointment  in  the  latter ;  and,  that  though  th« 
execution  of  the  power  would  be  a  revocation  of 
the  will,  yet  that  the  mere  reservation  of  the  power 
ought  not  to  have  that  effect/'  Buller,  Justice,  in 
the  same  case  said,  that  the  case  of  partition  ^vas  a 
case^ui  generis.    If  the  partition  was  by  writ  against 

*  3  Atk.  742.  •  3  Tea.  Jon.  656. 


'■■■^» 


(2)  Fitz.  Abr.  142.  and  see  a  nota  of  thii  taft  prodacad  bj  Lord 
LoQgbborougb|  in  %  Ya«t  Jan.  453. 
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tiie  wish  of  the  lestetor  it  was  no  revocation,  and  it 
was  but  one  step  more  to  hoU  that  the  same  thing  bj 
deed  or  fine  should  not  have  a  different  effect.  The 
authority  of  Luther  v.  Kidby,  as  far  as  it  is  an  autho- 
rity, only  goes  to  this,  thatt  here  is  no  difference  in  ef- 
fect whether  the  partition  by  fine  be  in  pursuance  of  a 
covenant,  or  of  a  writ  of  partition,  but  the  court  did 
not  mean  to  lay  down  a  rule  applicable  to  any  othci^ 
ca^e.  Taking  the  whole  together,  it  seems,  said  that 
learned  Judge,  as  if  it  was  Uiought  that  there  was  a 
difference  between  a  fine  for  a  partition  and  any 
other  purpose.  He  agreed  with  Heath  J.  that  there 
was  no  material  difference  between  Luther  r.  Kidby, 
and  Tickner  v.  Tickner;  for  notwithstanding  the 
power  of  appointment,  the  fee  vested  in  the  testator, 
and  then  the  deed  and  fine  were  the  sole  ground  of 
revocation  in  that  cas.e,  and  if  so,  it  was  in  direct 
contradiction  to  Luther  v.  Kidby  ;  and  the  report  of 
Parsons  v.  Freeman,  in  Ambler,  shews  it  was  so 
considered,  for  Lord  Hard wicke  approved  of  Tickner 
V.  Tickner,  and  said  it  was  the  same  case  as  that 
before  him  (3)/' 

We  find  no  earlier  notice  of  this  question  as  to 
Ihe  revocation  of  a  will  by  a  deed  of  partition,  than 
that  of  Lestrange  v.  Temple,   in  Siderfin^,   where 

'  P.  90, 


rr' 


MM 


(3)  But  as  that  case  is  reported  ia  Atkins,  a  better  Reporter, 
Lord  H.'s  obierration  was  that  Tickner  v,  Tickner,  came  Terj 
naar  the  present ;  it  was  not  merely  to  effectuate  a  partition,  but 
for  another  purpose,  and  iher^fore  Lord  C.  J.  Lee  held  it  amoanted 
.to  a  reTOcation,  and  I  am,  said  his  Lordship,  for  the  game  reason, 
"of  opinion  that  the  recovery  here  is  also  a  rerocation. 
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a  qviere  is  made  T?hether^  if  one  holding  lands  in 
common  with  another  makes  his  will  and  devises  all 
his  lands^  and  afterwards  makes  a  partition  hy  agree- 
ment^ and  not  hy  writ^  the  partition  is  a  revocation. 
Soon  afterwards,  in  the  case  of  Temple  v.  Webb ', 
a  tenant  in  common  of  a  manor,  devised  all  his 
interest  in  the  manor,  and  then  a  partition  was  made, 
and  a  fine  levied  to  corroborate  the  partition  ;  and 
the  question  being,  whether  this  partition  and  fine 
were  a  revocation  or  not,  they  were  adjudged  to  be 
no  revocation.  And  the  Judges  are  said  by  the 
Reporter  to  have  entertained  the  same  opinion, 
(though  no  judgment  was  given)  in  Risley  v.  Bait- 
in  glass  ^. 

Luther  v.  Kidby '  was  thus  :  A.  and  B.  were  tenants 
in  common  of  lands  in  fee  simple.  A.  by  his  will 
dated  25th  January,  1719,  devised  his  moiety  in  fee; 
afterwards  A.  and  B.  made  partition  by  deed  dated 
16  May,  1723,  and  fine,  declaring  the  use  as  to  one 
moiety  in  severalty  to  A.  in  fee,  and  as  to  the  other 
moiety  in  severalty  to  B.  in  fee.  Tiiis  case  was  sent 
by  Lord  Chancellor  King  to  the  Judges  of  the 
King's  Bench,  for  their  opinion,  whether  the  will 
was  revoked,  and  it  appears  by  the  Register's  book, 
that  that  court  composed  of  Lord  Raymond,  C.  J.  Page, 
Probyn,  and  Lee,  justices,  certified,—''  that  they 
were  all  of  opinion  that  the  will  of  the  said  A.  was 
not  revoked  by  the  deed,  and  fine  levied  in  pursu- 
ance thereof ;  and  that  the  said  A/s  share  of  the 
lands  contained  in  the  deed,   and  the  fine  levied 

'  Freem.  Rep.  54t.  pi.  735.  Yin.  tit.  der.  (R.6)  pi.  6.  in  the  Notes. 

^  Sir  Thomas  Raym.  240.  in  the  Exchequer. 

'  Yin.  tit.  der.  (R.  6.)  pL  30^  1730.  and  see  3  P.  Wms.  160. 
Note  by  the  Reporter. 
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thereon,  did  pass  by  the  will  of  the  said  A.*'  with 
which  opinion  the  Lord  Chancellor  concurred. 

About 20  years  afterwards.  Lord  Chief  Justice  Lee^ 
who  had  signed  the  certificate  as  puisne  Judge,  in  Lu- 
ther V,  Kidby  or  Kirby,  decided  the  case  of  Tickner  v. 
Tickner,  which  was  as  follows* :  Robert  Tickner, 
seised  in  fee  of  the  estate  in  question,  which  was  of 
Gavelkind,  died  intestate,  and  left  two  sons,  Henry 
and  Robert,  who  entered,  on  his  death,  and  became 
seised  in  Gavelkind.  Robert  being  possessed  of  an 
undivided  moiety  made  his  will,  and  devised  it  to  his 
wife  Elizabeth  Tickner,  and  her  heirs.  After  this 
will  of  Robert,  by  a  deed  of  partition  between  Ro- 
bert and  Henry  Tickner,  and  by  a  fine,  all  the  Gravel- 
kind  lands  were  divided,  and  Robert's  share  was  al- 
lotted to  him  to  such  uses  as  he  should  appoint  by 
deed  or  writing,  and  in  default  of  such  appointment 
to  him  in  fee.  A  verdict  was  found  in  ejectment, 
subject  to  the  opinion  of  Lord  Chief  Justice  Le<e, 
who,  after  mature  deliberation,  held  the  transaction 
to  be  a  revocation  of  the  will. 

SonVo?*^  The  doctrfne  in  respect  to  the  question  of  revoca- 
2yo?$e'  '^^^  ^y  partit*<>"  is  founded  upon  the  foregoing 
fnLutSerr  ^^^^ '  ^"*  **  ^^  ^^^^  shewn  that  a  part  of  the 
iLi(iby,and  Reuch  iu  the  discussiou  of  the  case  of   Goodtitle 

Tickner  v, 

Tickner.  ^  Otway,  doubted  of  the  principle  on  which  Lu- 
ther V,  Kidbv  was  determined ;  and  considered 
that  case,  and  the  case  of  Tickner  v.  Tickner,  though 
the  Judge  who  concurred  in  the  one  decided  the 
other,  as  irreconcileable.  Great  Lawyers,  however, 
have  thought  very  differently  upon  this  subject.     To 

*■  Cited  in  Parsons  v.  Freeman^  3  Atk.  74S« 
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Lord  Chancellor  Loughborougb  both  these  cases  ap-  ^JjJJJIS 
peared  to  be  rightly  and  consistently  determined^  J^^*^ 
and  this  opinion  was  expressed  by  him  in  a  judg^ 
ment  which  displayed^  in  language  and  argument  the 
most  graceful  and  luminous^  his  deep  acquaintance 
with  the  whole  subject  and  its  principles  \  Speak-> 
ing  of  Luther  v.  Kidby^  his  Lordship  observed^  ''  It 
was  sent  to  law ;  and  the  court  of  law  being  of  opi-* 
nion^  and  wisely,  that  it  was  not  a  revocation^  this 
court  determined  in  conformity  to  the  law^  following 
the  law/'  But  where  the  object  of  the  deed  went 
further  than  a  mere  partition  by  conveying  the  estate 
to  such  uses  as  the  party  should  appoint^  Lord  Chief 
Justice  Lee  held  it  an  alteration  in  the  estate^  and 
that  it  would  not  pass  by  the  will  at  law^  and  Lord 
Hardwicke  has  given  his  sanction  to  that  authority, 
and  would  not  determine  against  the  rule  of  law. 

The  present  Chancellor  in  a  case  determined  by  i^ord 
him  in  1803^  has  recognised  the  law  upon  these  two  opu»toii« 
cases  of  Luther  v.  Kidby,  and  TicUner  v,  Tickner,  to 
stand  thus  :  '^  That  mere  partition^  whether  by  com- 
pulsion or  agreement^  is  not  a  revocation  of  a  will ; 
but  the  slightest  addition^  as  a  power  of  appointment 
prior  to  the  limitation  of  the  uses,  is  sufficient"  '*. 
And  again  in  another  case  decided  by  him  in  the  en« 
suing  year^  his  Lordship  put  the  seal  of  his  high  au* 
thority  upon  this  much  agitated  question.  "  The  case 
af  partition/'  said  his  Lordship^  '^  is  a  sort  of  special 
case.  Each  party  can  compel  the  other  to  make  par- 
tition ;  the  estate  is  the  same,  enjoyed  afterwards  in  a 
different  quality^  and  in  another  mode  :  and  upon  a 

I  Yid.  1  Brydges  v.  the  Dachess  of  Chandos,  %  y«x,  429% 

.  *  7  Vez.  Jun.  564, 
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principte  compounded  a  little  of  those  two  reasons^ 
that  that  which  can  be  compelled,  if  done  Yoluntarily^ 
and  proirided  nothing  more  is  done  than  mere  partition^ 
shaU  not  revoke  the  will.  I  say,  provided  nothiagf 
more  is  done,  for  it  has  been  long  established,  that  if 
the  object  is  to  do  any  thing  beyond  the  partition^  il; 
will  be  a  revocation :  it  is  tried  by  the  feet  whether 
the  acts  demonstrate  any  intention  to  go  beyond 
the  mere  partition  :  and  notwithstanding  the  ,-ex-* 
pressions  of  the  Judges  in  some  of  the  reports,  that 
Luther  v.  Kidby,  and  Tickner  v.  Tickner,  cannot 
stand  together,  they  have  stood  together  a  consider^ 
able  time,  and  in  my  opipion  are  perfectly  recon* 
cfleable  V 

But  a  will      One  distinction  upon  this  subject  it  is  very  neces- 
oonfincd     gary  to  recollect :— rThat  if  the  manner  in  which  the 

in  termi  ai 

to  be  of  ne^  partition  is  made  destroys  the  interest  of  the  testator 
▼oke7by  in  the  thing  given,  so  that  at  his  death  there  is  no- 
^^*'^^*  thing  in  him  to  answer  to  the  description  of  the  spe- 
cific subject  of  the  devise,  it  must  follow,  notwith* 
standing  the  rule  that  the  mere  partition  is  not  a  re- 
vocation, that  the  devise  is  revoked,  since  it  cannot 
operate^  the  thing  being  withdrawn  upon  which  it 
was  to  operate.  Thus  if  A.  fteised  as  a  tenant  ia 
common,  or  co*paroener,  of  a  moiety  of  two  estates, 
the  one  in  Berkshire,  and  the  other  in  Lincolnshire^ 
devises  his  Berkshire  estate  m  terms,  and  then  by  a 
partition  betweeu  himself  and  his  co-proprietor  B. 
the  Berkshire  estate  is  allotted  whoDy  to  B.^  and  the 
Lincdnshire  estate  to  A.^  the  devise  is  of  necessitjr 
revoked  *. 

*  8  Yes.  Jan.  S8l. 
*  Sisths  ssae  of  KaoUyi  9*  Alcsck|  7  Yes.  Jmi.  IM. 
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THE   subject  of  revocation  includes  some  ques-  wiiether  a 

n  •  •  1      •  i»  »  renewed 

tions  of  great  nicety  in  respect  to  devises  of  leases  lease  pass- 
and  specific  chattels.  Whether  a  fresh  lease  taken  prior  ais-* 
by  renewal  passes  under  a  prior  disposition  by  vrill  Sdn  of"tbe 
of  the  original  lease  was  a  point  in  the  case  7eMe°** 
of  Marwood  v.  Turner*,  before  Lord  Chancellor 
King.  The  argument  against  the  revocation  sup- 
ported itself  on  the  following  reasons  : — That  the 
testator  had  expressed  in  his  will  his  ardent  desire  that 
his  trustees,  to  whom  the  lease  was  devised,  should 
use  their  utmost  endeavours  to  continue  the  lease  in 
the  male  line,  as  long  as  there  were  any  to  inherit 
the  iifle.  That  as  to  the  surrender  of  the  old  lease, 
that  being  only  to  take  a  better  and  more  beneficial 
estate,  was  intended  for  the  advantage  of  the  devisee, 
to  give  him  a  larger  and  more  extensive  interest,  and 
to  increase  the  bounty  that  was  before  designed  him. 
Now  to  make  such  an  intended  act  of  kindness  a 
destruction  of  the  will,  would  be  to  invert,  in  the 
highest  degree,  the  meaning  of  the  testator.  That 
the  renewal  of  the  lease  was  only  ingrafting  upon  the. 
old  stock,  that  which  was  of  the  same  nature  with  the 
old  stock,  and  was  a  continuation  of  the  same  estate 
with  some  little  addition  to  it.  That  this  was  demon- 
strated by  the  common  case,  where  a  ti*ustee  of  a 
lease  for  lives,  when  all  the  lives  but  one  are  expired, 
renews  for  the  old  life  and  two  new  ones,  and  thea 

V 

'  3  p.  Wms.  16t. 
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the  old  life  dies ;  here  though,  but  for  the  renewal, 
the  lease  would  have  been  quite  at  an  end,  yet  the  re- 
newed lease  is  held  subject  to  the  same  trusts  as  the 
old  lease  was,  and  is  considered  as  a  continuation  of 
the  same  estate.  That  it  was  very  usual  to  make  pro- 
vision for  younger  children  out  of  these  leases,  which 
commonly  require  a  renewal  every  seven  years,  or 
upon  the  dropping  of  a  life.  And  if  one,  so  seised 
or  possessed,  having  made  his  will,  and  thereby  pro- 
vided for  a  younger  child  or  children,  should  soon 
afterwards  renew  his  lease,^  but  forget  to  republish 
his  will,  (which  might  often  happen),  such  a  con- 
struction would  create  the  greatest  inconveniences. 
That  no  judgment  at  law,  nor  decree  in  equity,  had 
been  cited,  whereby  it  had  been  determined,  that  the 
bare  renewal  of  a  lease  was  a  revocation  of  a  wilL 
And  it  was  further  urged,  that  if  this  renewal  of  the 
lease  was  a  revocation  in  law,  yet  it  Would  aot  be  sa 
in  equity,  but  the  renewed  lease  would  be  sulyect  to» 
a  trust  for  the  devisee. 


In  general,       But  it  was  held  and  decreed  by  the  Lord  Chancel- 
is  ft  revo-    lor,  that  the  renewal  of  the  lease  for  lives  in  that  case 
whf^r  it  was  a  revocation  of  the  will  as  to  this  particular,  for 
chattel  or  a  that  by  the  surrender  of  the  old  Icfbse  the  testator  had 
leuf.^        put  all  out  of  him,  and  had  divested  himself  of  .the 
whole  interest,  so   that  there  being  nothing  left  for 
the  devise  to  work  upon,  the  will  must  fietll,  and  the 
new  purchase  being  of  a  freehold  descendible  could 
not  pass  by  a  will  made  before  that  purchase.     And 
his  Lordship  expressed  surprise  that  this  case  which 
must  have  often  happened,  had  not  been  before  de- 
termined. 


We  should  observe  that  the  true  reason  upon  which 
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this  point  of  revocation  turns,  is,  that  the  specific 
thing  which  was  the  subject  of  devise  is  gone,  so 
that  the  words  of  the  devise  can  have  no  operation. 
And  this  reason  applies  as  much  to  a  chattel  lease 
renewed  after  a  will  containing  a  bequest  of  it,  as  to 
a  freehold  lease,  for  every  specific  bequest  must  upon 
the  same  principle  be  considered  as  revoked  or  rather 
adeemed  by  the  subsequent  disposition,  alienation, 
or  destruction  of  the  particular  subject  in  the  testa- 
tor's life-time. 

There  is,  however,  a  material  difierence  as  to  this  ^^^^^f 
point  between  freehold  and  chattel  property.  If  a  ''J.^J^^J^ 
lease  held  upon   lives  be  devised  and  afterwards  re-  tweenfree- 

*  hold  aod 

newedbv  the  testator,  the  devise  is  revoked,  althous'h  chattel 

.  leasif. 

the  will  should  contain  words  of  future  import  appli^ 
cable  to  that  interest ;  for  the  renewal  being  a  new 
purchase  (1)  of  a  freehold  it  cannot  pass  by  an  antece- 
dent will,  as  has  been  fully  explained  in  a  former 
part  of  this  work.  Whereas  if  a  testator  possessed 
of  a  chattel  renewable  lease  devises  all  his  estate, 
right  and  interest^  which  he  shall  have  to  come  in  the 
particular  lands  so  in  lease  to  him  at  the  time  of  his 
death,  or  includes  it  in  a  general  devise  of  his  resi- 
duary property,  a  lease  taken  by  him  after  making 
his  will,  by  way  of  rene\val,  will  pass  by  it  '*. 

^  See  the  case  of  Abney  v.  Miller,  2  Atk.  593. 


(1)  A  woman  purchased  a  church  lease  to  her  and  her  heirs,  for 
three  lives,  and  died,  leaying  ao  infant  daughter;  two  of  the  liyes 
dropped ;  the  infant's  guardian  renewed  the  lease,  and  then  the 
Infant  died  without  issue ;  the  freehold  lease  was  held  to  be  a  new 
acquisition,  and  of  consequence  as  descendible  to  the  hebs,  ex 
parte  paterna.    Mason  v.  Day,  Free,  in  Ch.  319. 
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In  the  case  of  Carte  v.  Carte  %  Lord  Hardwicke 
appears  to  rest  much  upon  a  distinction  between 
trti8t9  and  legal  estates  in  respect  to  the  operation  of 
a  will  upon  these  renewed  chattel  leases^  and  he 
idlttdes  to  Abney  v.  Miller^  as  being  the  case  of  a  legal 
estate,  whereas  in  Carte  v.  Carte,  the  tesbitor  was 
only  cestui  que  trust.  But  in  Abney  v.  Millei;,  his 
Lordship  ha4  said  th^t  the  rule  of  revocations  mast 
he  the  same  in  ktw  and  in  equity ;  and  the  same  ob- 
servation has  been  made  by  almost  every  succeeding 
Chancellor.  In  truth,  it  would  be  difficult  to  point 
out  a  single  case^  which,  when  the  principles  and 
analogies  of  equity,,  and  the  views^  which,  from  the 
genius  of  its  particular  jurisdiction,  it  takes  of  the 
instrumentary  transactions  concerning  property,  are 
properly  attended  to,  is  inconsistent  with  the  rule  of 
equitas  sequitur  legem. 

The  decision  of  Carte  v.  Carle,  did  not  seem  to 
require  any  other  distinction  to  support  it  than  that 
which  arises  out  of  the  different  import  of  the  words 
used  in  the  will.  The  testator  in  that  case  bequeathed 
to  his  eldest  son  Thomas,  after  giving  some  legacies 
to  other  persons,  all  the  rest  of  his  goods,  cbatteb 
and  estate  whatsoever,  whether  real  or  personal,  in 
possession  and  reversion,  and  then  by  a  supplemental 
clause  directed  that  he  should  have  the  disposal  of  bis 
lease  and  receive  to  himself  all  the  profits  and  advan- 
tages accruing  from  it;  which  words  upon  the  prin- 
ciples of  reasoning  adopted  by  his  Lordship,  seemed 
amply  sufficient  to  pass  the  beneficial  interest  then 
subsisting,  together  with  the  benefit  of  all  subsequent 

renewals,  and  would  equally  have  comprehended  and 

!  3  Atk.  174/ 
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passed  the  rabsisting  lease^  and  future  renewab>  had 
the  interest  been  legal  instead  of  equitable.  For  hit 
Lordship  in  the  last-tnentioned  case  observed^ ''  theri^ 
18  no  qoestion  but  that  a  man  by  will  may  bequeath 
a  term  of  years  which  he  has  not  in  him  at  that  tiise^ 
but  which  comes  to  him  afterwards.  Therefore  all ' 
tiiese  cases  of  revocations  of  legacies^  or  bequests  of 
terms  of  years^  arise  from  the  short  penning  of  tliia 
will ;  and  if  in  the  case  of  Abney  v.  Miller^  the  testa- 
tor  had  said^  I  will  give  all  the  interest  I  have  in  tha 
lease;  there  is  no  doubt  but  that  the  renewed  lease 
would  have  passed  (2)/' 

a 

It  appears  from  a  careful  comparisKHi  of  the  cases^  ^^Vw^ 
that  for  the  renewal  of  these  chattel  leases  to  be  a  ^^^^\ 

chattel 

revocation^  the  devise  of  them  must  be  specific,  and  ^^^  i*  s 

*  KTOCatiOD 

that  whether  revocation  or  not  is  a  question  to  be  depeads 

upon  whc- 

determined  by  that  short  criterion  (3).    The  case  of  ther  the 
Stirling  t^.  Lydianl'  amounts  in  effect  to  settle  it  upon  tpecMc  or 
this  basis.    There  the  testator  gave  all  and  singular 

'  3  Atk.  190. 


(t)  In  Abney  v.  Miller,  howerer,  his  Lordship  Intimating  the 
proper  words  for  conyeying  these  after-taken  leases,  suggests  words 
of  a  future  import  as  necessary  in  fiddition  to  the  words,  attmg 
e$taUy  &c.  the  words  he  prescribes  are,  all  m^  aiate^  ^^9  ond 
interetty  tohkh  I  shali  haoe  to  come  in  thi$  leoie.  And  in  Rudstone 
9.  Anderson,  2  Vez.  418.  the  Master  of  the  Rolls,  Sir  J.  Strange, 
would  not  allow  there  was  any  real  distinction  between  the  import 
of  the  words  off  iny  t&het  and  att  my  eiiaie  in  the  ^Mes.  If  a  new 
MereH  were  acquired  after  the  wUI,  it  woald  not  pass  by  words 
devising  all  the  testator's  subsisting  interest. 

(3)  A.  bequeathed  his  black  gelding  to  B.  and  afterwards  giret 
him  away  or  sells  liim,  and  bays  aaother  black  gelding ;  tills  aew 
fcevght  horse  shall  net  piss  by  the  will.  Weotw.  Office  Bseca- 
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his  leasehold  estate^  goods^  chattels^  and  personal 
estate  whatsoever^  to  his  daughter^  and  if  she  died 
without  issue  livings  then  to  the  defendant.     The 
testator  afterwards  renewed  a  lease  with  the  Dean 
and  Chapter  of  Windsor;  this  was  held  to  be  no 
revocation^  and  the  Jease  passed  by  the  will;  the 
Lord  Chancellor  observing^  that ''  it  was  a  mistake  to 
suppose  this  a  specific  legacy ;  it  was  a  general  devise 
of  the  whole.    Suppose  the  testator  had  purchased 
a  new  lease^  would  not  that  have  passed  ?     Why  then 
should  not  a  new  term  in  a  lease  equally  pass  P  '^  If  I 
were  to  construe  this  a  revocation/'  said  his  Lord- 
ship^ "  I  do  not  knaw^  but  that  if  a  man  were  to 
give  all  his  Bank^  East  India,  and  South  Sea  stocky 
and  should  afterwards  turn  it  into  money^  it  mi^t  as 
weU   be   insisted   that   this  was  a  revocation.      So 
that  it  appears  clearly  to  have  been  the  settled  opi< 
nion  of  Lord  Hardwicke^  that  whether  the  future 
lease  taken  by  renewal  would  pass  or  not  by  the  an- 
tecedent will  would  depend  entirely  upon  the  ques- 
tion  whether  the  words  of  the  bequest  confined  the 
supposable  intention  to  the  thing  then  actually  sub- 
sisting, or  extended  to  future  interests  growing  out 
of  it ;  in  a  word^  whether  the  legacy  was  specific  or 
general  (4). 

But  it  seems^  according  to  Abney  v.  Miller^ 
which  is  a  very  leading  case  on  this  subject^  that  if 
the  renewed  lease  be  not  perfected  by  execution  in 
the  testator's  life-time^  not  only  will  an  agreement 
for  such  new  lease  be  ineffectual  to  operate  a  revo- 


(4)  See  the  case  of  Hone  v.  Medcraft,  1  Bro.  C.  C.  261.  where 
the  same  ground  of  distinction  is  adopted.  See  also  Copin  v*  Fer- 
nyhoogh,  2  Bro.  C.  C.  301. 
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catipn^  but  the  actual  surrender  will  not  effect  the 
previous  disposition  of  the  lease :  it  was  accordingly 
held  by  Lord  Hardwicke,  that  as  the  college  seal  had 
not  been  affixed  to  one  of  the  renewed  leases  in 
Abney  v.  Miller^  though  the  old  lease  had  been  sur- 
rendered  and  the  new  one  prepared  and  accepted^ 
yet  the  bequest  of  such  lease  was  not  revoked.     But 
this  part  of  the  case  is  not  very  clear  if  it  can  be 
said  to  be  intelligible  at  all^  without  supposing  that, . 
the   surrender  being  made  by  the  same  instrument 
as  the  new  lease^  probably  being  stated  as  the  con- 
sideration of  the  new  lease^  or  perhaps  implicitly  ' 
(5)  contained  in  the  acceptance  of  such  new  lease, 
such  surrender  would  not  be  complete  according  to 
the  intention  of  the  parties  until   the  change  and 
substitution  was  completed  by  the  execution  of  the 
instrument  desigpied  to  effectuate  the  renewal.     And 
indeed^  supposing  the  surrender  to  be  made  by  a 
separate  instrument^   yet  the  making  of  the  new 
lease^  and  the  yielding  up  of  the  old^  being  recipro^ 
cal  acts,  perhaps  the  surrender  can  scarcely  be  said 
to  be  complete,  in  equity,   at  least,  until  the  fresh 
lease  has  been  granted. 


^^mt 


(5)  This  surrender  in  law  is  without  doubt  an  ademption  of  a  a  snrren- 
specific  deyise  as  much  as  the  express  surrender,  for  in  these  cases  ^^^  ^"  ^ 
the  effect  produced  is  not  so  correctly  expressed  by  revocation,  as  emption  of 
l^jT  ademption.    See  Wentworth's  Office  of  Executor,  2^  et  seq.    It  Revise. 
is  not  by  countennahding  the  disposition,  but  by  withdrawing  or 
destroying  the  subject  matter  of  the  disposition,  that  the  effect  is 
properly  understood  to  be  produced.     And  whatever  destroys  the  > 

subject  of  a  specific  devise,  must  of  necessity  annul  its  operation ; 
thus  if  after  devising  an  estate  held  upon  lives,  the  testator  pur* 
cbases  the  reversion,  the  devise  is  revoked  and  the  estate  descends* 
See  2  Atk.  42^. 
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What  pr«.      It  is  vertr  desirable  on  a  flabiect  into  which  ao 

positions  ^  " 

appear  to    much  refinement  has  been  introduced^  to  rest  apon 

be  well 

settiedon   sonic  Steady  propositions.     All  the  cases  appear  to 

this  sub* 

jeet.  agree  ii)  this — ^that  the  surrender  of  the  old  and  the 
talcing  of  a  new  lease^  will  be  an  ademption  or  not 
of  the  previous  disposition  by  will  according  as  the 
disposing  words  are  held  to  import^  only  the  actual 
things  or  M  the  testator's  eventual  interest  in  it; 
but  whetiher  particular  terms  denote  the  one  or 
the  other  intention  is  still  in  some  degree  open  to 
controversy.  It  appears  according  to  the  report 
of  G^rte  t.  Cartel  as  has  before  been  mention- 
ed^ that  Lord  Hardwicke  was  of  opinion  that  if  in 
Abney  v.  Miller^  the  testator  had  said^  ''  I  give  all 
the  interest  I  have  in  the  lease/'  the  will  would  have 
passed  the  renewed  lease^  that  is^  such  words  would 
have  made  the  bequest  general  and  prospective. 
Sir  John  Strange^  as  appears  from  the  riK>ve  gted 
ease  of  Rudstone  v.  Anderson^  thought  that  the 
^  bequest  was  not  the  less  specific  by  reason  of  the 

words  estate  and  interest;  and  we  have  seen  that 
Lord  Hardwicke^  in  Abney  v.  Miller^  suggests  other 
words  of  future  import  to  be  added  to  the  words 
estate  and  mterest,  when  he  points  out  a  mode  of 
embracing  within  the  will  future  renewals. 

It  is  out  of  dispute^  however^  that  a  testator 
m&y  by  his  will  pass  his  future  chattel  interests 
whatever  they  may  be^  provided  they  come  within 
the  description  of  the  bequest ;  and  that  wherever 
the  words  are  general^  property  of  this  nature^  though 
subsequently  acquired^  is  comprehended  within  the 
scope  of  them':  thus  if  a  testator  gives  all  hit  per- 

*  Ses  the  caie  of  Stirling  v.  Lydiard,  3  Atk.  ISO. 
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Bomal  estate  whatsoever^  and  afterwards  surrenders  a 
subsisting  lease  and  takes  a  new  one^  or  makes  ah 
entire  new  purchase  cf  a  kasehold  estftke^  both  these 
descriptions  of  property  will  pass. 

In  a  very  particiUair  case  which  has  h!eeii  lately  ^e- 
-termined  in  the  Court  ef  Chancery',  another  propo^ 
,siCion  of  oonaidesafale  breadth  and  certainty  en  tUs 
subject  is  fucnished^  viz.  that  whether  the  disposing 
words  are  to  be  confined  *o  the  specific  interest^  01 
as e  to  be  interpceted  as  descciptivefy  e»lxrating  after 
acquired  property^  wiU  depend  net  only  on  the  im- 
poil  of  the  particular  words^  but  upon  the  general 
context  of  the  will. 

In  James  v.  Dean^  which  is  the  case  alluded  to,  the 
OhaaceHor  took  it  to  be  established  in  Hone  v.  Med- 
ccaft,  awl  Ci^fm  V.  Fernyfaougfa^  that  where  thene  is 
a  general  bequest  in  the  terms  of  "  all  my  leasehsid 
estates/'  and  the  testator  afterwards  surrenders  and 
takes  a  new  lease^  the  bequest  is  revoked.  With  the 
highest  respect  for  this  truly  great  authority^  I  can- 
not forbear  ohserving  that  in  the  cases  said  to  have 
estahlished  this  proposition^  the  devise  is  not  in  a 
general  form,  but  seems  to  be  a  disposition  of  a 
leasehold  estate  particularly  described  and  enume- 
rated among  other  distinct  parts  of  the  testator's 
property.  And^  indeed,  before  the  general  words, 
^^  all  my  leasehold  estates/'  can  be  held  to  be  a 
specific  disposition  of  subsisting  interests,  the  opi- 
nion and  decree  of  Lord  Hardwicke,  in  Stirling  v. 
Lydiard,  above  cited,  seems  necessary  to  be  ex- 
plained out  of  the  way. 

V  Jamei  v*  Deaii>  11  Ves.  Jon.  SSS« 
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But  the  ^reat  point  of  James  r.  Dean  makes  the  ques*- 
tion  whether  the  subsisting  interest  only  or  future  inte* 
rests  in  chattels  pass  by  the  will^  to  depend  entirely  upon 
the  indications  of  the  testator's  intention^  and  decides 
that  the  intention  in  this  respect  is  to  be  collected  from 
the  whole  context^  and  a  comparison  of  all  the  parts  of 
the  will.  The  case  was  shortly  as  follows  : — ^Thomas 
James^  by  his  will^  dated  the  35th  of  Aprils  1788^ 
gave  and  bequeathed  to  his  wife^  Judith  James^  a 
messuage  and  some  land^  at  Standgate^  held  by  him  un- 
der a  lease  from  the  Archbishop  of  Canterbury,  and  af- 
ter her  decease  he  gave  the  same  to  Sarah  James,  Jane 
James,  and  Elizabeth  James,  his  brother's  daughters^ 
their  executors^  administrators,  and  assigns,  "  for  all 
such  term,  estate,  or  interest,  as  shall  be  then  to  come 
therein,  as  tenants  in  common."  The  testator  then 
directed  that  the  rent,  fine,  and  fees,  for  the  renewal 
of  the  lease  of  the  said  premises,  at  Standgate,  should 
be  paid  by  his  wife,  during  her  hfe,  and  by  his  bro^ 
ther's  three  daughters  afterwards,  as  such  rehts,  fines, 
and  fees  became  payable;  then- after  giving  some 
other  parts  of  his  property  he  made  the  following  dis- 
position: "  I  also  give  and  bequeath  to  my  wife, 
Judith  James,  during  her  life,  all  my  messuages,  lands, 
and  tenements,  in  Vine-street,  in  the  parish  of  Lam- 
beth, which  I  hold  by  lease,  under  Sir  William  East, 
(being  the  premises  in  question)  for  all  the  residue  of 
my  term  and  interest  therein,  and  after  her  decease  I 
give  and  bequeath  the  same  to  my  godson,  Thomas 
James,  his  executors,  and  administrators,  for  all  the 
residue  of  the  term  and  interest  I  shall  have  to  come 
therein  at  my  decease.''  And  then  the  testator  gave 
to  his  said  wife  all  his  leasehold  estate  at  Float- 
mead,  and  all  other  the  estate  which  he  purchased  of 
Anthony  Keck,  Esq.  and  which  he  then  held  by  lease. 
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from  Sir  William  East^  she  paying  for  renewing  the 
said  lease  at  the  usual  times^  during  her  life^  and  keep- 
ing the  said  premises  in  good  repair^  and  after  her 
decease  he  gave  the  same  among  the  said  three  daugh- 
ters of  his  hrother  James^  as  tenants  in  common.  He 
then  made  his  wife  his  residuary  legatee^  and  ap- 
pointed  her  one  of  his  executors. 

The  testator  was,  at  the  date  of  his  will,  in  posses* 
sion,  under  a  lease  granted  by  Sir  William  East,  of 
the  premises,  in  Vine-street,  Lambeth,  dated  the  12th 
of  August,  1769,  to  hold  for  21  years  from  the  Lady- 
day  preceding,  if  the  lessor  and  two  other  persons 
should  so  long  live,  with  a  covenant  by  the  lessee,  that 
in  case  of  the  death  of  any  of  the  said  lives,  (being 
the  lives  upon  which  the  lessor  held  those  premises, 
with  others  from  the  Archbishop  of  Canterbury,)  be- 
fore the  expiration  of  the  term,  and  the  lessor  should 
renew  from  the  Archbishop,  he,  the  lessee,  his  execu- 
tors, &c.  would  pay  a  proportionate  share  with  the 
other  tenants  of  the  fines  to  the  Archbishop  upon 
every  such  renewal ;  and  Sir  WiDiam  East  covenant- 
ed, upon  such  renewal  of  the  original  lease  by  the 
Archbishop,  to  grant  a  new  lease  of  the  premises 
thereby  demised  for  the  remainder  of  the  term  of  21 
years,  which  should  be  then  to  come  and  unexpired. 
But  the  lease  contained  no  direct  covenant  for  farther 
renewal. 

The  testator  died  in  December,  1790,  the  lease, 
which  expired  on  the  25th  of  March  preceding,  not 
having  been  renewed  by  him.  But  he  had  remained 
in  the  occupation  of  the  premises  until  his  death,  and 
kalf  a  year's  rent  under  this  occupation  had  been  paid 
hf  him  afUr  the  expiration  of  the  lease,  during  his 
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life.  Sometime  after  the  testntor's  death ;  viz.  on  the 
S9th  of  March,  1791,  Sir  WiHiam  Ea^t  granted  to 
Judith  James  a  new  lease  of  the  premises  in  question, 
to  hold  from  the  25th  of  March,  for  42 -years,  if  three 
persons  named,  or  any  of  them  should  so  long  lire. 
The  bill  was  filed  by  Thomas  James,  named  in  the 
will,  against  the  executors  of  Judith  James,  the  testa- 
tor's widow,  praying  that  the  renewal  of  the  said  lease 
by  Judith  James  may  be  declared  to  be  upon  the  trusts 
of  the  will.  The  answer  insisted  that  she  took  the 
new  lease  foir  her  own  benefit,  and  this  was  the  ques- 
tion. 

The  Master  of  the  Rolls  dismissed  the  bill,  upon 
the  ground  that  though  a  testator  might  so  express  his 
intention  as  to  pass  any  interest  eJK:isting  at  his  death, 
yet  in  this  case  his  intention  seemed  merely  to  give 
the  residue  of  the  term  he  then  had  from  Sir  William 
East,  and  that  nothing  more  was  in  his  contemplation. 
Upon  the  appeal  from  this  decision  the  Lord  Chan- 
cellor considered  that  the  equitable  question  before 
his  Lordship  must  depend  upon  the  legal  question, 
whether  if  the  lease  had  been  renewed  to  the  testator 
it  wopld  have  passed.  It  is  evident  that  if  the  n«w 
lease  had  been  made  to  the  testator  himself  in  his  life- 
time, this  would  hare  been  a  case  for  a  trial  at  law,  as 
being  a  mere  legal  question,  depending  upon  the  im- 
port of  the  words  of  the  will,  ia  respect  to  such  after 
Itiiande  acquired  property.     And  it  seems   to  be  a  rule  of 

the  diapos-  eouitt.  to  be  colIcctcd  from  the  case  we  are  now  con- 
ing words  *^ 

troaidhave  sideriug,  that  where  the  disposing  words  are  such  that 
teases  if  rt  a  couTt  of  law  would  have  held  the  subsequent  aequi- 
testator's  tition  bv  renewal  in  the  testator's  life-time  to  have 
feM^  p«wi^d  by  them,  any  renewals  after  the  death  of  the 
4i^^     tttftflttor^  by  bi»  representatives^  shall  b^  for  the bene^' 
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fit  of  the  persons  to  whom  the  beneficial  interett  in  ^/nM-e- 
the  subsisting  lease  wm  devised*  ^^  p^ 

o  by  iQch 

words. 

Now^  in  this  case^  though  the  testator  lived  out  the  a  tenaney 
lease  which  he  had  given  by  his  will  to  his  wife  for  to  yea/d«b 
her  life,  and  at  her  decease  to  Thomas  James^  yet  as  tm^n^^. 
he  continued  to  occupy  till  his  deaths  and  paid  rent^     * 
he  became  a  tenant  from  year  to  year^  which  was  an 
interest  devisable  and  transmissible*.    This  leffal  in-  ^^^^„ 

^  good  win 

terest,   though  become  a  tenancy  only  from  year  to  or  tenut- 
year^  attracted  to  itself  that  sort  of  tenant-right^  or  accompa^ 
good  wiD^  on  which  the  claim  to  a  renewal  would  have  es  witk  ik 
grounded  itself^  for  it  was  a  sort  of  excrescence  out 
of  the  old  subsisting  lease  whjk:h  had  expired.    The 
Court  therefore  considered^  that  if  this  interest  would 
pass  by  the  will^  such  benefit  of  renewal  would  pass 
also  as  an  adjunct  to  it^  subject  to  the  operation  of  the 
same  testamentary  disposition. 

It  was  therefore  said  by  his  Lordship^  that  whe- 
ther the  interest  of  the  renewed  lease^  (supposing 
such  lease  to  have  been  renewed  in  the  testator's  life*^ 
time)  would  or  would  not  have  passed^  must  be  de-* 
cided^  to  raise  any  question  between  these  parties 
upon  the  record.  For  the  lease  not  having  been  re- 
newed^ and  the  testator  being  at  his  death  possessed 
of  no  larger  interest  than  from  year  to  year^  the  doc- 
trine cannot  be  applied^  unless  it  would  have  been 
if  he  l»d  been  lessee  in  the  renewed  lease. 


His  Lordship  then  laid  it  down  as  a  sound  rule  of  Whoi 

1  ■  t  1       .t    •     •  ^    word*  are 

construction^  that  when  words  are^  by  their  import^  primafacie 
prima  facie  equivalent  to  pass  future  interests  in  per-  pass  fntnre 
tonal  estate^  that  constructipn  ought  to  prevail,  unless  S^^Lm^ 

<  SisDse  9.  Povtsr^  3  T.R.  IS. 
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coMtroc?    the  context^  in  sound  interpretation^  calls  for  another 
to*°  **^i^  construction ;  and  this  depends  upon  the  context  of 

unless  con-  the  whoIc  will. 
troUed  by 


the 
text 


His  Lordship  thoii^t  that  though  there  was  a  dif- 
ference between  the  leases^  the  lease  in  question  not 
containing  the  same  direct  covenant  for  renewal 
which  occurred  in  the  others^  yet  there  was  enough* 
in  the  lease  in  question  pointing  that  way^  to  lead  the 
testator  to  think  that  the  expiration  of  the  term  would 
not  put  an  end  to  the  interest.  Some  parts  of  the 
will^  particularly  the  last  bequest^  must  be  interpreted 
to  pass  the  renewed  lease^  and  the  different  clauses  in 
the  will  are  much  the  same  in  effect^  though  ex- 
pressed in  different  words.  The  obligation  upon  the 
wife  to  renew  from  time  to  time^  shews  that  he  meant 
not  only  the  interest  he  had  in  the  present  lease^  but 
the  interest  she  would  acquire  under  the  covenant. 
Between  the  bequests  accompanied  with  this  express 
direction  to  renew^  is  the  bequest  of  the  premises  in 
question  ;  and  the  person  who  was  tenant  for  life  of 
these  premises^  is  the  wife  and  the  general  residuary 
legatee.  His  general  intention  therefore  was^  that 
as  to  the  particular  part^  so  specially  g^ven  to  her, 
she  should  take  only  a  life  interest^  and  as  general 
residuary  legatee  she  should  take  absolutely  for  her 
own  benefit  (7). 


(7)  Had  the  testator  held  over  after  the  expiration  of  his  termy 
and  died  in  the  mere  occapation  of  the  premises  as  a  tenant  by  suf- 
ferance, be  could  bare  given  no  title  at  all  by  his  bequest.  The 
particular  legatee  or  legatees  could  bare  taken  no  interest  in  such  a 
subject  under  his  will.  And  supposing,  in  such  a  case,  another 
persoa  instead  of  the  executrix  to  haTe  been  the  residuary  legatee^ 
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Cancelling. 

AMONG  the  methods  whereby  a  will  may  be  re- 
voked is  that  of  the  destruction  of  the  instrument  it- 
self by  burnings  cancelling^  tearing^  or  obliterating 
the  same  by  the  testator  himself^  or  in  his  presence, 
and  by  his  directions  and  consent ;  which  methods  of 
revocation  are  excepted  expressly  out  of  the  statute 
of  frauds.     But  we  are  to  observe  that  it  has  been  Oaiceir 

fiog.  an 

always  an  established  pointy  both  before  and  since  cquiVocd 
that  statute^  that  the  act  of  cancelling  or  destroying 
a  will^  is  in  itself  an  equivocal  act^  and  that  its  opera- 
tion as  a  revocation  depends  upon  the  intent  with 
which  it  was '  done  ;  which  must  be  made  to  appear : 
for  if  a  man  were  to  throw  ink  upon  his  will  instead 
of  sand^  though  it  were  a  complete  defacing  or  obli- 
terating of  the  will,  it  would  not  be  a  revocation :  or 
if  a  testator,  designing  to  cancel  his  former  will,  were 
accidentally  to  cancel  one  subsequently  made  and 


the  executrix  renewing  the  lease,  would,  in  equity,  according  to 
the  opinion  of  his  Lordship,  have  been  considered  as  doing  it  for 
the  benefit  of  the  residuary  legatee,  who,  in  preference  to  the  par« 
ticular  legatee,  would  ba^e  a  right  to  the  benefit  of  such  casual  op. 
portunities  as  arose  out  of  the  succession  to  the  mere  oeaqMOian^ 
for  the  particular  bequest  could  operate  nothing,  and  must  have 
been  considered  as  making  no  part  of  the  will.  But  in  this  case, 
as  the  executrix  was  also  general  legatee  of  the  residue,  it  appeared 
to  his  Lordship  that  she  would  haye  been  precluded  from  holding 
It  for  herself. 

If      . 
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meant  to  be  his  last  will,  such  an  act  would  clearly 
be  no  revocation :  in  these  cases  the  intention  must 
govern.  This  was  the  ground  of  the  determination 
in  Onyons  v.  Tyrer*;  from  which  case  it  appears, 
Ifatrsta-    x\y^\;  jf  a  tcstator  cancels  his  first  will,  and  by  a 

tor  makes  ^  •' 

a  second     subsequent  will,  not  properly  executed,  as  by  bein? 

will,  and  •*  -  t  .  . 

ill  teniis     neglected  to  be  subscribed  by  the  three  witnesses  in 

revokes 

the  first,     the  tcstator's  presence,  sets  up  a  devise  contained  in 
pears uiat   the  Arst  Will,  thc  first  will,  as  to  such  devise,  stands 
tioii  of  the  unrevoked ;  notwithstanding  the  testator  in  his  second 
vasoni^to  wllI  cxprcssly  rcvokes  his  first,  and  sach  express  re- 
fohiese^    vocation  would,  in  other  respects^  be  available  as  a 
s^ondwiii  declaration  in  writing  within  the  statute.     For  it  is 
catLourif   pla*"^  1*^  did  not  mean  to  revoke  his  first  will,  as  to 
Sr^wit  of  *^^  particular  lands  devised  by  it,  unless  he  might  by 
iittMtaSon'^  *'^^  second  will,  at  the  same  time  that  he  revoked  the 
first,  set  up  the  like  devise,  so  as  to  take  effect  by  the 
second  will.     And  if  by  the  latter  will  the  premises 
had  been  given  to  a  third  person^  it  should  never, 
said  the  Court,  have  let  in  the  heir ;  since  the  meaning 
of  such  second  will  would  still  be  to  give  to  the  second 
devisee  what  it  had  taken  from  the  first,  without  any 
consideration  had  to  the  heir ;  and  if  the  second  de- 
visee took  nothing,  the  first  could  have  lost  nothing. 

It  was  plain  that  the  testator  did  not  mean  to  revoke 
the  former  will  by  cancelling  simply,  as  a  self-sub- 
sisting independent  act ;  but  by  substituting  at  the 
same  time  another  perfect  will  in  its  place,  and  not 
otherwise;  and  therefore  the  cancelling  was  but  a 
circumstance,  shewing  that  he  thought  he  had  made 
another  good  disposition  by  the  second  will.  The  ef- 
feet  of  such  cancelling  depended  upon  the  validity  of 

^2  Yarn.  743.    1  P.  Wms.  345.    Free,  in  Ch.  4j»9. 
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the  second  will^  and  ought  to  be  taken  as  one  act, 
done  at  the  same  time ;  so  that  if  the  second  will  was 
not  valid^  as  the  testator  thought  it  was^  and  without 
lirhich  he  would  not  have  cancelled  the  first,  the  can- 
celling of  the  first  will  being  dependent  thereon, 
ought  to  be  looked  upon  as  null  and  inoperative  also. 
In  a  word,  it  was  relievdble  in  equity,  under  the  head 
of  accident  or  mistake. 

Hyde  v,  Hyde^  is  also  a  case  which  shews  ths^t  the 
cancelling  (1)  or  tearing  of  a  will  must  be  done  animo 
revocandi,  to  have  the  effect  in  law  of  destroying  thp 
Validity  of  the  will.  The  case  was  briefly  as  follows: 
A  man  made  his  will  in  writing,  and  thereby  devised 
all  his  real  and  personal  estate  to  his  wife,  her  heirs, 
and  executors,  in  trust,  to  pay  his  debts  and  legacies; 
and  then  devised  several  legacies  to  his  children  and 
other  persons,  aiid  concluded  thus: — ''In  witness 
whereof  I  have  to  this  liiy  last  will  and  testament, 
containing  nine  sheets  of  paper,  and  to  a  duplicate 
thereof,  to  be  left  in  the  hands  of  A.  set  my  seal  to 
every  sheet  thereof ;  and  to  the  last  of  the  said  sheets 

M  Eq.  C.  Abr.  409. 


(1)  It  is  obtious  that  the  word,  *  canceUiog'  is  used  beve  only  to 
tignify  the  manual  operation  of  tearing  or  destroying  the  instrument 
itself,  and  not  the  virtual  effect  of  destroying  its  validity ;  and  in 
this  sense  only  is  it  used  in  the  clause  of  the  statute  of  Charles, 
where  its  eflFect  of  revoking  a  will  is  excepted  out  of  the  restrictioa 
thereby  created.  But  when  the  cases^speak,  as  they  sometimes  do, 
of  the  animus  cancellandi,  it  is  manifest  that  they  use  the  word  at 
importing  the  same  as  retocandi,  aad  not  merely  as  the  sign  or  mods 
of  rerocatiion* 

y2 
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tny  hand  and  seal ;''  which  will  was  properly  executed 
according  to  the  statute. 

The  testator  being  afterwards  desirous  of  adding 
other  trustees  to  his  wife^  and  to  make  some  altera- 
tions in  his  wiil^  sent  for  a  scrivener^  and  gave  direc^ 
tions  to  prepare  a  draught  of  instructions  for  another 
will,  which  the  scrivener  did  accordingly,  and  the  tes- 
tator read  it  over  and  approved  of  it,  and  set  his  hand 
to  it ;  and,  thinking  he  had  now  made  a  new  will,  he 
pulled  out  of  his  pocket  his  first  will,  and  tore  off  fiie 
seals  from  the  first  eight  sheets,  which  the  scrivener 
seeing,  asked  him  what  he  was  doing?  ''  Why," 
says  he,  ^^  I  am  cancelling  my  first  will."  ''  Pray," 
says  the  scrivener,  ^'  hold  your  hand ;  the  other  will  is 
not  perfected ;  it  will  not  pass  your  real  estate,  for 
want  of  being  executed  pursuant  to  the  statute  of 
frauds  and  perjuries;"  to  which  the  testator  replied, 
'^  I  am  sorry  for  that ;"  and  immediately  desistted  from 
tearing  off  any  more  of  the  seals ;  and  soon  afterwards 
died  without  having  done  any  thing  further  to  per- 
fect the  second  will,  or  to  cancel  the  first.  After  his 
death,  on  application  to  the  spiritual  court  by  the  wife, 
who  was  made  executrix  to  the  second  will,  it  was 
sentenced  to  be  a  good  will  as  to  the  personal  estate, 
and  she  was  admitted  to  prove  it. 

On  a  bill  brought  by  the  legatees  against  the  wife, 
and  other  trustees,  to  have  a  specific  performance  of 
the  trust  in  the  iirst  will,  and  that  the  estate  might  be 
sold  pursuant  to  the  directions  of  that  will,  it  was  in« 
sisted  that  the  first  will  was  revoked  either  by  making* 
the  second,  or  by  tearing  off  the  seals  from  the  first ; 
but  the  Lord  Chancellor  held,  that  the  subsequent  will 
could  be  no  revocation  as  to  the  real  estate^  notbeinif 
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executed  according  to  the  statute  of  frauds^  and 
that  as  to  tearing  off  the  seals  from  the  first  eight 
sheets^  that  not  being  done  animo  cancellandi^  was 
no  revocation;  but  because  the  spiritual  court  had 
sentenced  the  second  will  to  be  a  good  will  of  the 
personal  estate^  his  Lordship  also  held  it  good  to  that 
extent^  and  that  such  legatees  of  personalties  in  the 
first  wiU  as  are  left  out  in  the  second^  must  lose 
their  legacies;  but  as  to  such  as  had  legacies  by 
the  first  will  charged  on  the  real  estate^  if  the  same 
legacies  were  devised  them  by  the  second  will^  that 
they  should  continue  chargeable  on  the  real  estate ;  ' 
.provided  such  legacies  were  not  increased  or  enlarged 
by  the  second  will ;  for  though  the  second  will  was 
not  sufficient  in  itself  to  charge  the  real  estate^  yet 
since  the  real  estate  remained  well  devised  by  the  first 
will^  they  should  be  still  secured  by  that  real  estate  ; 
for  they  were  not  devised  out  of  land  like  a  rent^  but 
only  secured  by  land^  which  before  was  well  devised ; 
but  as  to  the  new  absolute  personal  legacies  devised 
by  the  last  wiU^  they  should  be  chargeable  only  on  the 
personal  estate ;  and  should  have  the  preference  in 
being  first  paid  out  of  the  personal  estate^  before  the 
other  legacies  in  the  first  will  charged  upon  the  real 
estate^  because  they  had  several  funds  out  of  which 
they  might  be  paid — ^tbe  personal  legacies  in  the  last 
will  out  of  the  personal  estate^  which  was  well  devised 
by  that  will ;  and  the  legacies  charged  or  secured  upon 
the  real  estate^  which  was  devised  by  the  first  will^  out 
of  the  real  estate. 

Jn  the  cases  last  produced  the  mere  mechanical  act  ^^^te^i- 
of  tearing  is  shewn  to  be  equivocal^  and  to  yield  to  admissible 
the  inference  of  an  intention  not  to  revoke  arising  mine  the 
from  other  circumstances.     Parol  evidence^  therefore^  Imd  what' 
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tearing  or   ^f  jj^g  fji(*tg  accompanying  the  act  of  cancelling  is 
•ufficient    clearlv  admissible.     The  principle,  however,   of  the 

to  revoke^  '^  V         i  • 

admissibility  of  parol  evidence  for  this  purpose,  re^ 
quires,  that  in  a  case  where  the  intended  cancelling  or 
destruction  of  the  instrument  has  been  prevented  by 
fraud  or  contrivance,  affirmative  proof  of  the  animus 
revocandi  should  also  be  received,  and  that  effect 
should  be  given  to  the  intention  so  established.  Even 
if  such  intention,  so  endeavoured  to  W  defeated  by 
fraud,  were  manifested  by  no  act  of  the  testator,  it 
would  be  consonant  to  the  general  maxims  of  courts 
'  of  equity  to  give  effect  to  the  intention,  and  to  treat 
as  perfected  that  which  would  have  been  perfected  but 
for  the  fraud.  So  the  slightest  act  of  tearing,  or  an 
incipient  burning  amounting  only  to  scorching,  will* 
satisfy  the  statute,  where  the  intention  to  revoke  can 
be  manifested  by  proof  of  accompanying  acts,  or  even 
declarations :  but  that,  without  proof  of  fraud,  or 
partially  executed  intention,  parol  evidence  could  be 
received  to  shew  a  design  to  cancel,  unaccomplished 
through  mistake  or  accident,  no  case  has  yet  estab- 
lished ;  siich  a  latitude  would  indeed  seem  to  frustrate 
the  caution  of  the  legislature  in  respect  to  this  object 
of  the  statute  of  frauds. 

The  case  of  Bibb  v.  Thomas*  perhaps  marks  the 
boundary  in  respect  to  the  admissibility  of  this  evi- 
dence. A  testator,  who  had  for  two  months  together 
frequently  declare^  himself  discontented  with  his  will, 
being  one  day  in  bed  near  the  fire,  ordered  M .  W, 
who  attended  him,  to  fetch  his  will,  which  she  did,  and 
delivered  it  to  him,  it  being  then  whole,  only  some- 
what erased.     He  opened  it,  looked  at  it,  then  gave 

■ 

•  2  Bl.  Rep.  J043. 
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it  a  slight  rip  (2)  with  his  hands^  rumpled  it  together^ 
and  threw  it  on  the  fire,  but  it  fell  off.  M.  W.  took 
it  up  and  put  it  into  her  pocket.  The  testator  did  not 
see  her  take  it  up^  but  seemed  to  have  some  suspicion  - 
of  it ;  as  he  asked  her  what  she  was  at^  to  which  she 
made  little  or  no  answer.  The  testator  afterwards 
said  that  that  should  not  be  his  will,  and  bid  her 
destroy  it,  to  which  she  replied,  "  So  I  will,  when 
you  have  made  another ;"  but  afterwards,  upon  re- 
peated enquiries,  she  said  she  had  destroyed  it. 

* 
The  testator  afterwards  told  another  person  that  he 

had  destroyed  his  will ;  that  he  should  make  no  other 
until  he  had  seen  his  brother  J.  M.  and  desired  the 
person  to  tell  his  brother  so,  and  that  he  wanted  to 
see  him.  He  afterwards  wrote  to  his  brother,  saying, 
'^  I  have  destroyed  the  will  which  I  made ;  for  upon 
serious  consideration  I  was  not  easy  in  my  mind  about 
the  will  ;*'  and  desired  him4o  come  down,  saying,  ^'  If 
1  die  intestate,  it  will  cause  uneasiness."  The  testa- 
tor however  died  without  making  another  will.  The 
Jury,  with  the  concurrence  of  the  Judge,  thought 
this  a  sufficient  revocation  of  the  will ;  in  which  opi- 
nion Lord  Chief  Justice  De  Grey  and  the  whole  court, 
upon  a  motion  for  a  new  trial,  concurred  ;  the  Chief 
Justice  observing,*  that  this  case  fell  within  two  of  the 
flpecifip  acts  described  by  the  statute  of  frauds ; — it  wag 
both  a  burning  and  a  tearing ;  and  that  throwing  the 
will  on  the  fire  with  an  intent  to  burn  it,  though  it 


(^)  Tearing  is  a  sufficient  reyocation  within  the  statute  without 
cancelling  by  tearing  off  the  seal,  if  the  act  be  accompanied  by  any 
circumstance  demonstrative  of  the  intent  to  revoke.  See  Bibb  oi^ 
4em.  of  Mole  v.  Thomas,  Blackst.  Rep.  1043. 
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was  very  slightly  singed  only^  and  £sU  off^  was  suffi- 
cient within  the  statute. 


A  cancel- 
led WUI  IB 
not  neces- 
•arily  re- 
Tived  bj 
thede- 
straction 
of  a  sab- 
•tituted 
wilU 


It  has  been  observed  in  a  former  part  of  this  trea* 
tise^  in  commenting  upon  the  caseof  Onyonst;.Tyrer^ 
that  the  cancelling  is  an  act  not  necessarily  operating 
as  the  revocation  of  a  will ;  it  is  a  circumstance  pre* 
europtively  indicating  and  expressing  the  intention^ 
•and  presumptively  also  the  execution  of  that  inten- 
tion ;  but  it  may  be  explained  away  by  particular  cir* 
cumstances.  In  Onyons  v.  Tyrer  the  act  of  cancelling 
was  in  some  sort  merely  conditional ;  it  was  for  the 
purpose  of  making  way  for  another  disposition^  and 
only  for  that  purpose ;  and  that  disposition  being  never 
legally  effectuated^  the  act  of  tearing  the  first  will 
being  unaccompanied  with  any  absolute  intention  of 
revocation^  was  held  to  be  inoperative.  But  where 
the  act  of  cancelling  has  not  such  immediate  reference 
to  another  disposition  by  a  new  will^  but  is  done  upon 
grounds  of  absolute  dissatisfaction  with  the  will  al- 
ready made^  the  first  will  shall  not  be  revived  by  the 
cancelling  or  destroying  of  a  second. 

If  indeed  the  first  will  could  be  revived^  after  hav- 
ing been  deliberately  cancelled  and  its  efficacy  de- 
stroyed^ by  the  cancelling  of  a  subsequent  will^  as  well 
might  a  will  de  novo  be  made  by  courts  of  justice  for 
a  party  deceased^  out  of  mere  facts  and  conjectures. 
There  is  a  gieat  and  manifest  difference  between  per- 
mitting the  act  of  cancelling  to  be  qualified  by  refer- 
ence to  the  accompanying  facts^  which  may  shew  it  to 
have  been  done  prospectively  and  in  subserviency  to 
a  fresh  testamentary  disposition^^ and  permitting  proof 
of  altered  intention  inferred  from  the  cancelling  of  a 
second  will^  to  re-establish  the  prior  will  after  it  has 
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been  once  deliberately  and  unconditionally  cancelled. 
This  would  be  a  republication  by  implication^  which 
we  have  the  authority  of  Lord  C.  J.  Parker ^  after* 
wards  Lord  Macclesfield^  for  saying,  cannot  be  done 
since  the  statute  of  frauds. 

The  case  of  Burtensbaw  v.  Gilbert*  will  exemplify 
the  observation  just  above  made.  There  the  testator^ 
in  1759^  duly  executed  his  last  will  and  testament^  and 
also  a  duplicate  thereof,  but  at  the  same  time  declared 
that  it  was  not  a  will  to  his  mind^  and  that  he  should 
alter  it.  In  1761  he  made  another  will^  which  vmg 
also  duly  executed ;  the  devises  in  which  were  different 
from  those  in  the  will  of  1 759 ;  and  at  the  end  of  it 
there  was  a  declaration  bv  which  he  revoked  all  for* 
mer  wills.  After  executing  the  latter  will^  the  testator 
took  one  part  of  the  old  will  in  his  hands^  tore  off  the 
name  and  seal ;  and  directed  the  person  who  had  made 
the  new  will^  to  cut  off  the  names  of  the  witnesses  to 
the  old  one^  which  he  did  in  the  testator's  presence. 
The  testator  at  the  same  time  said  that  a  duplicate  of 
the  former  will  was  in  the  hands  of  W.  a  devisee 
therein.  He  then  delivered  the  new  will  to  the  person 
that  made  it^  requesting  him  to  take  it  away  with  him 
to  his  faouse^  and  keep  it^  for  reasons  which  he  men- 
tioned. Afterwards  a  principal  devisee  in  both  of 
these  wills  died ;  soon  after  which  the  testator  sent  for 
the  last  wIU^  and  in  1762  that  will  was  returned  to  him. 
The  testator  before  his  deaths  sent  for  his  attorney  to 
make  k  new  will^  but  became  senseless  before  he  ar- 
rived. On  his  death,  one  part  of  the  will  of  1759, 
and  also  the  will  of  1761,  were  found  together  in  a 
paper^  both  cancelled.     The  other  part  of  the  will  of 

'  *  Com.  385.  *  Covp.  49. 
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1759  was  found  uncancelled  in  the  testator's  room, 
among  other  deeds  and  papers  :  how  it  came  there  did 
not  appear  (3) ;  but  W.,  a  devisee  therein,  was  in  the 
house  when  the  searches  were  made.  The  question 
was^  whether  the  testator  died  intestate  or  not;  that 
is,  whether  the  will  of  1759  was  revoked  ?  And  it  was 
held  that  the  will  of  1759  was  revoked  ;  first  by  the 
new  will  of  1761,  which  was  a  complete,  legal,  and 
effectual  will ;  and  would  have  revoked  the  former, 
whether  it  had  been  cancelled  or  not,  because  at  the 
end  of  it  there  was  a  declaration  revoking  all  former 
wills ;  secondly,  because  the  testator  had  actually  can- 
celled the  will  of  1759. 

If  a  tetti.       q^jjjg  ^gg  ^Iso  Confirms  the  dictum  of  Sir  Thomas 

tor  makes 

diipiicatei.  Powis,  at  the  end  of  the  case  of  Onyons  v.  Tyrer' 

and  canr  j  j  ^ 

reis  ona,     that  if  a  man  bavins:  duplicates  of  his  will,  cancels 

the  effect  . 

oftheother  one  of  such  duplicutcB  with  the  intention  of  destrov- 

isdeitroy-  ^        '^  ^ 

^d.  ing  his  will,  this  is  a  good  revocation  of  the  whole 

will. 

'  I  P.  Wms,  345, 


Of  the  pre-       (3)  In  a  Tery  recent  case  in  chancery  It  was  held,  that  where  a 

gumption  ^  ^  ,  -^  ' 

l^roni  find-    testator  cancels  the  part  in  his  custody,  the  strong  legal  presump* 

ceflecTaDd    ^^^"  ^^  ^^^  ^^  duplicate  In  the  possession  of  another  was  not  meant 
^D  unean-    to  preyail — ^That  if  both*  are  in  t)ie  possession  of  the  testator,  tbn 

ceiled  ivlll 

one  cancelled,  and  the  other  uncancelled,  the  presumption  of  re* 
Tocation  still  holds;  but  it  has  less  strength. — ^That  if  both  are  in 
the  testator's  possession,  the  one  ottered  and  cancelled,  the  other 
in  statu  quo  prins,  the  presumptipM  agunst  the  operatWe  existence 
of  either  may  still  renudn,  but  with  a  strength  yet  niore  diminished. 
It  seems  to  have  been  the  doptrme  of  that  case  that  either  of  thes^ 
predicaments  is  enough  to  constitute  a  prima  facie  case  for  the  heir, 
80  as  to  throw  the  burthen  of  proof  oh  the  derisee,  who  is  to  en- 
counter  the  presumption  by  eridence  of  contrary  intention^  see 
Pemberton  v.  Pemberton,  13  Vez.  jun.  290, 
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In  Burtenshaw  v.  Gilbert  the  first  will  was  can- 
celled ;  but  it  has  been  decided^  that  where  a  second 
will  is  made^  the  first  remaining  uncancelled^  and  af- 
terwards the  second  will  is  cancelled^  the  first  is  in 
force  as  a  good  will  at  the  tevtator's  4ictA.  Titvs  m 
Goodrightt;.  Glazier '^^  where  a  testator^  havingjnadea 
will  of  lands^  and  afterwards  given  the  same  lands  to 
the  same  person  by  atiother  wilt^  omitted  to  cancel  the 
former^  but  before  his  death  cancelled  the  latter,  and 
both  were  found  in  his  custody  at  his  decease^  the 
second  cancelled^  the  first  uncancelled^  the  first  will 
was  held  to  be  effectual ;  the  court  observing  '^  that  a 
will  is  ambulatory  till  the  death  of  the  testator :  if  he 
lets  it  stand  till  he  dies^  it  is  his  will ;  if  he  does  not  suffer 
it  so  to  dOj  it  is  not  his  will.  Here,  though  the  testa* 
tor  made  two  wills,  yet  the  second  will  never  operated ; 
for  it  was  only  intentional^  and  the  testator  changed 
Iiis  intention  ;  and  cancelled  the  second  so  that  it  had 
no  effect :  it  was  indeed  no  will  at  all,  being  cancelled 
before  his  death :  then  the  former,  which  was  nevef 
cancelled,  stood  as  his  will/' 


Section  XIIL 


Alteration  and  ^Erasure, 


A  WILL  is  not  r^vok^d  by  alteration  or  ensure 
liieyond  the  particular  object  of  such  alteration  or 
erasure ;   though  tl^is  seems  to  have  been  a  point 

f  4  Bom  3513.  and  see  the  book  44  Ass.  pi.  30* 
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never  precisely  in  judgment  before  the  case  of  Lar- 

kins  V.  Larkins^  which  was  lately  decided  in  the  CSoiirt 

Difference  of  Gommon  Pleas  *•    We  must  be  careful,  however, 

m  the  ef-  '  ^ 

feet  of  ai-  not  to  coufound  erasure  with  alteration :  since  the 

teration  ^      ,  ^         ^  ^    i 

mod  mere    latter^  if  it  consists  in  making  any  new  gift  or  dispo* 
alteration    sition/is  to  that  extent  another  devise^  and  will  clearly 

being  a  , 

fresh  ever-  require  the  will  to  be  re-executed  according  to  the 
disposing    statutc.    The  case  of  Larkins  v.  Larkins^  was  in  effect 

quh^estibe    CL8  foUoWS: 

wiUto  be 

Tt-execut- 

^  to  give       William  Larkins  by  hi«  last  will,  duly  executed, 
the  altera-  dcviscd  his  lands  in  M.  to  his  brother,  John  Pascall 

tion,  if  of  • 

freehold  Larkius,  Samuel  Enderby  the  younger,  of  Alder- 
manbury,  in  the  city  of  London,  Esquire,  and  George 
Smith,  of  Lincoln's  Inn,  in  the  county  of  Middle* 
sex.  Esquire,  their  heirs  and  assigns,  upon  trust,  to 
sell  the  same  lands  for  the  purposes  in  the  vrill  men« 
tioned.  He  also  gave  the  residue  of  his  estate  and  ef- 
fects to  the  same  persons,  and  appointed  them  his 
executors  and  the  guardians  of  his  daughters.  After 
this  will  was  executed,  the  testator,  with  his  own 
hand,  made  the  following  alterations :  in  the  first  de- 
vise to  the  three  trustees,  the  words  ''  the  younger" 
and  '^  George  Smith,  of  Lincoln's  Inn,  in  the  coun- 
ty of  Middlesex,  Esquire,"  were  struck  out  by  a  pen 
drawn  through  them  :  in  the  bequest  of  the  residue, 
the  words  "  the  younger"  and  ^'  George  Smith,  their 
heirs,  executors,"  were  struck  out ;  but  over  the 
words  "heirs,  executors,"  was  written  the  word 
"stet;"  in  the  clause  appointing  guardians,  the 
words  '^the  younger"  and  "George  Smith,"  were 
struck  out;  and,  lastly,  in  the  clause  appointing  exe- 
cutors, the  words  "  the  younger"  and  "  George 
Smith,"  were  struck  out.     The  testator  never  in  any 

^  %  Bos.  •t  Pall.  16. 
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nmnner  re-executed  or  re-published  his  will  after 
making  the  above-mentioned  akerations.  And  the 
question  was^  whether  the  devise  of  the  real  estate 
to  be  sold  was  revoked^  by  the  testator's  having 
•truck  out  the  name  of  George  Smith,  one  of  the 
trustees^  after  the  execution  of  the  will. 

The  ground  upon  which  it  was  contended  that  it 
was  revoked  was  mainly  this^  that  after  devising  the 
same  estate  to  two  persons^  by  revoking  that  devise 
as  to  one^  the  testator  had  necessarily  altered  the  es- 
tate of  the  other  by  enlarging  it ;  and  that  if  it  could 
operate  at  all^  it  must  operate  as  a  new  gift ;  for 
whatever  alters  either  the  quantity  or  quality  of  the 
estate  of  the  devisee  must  be  considered  as  a  new  de- 
vise. This  position,  however,  in  which  the  strength 
of  the  argument  for  the  total  revocation  consisted, 
was  positively  denied  by  the  court ;  by  whom  it  was 
observed,  that  in  a  <:ourt  of  law  the  trustees  must  be 
considered  as  joint  tenants  in  fee ;  that  whatever  al- 
teration in  the  interest  of  the  other  trustee  was  cre- 
ated by  this  erasure,  it  was  an  alteration  not  arising 
from  a  new  gift,  but  merely  from  a  revocation.  But 
Mr.  Justice  Chambre  put  the  point  thus  :  the  devi- 
sees being  joint-tenants,  are  seised  per  my  et  per  tout; 
but  if  one  joint-tenant  die  in  the  life-time  of  the  tes- 
tator, the  other  joint-tenant  takes  the  whole  of  the 
estate,  though  it  never  vested  in  him  during  the  life 
of  the  testator ;  the  reason  of  which  is  that  the  origi*- 
nal  devise  is  sufficient  to  pass  the  whole  interest  (S). 


(d)  See  Page  v.  Flige,  2  P.  Wras.  489.  Man  v.  Man,  2  Stnmge, 
4N}5*  Mr.  Jastiee  Qiambre  seemB  to  hare  pot  the  decision  of  this 
<cate  npon  its  sale  ground,  Tiz.  iiat  the  will  Was  not  altered  bj  the 
•rasare,  as  it  was  made  to  carrjr  no  mote  thanit  was  origiiyallj 
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I 

Had  this  been  the  case  of  a  tenancy  in  common^  upon 
the  erasure  of  one  name^  the  remaining  two  would 
take  no  more  than  the  two-thirds  of  the  estate  (3). 

An  erasure  of  a  part  of  a  will^  therefore,  does  not 
necessarily  operate  as  a  revocation  of  the  whole. 
And  it  is  always  to  be  recollected  that  the  statute  of 
frauds  gave  no  new  or  positive  efficacy  to  these  sym- 
bolical modes  of  revoking  a  will,  but  left  them  upon 
the  same  footing  as  they  stood  at  common  law\ 

Short  on  the  demise  of  Gastrell  r.   Smith,  which 

*  SeeCartbew.  81. 


framed  to  carry,  since  each  joint-tenant  takes  the  \fhole  estate. 
But  It  would  be  a  very  different  case  if  an  erasure  added  to  th^ 
quantify  of  interest  carried  by  the  will :  as,  suppose  the  words  ^  fot 
and  during  his  life,'  after  a  gift  by  a  testator  of  all  his  freehold 
estate  to  B.,  to  be  erased,  thus  conTerting  an  estate  for  life,  into  a 
fee.  And  eTen  If  the  erasure  only  change  the  quality  of  the  estate, 
it  would  seem  to  be  a/resh  exercise  of  the  disposing  power,  and 
to  require  a  fresh  execution ;  as,  if  aftcf  a  gift  to  two  and  their 
heirs,  the  words  ^  ec^ually  to  be  divided  between  them'  were  to 
be  struck  out,  this  would  not  be  merely  a  revocation  bat  an  altered 
devise. 

(3)  Where  a  devise  is  to  several  as  tenants  in  common,  and  one 
dies  in  the  life>time  of  the  testator,  the  devise  to  him  becomes 
lapsed.  Bagwell  v.  Dry,  1  P.  Wms.  700.  and  Page  r.  Page,  489. 
But  if  a  testator  devise  to  A.  B.  and  C.  as  tenants  in  Common,  and 
ul  the  time  of  die  deviie  only  C  is  living,  although  C.  will  not  take 
the  whole  estate,  yet  there  is  no  lapse,  properly  speaking,  of  the 
shares  intended  for  A.  and  B. ;  bat  they  pass  with  the  residue,  or 
go  as  if  they  had  not  been  mentioned,  if,  however,  the  devise  be 
to  a  class  of  persons,  generally,  as  to  ti  e  sisters  of  T.  II.,  and  only 
one  out  of  several  was  living  at  the  time  of  the  devise,  who  surTives 
the  testator,  such  survivor  becomes  intitied  to  the  whole.  Do% 
wd  Stewart  p.  Sbeffitld,  13  £bs(^  d36. 
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was  determined  a  few  years  ago  in  the  Conrt  of 
King's  Bench  %  was  the  case  of  an  erasure  of  Uie 
name  of  one  of  the  trustees^  accompanied  by  the 
additional  fact  of  the  substitution  of  others  in  his 
place.  There  a  testator  devised  lands  to  two  trustees^ 
in  trust  for  certain  purposes^  by  a  will  duly  executed 
and  attested  ;  and  he  afterwards  struck  out  the  name 
of  one  of  those  trustees  and  inserted  the  names  of 
two  others.  The  will  was  not  afterwards  republished^ 
but  the  court  held  that  his  intent  appearing  to  be 
only  to  revoke^  by  the  substitution  of  another  good 
devise  to  other  trustees^  as  such  new  devise  could  not 
take  effect  for  want  of  the  due  execution  of  such 
altered  will  under  the  statute^  it  should  not  operate 
as  a  revocation  ;  or^  at  most^  it  oould  only  operate  as 
a  revocation  pro  tanto^  as  to  the  trustee  whose  jiaroe 
was  obliterated.  Here  it  was  said^  in  support  of  the 
revocation^  that  the  insertion  of  the  two  new  trus- 
tees in  the  room  of  the  one  whose  name  was  obli- 
terated^ distinguished  this  case  materially  from  those 
of  Larkins  v.  Larkins^  and  Humphries  v.  Taylor  "*; 
because  it  manifested  the  devisor's  intent^  that  the 
remaining  old  trustee  should  not  take  alone. 

But  the  court  observed^  that  the  facts  of  the  case 
plainly  shewed  that  the  testator  had  no  object  but  to 
change  his  trustees ;  and  it  would  bo  unreasonable 
when  he  had  not  by  any  thing  he  had  done  indicated 
a  disposition  to  dispose  of  his  lands  to  difierent  pur- 
poses from  those  declared  by  his  will,  to  infer  that  he 
designed  that  his  will  should  become  inoperative,  and 
so  to  let  in  his  heir  at  law  by  what  he  did,  rathei:  than 
to  conclude,  that  he  thought  he  had  by  the  alterations 

•  4  East,  410. 

t  d  Bac.  Abr.  tit.  Wills  and  T^st.  963.  Edit.  Gwyllia. 
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introduced  made  a  valid  dtsposition  of  his  estate  to 
the  new  trustees,  and  had  no  design  to  alter  his  will 
except  so  far  aa  such  obliteration  and  alteration  could 
effectuate  that  purpose,  by  substituting  the  persons 
whose  names  he  interlined  in  the  stead  of  him  whose 
name  was  struck  out.  If,  then,  the  testator  meant 
no  revocation  but  by  means  of-that,  which  he  through 
mistake  supposed  to  be  a  valid  disposition  to  others^ 
and  had  no  intention  to  revoke  by  the  obliteration 
he  has  made,  but  by  an  effectual  substitution  meant 
to  be  made  of  others  in  the  room  of  him  whose  name 
*  was  so  obliterated,  the  case  must  be  governed  by  that 
of  Onyons  v,  Tyrer. 

But  supposing  the  obliteration  of  the  name  of  the 
one  trustee  to  have  revoked  the  devise  as  to  him,  stiH 
the  heir  would  not  be  let  in,  for  it  might  be  still  con- 
tended that  the  effect  of  the  obliteration  in  this  case 
was  at  most  to  revoke  only  the  devise  to  that  trustee 
whose  name  was  struck  out ;  and,  therefore,  giving  to 
that  obliteration  its  full  effect,  it  would  still  leave 
the  devise  to  the  other  trustee  in  full  force,  and  com- 
petent to  sustain  all  the  trusts  of  the  will  in  exclu- 
sion of  the  heir  at  law. 


Section  XIV. 


Mistake. 


PAROL  and  extrinsic  evidence  to  control  an  ex- 
press revocation,  or  to  effectuate  an  alleged  inten- 
tion  to  revoke^  not  manifested  by  any  act  of  the  tea- 
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tttor^  ovght  not^  in  general^  to  be  received;  and 
the  difference  is  very  plain  between  the  admissioa 
of  each  evidence  to  contradict  what  is  expressed^ 
or  establish  what  has  no  support  from  any  other 
indications^  and  its  admission  for  the  purpose  of 
explaining,  by  accompanying  acts  or  declarations, 
some  outward  sign  of  a  revoking  intention,  equivocal 
in  its  nature,  as  the  acts  of  cancelling,  obliterating, 
and  tearing,  above  considered.     But  even  express  re- 
vocations have  been  permitted  to  be  controuled  by 
collateral  evidence,  when  that  evidence  has  been  fdr^ 
nished  by  the  instrument  itself,  as  where  the  reasons 
given  by  ^e  testator  for  the  revocation  of  a  former 
wiH  are  professedly  founded  upon  a  mistaken  appre*  WheK* 
hension  of  facts.  Campbell  v.  French%  is  a  case  of  pmsiy'^^ 
tins  sort ;  which  though  decided  in  a  Court  of  Equky,  der  an  ob. 
proceeded  upon  a  principle  of  common  law.     There  Ipprehral 
the  testator  by  his  will  gave  legacies  to  A.  and  B.  de-*  kcts^uie 
ecribing  them  as  grandchildren  of  C.  and  their  resi-  fS?!*^^' 
dence  to  be  in  America ;  and  by  a  codicil  he  revoked 
these  legacies,  giving  as  a  reason,  that  the  legatees  were 
dead ;  but  the  impposition  as  to  that  fact  being  errone* 
ous,  the  legatees  were  held  to  be  entitled  under  the  will, 
upon  proof  of  identity  (1 ).    But  where  a  testatrix  by 

*  3  Ves.  Jan.  331. 


mum^^iaimm' 


(I)  Hie  case  mentioned  by  Cicero,  in  bis  Treatise  de  Oratore, 
lib.  1.  Cm  38.  has  I>een  often  cited,  and  relied  on,  as  a  sort  of  antho* 
rity  in  out  Courts,  more  especially  in  tbose  where  the  cinl  lair  is 
taken  as  a  guide,  for  admitting  e? idence  of  this  mistake  of  (acts  to 
affect  the  Talidity  #f  a  testamentary  disposition.  We  are  to  ob» 
BWJBf  hovercr,  that  in  that  case  the  error  wa^  occasioned  by  pal» 
paUe  misrepreseotaition,  and  that  such  misrepresentation  was  the  im^ 
mediate  and  sole  impeUing  motire  with  the  testator  for  altering  his 
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codicil  gave  to  A.  the  legacy  which  she  had  given  by 
her  will  to  the  children  of  B.  prefacing  such  altera- 
tion thus^  ''  As  I  know  not  whether  any  of  them  are 
alive,  and  if  they  are  well  provided  for/'  thougli  they 
were  in  fact  living,  A.  was  nevertheless  held  to  be. en- 
titled, the  words  above  cited  being  construed  to  mean 
that  if  they  were  living  they  were  i well  provided  for. 

The  mi»-  But  bcfore  such  express  revocation  can  be  vacated 

should  ap-  upon  such  grouuds,  it  ought,  I  conceive,  to  appear 

'"h^h^  very  distinctly,  that  the  mistaken  facts  were  the  impel- 

Btitnted  liniT  motives  (2)  to  the  revocation ;  and  it  must  be  re- 

the  impel-  O     ,  v    / 

ling  mo-     membered,  that  in  the  Attorney  General  v,  Lloyd*, 

revocfttion  Lord  liardwicke  observed,  that  ^^  it  is  a  very  nice 

thing  to  say  that  because  the  reasona  man  gives  for  his 

devise  is  false,  that  therefore  his  devise  shall  fail,  and 

how  far  that  will  extend  I  cannot  say/'    The  case  of 

*  3  Atk.  552. 


will.  ^'  What  cause  (says  Cicero)  could  be  more  important,  tluui 
that  of  the  soldier,  whose  death  being  announced  at  home  by  a 
false  messenger  from  the  army,  the  father,  trusting  to  the  report^ 
made  another  his  heir,  and  died."  There  was  also  another  question, 
arising  upon  that  case,  on  the  principles  of  the  ciyil  law,  tIz.  whe- 
ther a  son  could  be  disinherited  of  his  patrimony,  (for  by  that  law 
he  had  an  inchoate  sort  of  property  in  his  father's  effects),  whom  the 
father  had  neither  appointed  heir  by  his  testament,  nor  disinherited 
by  name  ?  And  this  last  reason  seems  to  hare  been  alone  objection 
enough,  as  the  will  was  by  such  omission  what  the  ciril  law  deno. 
minated  *^  testamentum  inofficiosum."  But  the  error  as  to  the  fact 
seems  also  to  hare  been  considered  as  a  good  ground  of  objectioa 
by  Cicero.    See  also  James  r.  Greaves,  2  P.  Wms.  270. 

0y  If  a  man  gives  a  legacy  to  his  wife  by  the  description  of  his 
chaste  wife,  evidence  of  her  incontinence  is  not  admissible.  And  if  a 
testator,  out  of  love  and  affection  to  a  child,  supposing  it  to  be  his 
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the  Attorney  Greneral  v.  Lloyd,  was  shortly  as  fol- 
lows:— J.  M.  by  his  will,  dated  February  the  8th, 
1734;  ^ve  particular  lands,  and  his  personal  estate  to 
be  laid  out  in  lands,  to  charitable  uses,  and  by  a  codi* 
cil,  dated  July  13,  17^6,  declared  that  if  by  Uie  mort- 
maiii  act  the  estates  could  not  pass  to  those  uses,  he 
gave  them  to  M.  B.  and  his  heirs.  By  a  second  codi-* 
cil  of  the  17th  of  March,  1736-7,  reciting  that  he  had 
been  advised  that  the  devise  of  his  lands  was  void, 
^  gave  his  personalty  to  the  same  charitable  uses,  and 
his  real  estate  to  M.  B.  The  mortmain  act  passed  in 
1736,  and  the  testator  died  the  8th  February,  1737. 
The  advice  upon  which  the  testator  professed  to  pro- 
ceed, appeared  not  to  be  well  founded;  for  it  had  been 
decided  in  Ashburnham  v.  Bradshaw%  by  the  certified 
opinion  of  all  the  Judges^  that  a  devise  of  lands  to* 
charitable  uses,  made  before  the  statute  of  mortmain, 
notwithstanding  the  testator  survived  the  statute, 
passed  the  lands. 

But  Lord  Hardwicke  reasoned  thus,  on  the  princi- 
pal  case :  '^  That  the  testator  was  so  advised,  was  a 
fact,  in  his  own  knowledge,  and  he  grounded  the  de- 
vise in  the  codicil  upon  this  advice,  and  not  upon  the 

"  2  Atk.  36.  and  see  the  cases  in  note  1.  Ed.  Saund. 
*  Except  Denton  J.  who  was  in  iU  health. 


own,  had  given  it  a  legacy,  and  it  turns  out  tha  the  child  was  not 
his  own ;.  in  such  a  case,  according  to  the  opinion  of  Lord  Alranley, 
in  Kenoell  v*  Abbott,  the  legacy  would  not  be  revoked  by  the  mis* 
take.  Bat  where  a  legacy  was  given  to  a  person  under  a  particular 
character,  which  he  had  falsely  assumed,  and  which  alone  could  be 
supposed  to  be  the  motive  to  the  bounty ;  as,  where  a  woman  gave  a 
legacy  to  a  man  in  the  character  of  her  husband,  whom  she  de« 
scribed  as  such,  but  who  at  the  time  of  the  marriage-ceremony  with 
lier,  had  a  wife  living,  the  legacy  failed.  Kennell  v,  Abbott,  4  VeZt 
Jun.  80^. 

z2 
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reality  of  the  law;  for^  however  that  might  turn 
out^  he  might  be  anxious  to  quiet  a  doubtful  question^ 
and  to  prevent  its  being  litigated  after  his  deaths  by 
settling  it  upon  some  certain  foundation."  But  the 
principal  reason  which  weighed  with  his  Lordship 
was^  that  he  doubted  whether,  the  new  disposition  by 
the  codicil  was  put  singly  upon  the  point  of  law^  the 
words  of  which  were^  '^  It  being  my  intention  that  the 
charity  should  be  continued^  and  being  advised  my 
personal  estate  can  be  given^  I  do^  therefore^  by  this 
codicil,  give  my  personal  estate  to  the  charitable  uses 
before-mentioned ;  and  I  do  hereby  give  my  real  es- 
tate to  M.  B.*'  A  case  was  made  for  the  opinion  of 
the  Judges  of  the  King's  Bench,  and  that  Court  cer- 
tified in  favour  of  the  devise  of  the  real  estate  by  the 
codicil. 


Section  XV. 

Accident  and  Surprise. 

THERE  may  be  something  ako  in  the  circum- 
stance of  a  testator's  being  prevented  by  surprise^  or 
even  by  a  sudden  accident^  when  coupled  with  other 
particulars  in  his  situation  indicating  the  probability 
of  an  intended  revocation^  which  may  be  allowed  to 
operate  a  revocation  of  his  will.  Wells  v.  Wilson  % 
determined  at  the  Cockpit  in  1756,  on  appeal  from 
the  West  Indies,  lends  support  to  this  supposition ; 
Khich  case  was  as  follows : 

:  ated  by  Sir  GhM>.  Bayi  in  Sbq^bird  9.  S|i9l|0^        « 
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A.  wrote  his  will  on  one  side  of  a  sheet  of  paper, 
bat  neither  signed  nor  sealed  it.  On  the  other  side 
he  wrote  another  will,  atid  signed  and  sealed  it. 
They  appeared  to  be  both  written  at  the  same  time^ 
though  it  seemed  impossible  to  determine  which  had 
been  written  first.  There  was  a  trifling  difference. 
He  had  provided  for  the  infant  then  in  ventre  sa 
mere,  and  who  afterwards  was  bom  in  his  life-time. 
Sometime  after  this  A.  died^  leaving  his  wife  ensient 
with  a  child  which  was  afterwards  bom.  The  ques« 
tfoa  wa8>  whether  the  will  was  thereby  revoked,  as 
the  posthumous  child  was  entirely  unprovided  for. 
Evidence  was  produced  to  shew  that  in  his  most 
serious  moments  he  had  declared  that  he  had  made 
no  win,  but  was  resolved  to  do  so  on  the  first  oppor- 
tunity, mentioning  that  the  situation  of  his  family 
required  such  precaution. 

While  he  was  in  this  state  of  mind,  he  had  the 
misfortune  to  recehre  bis  death  wound  by  a  fall  from 
his  hone,  and  in  the  short  interval  between  the  fidi 
and  his  deaths  his  thoughts  were  employed  on  the 
making  of  his  will ;  and  accordingly  he  sent  for  a 
professional  person ;  but  losing  his  senses  and  dying 
Soon  after,  the  pap£r  was  all  that  was  found.  The 
great  doubt  with  the  court  was^  whether  the  will  was 
prior  or  posterior  to  the  paper  written  on  the  back 
of  it.  And  in  order  to  come  at  this,  they  adjourned 
the  case  for  six  months,  that  they  might  enquire 
further  as  to  that  fact.  But  this  enquiry  was  fruit- 
less ;  and  therefore  the  Court  directed  that  it  should 
stand  for  argument  on  its  particular  circumstances. 
And  at  length,  the  Lords  of  the  Council,  upon  a  view 
of  the  whole  matter,  and  the  co-operating  argument 
of  a  child's  being  then  unprovided  for,  set  aside  the 
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will.  The  decision  did  not  turn  upon  the  naked  fact 
of  the  birth  of  a  child  unprovided  for^  but  upon  that 
and  the  frequent  declarations  of  the  testator ;  the 
state  of  his  mind;  and  his  repeatedly  declared  in- 
tention in  the  interval  between  the  fiedl  and  his 
death/'    . 

This  is  the  manner  in  which  the  judgment  in  that 
case  is  accounted  for  by  the  learned  Judge  of  the 
Prerogative  Courts  in  Shepherd  v.  Shepherd.  He 
seems^  however^  to  have  omitted  that  circumstance 
in  the  case,  without  adverting  to  which^  the  pro- 
priety of  admitting  the  evidence  of  declared  inten- 
tion^ seems  palpably  open  to  the  objections  arising 
from  the  statute  of  frauds^  viz.  the  suddenness  of  the 

r 

accident^  which  was  a  surprise  upon  those  intentions 
so  natural  under  the  circumstances  of  the  testator's 
family  to  have  existed  in  his  mind,  and  which  afforded  a 
foundation  for  the  reception  of  that  testimony,  whicb^ 
without  such  a  foundation,  has  always  been  rejected 
by  the  better  opinions.  A  case  of  this  sort  is  men- 
tioned in  the  first  volume  of  Roll's  Abridgment\  A. 
made  his  will,  according  to  the  statute,  and  afterwards 
revoked  it  by  parol,  and  then  declared  his  intention 
to  alter  it  when  he  came  to  D.,  but  before  he  coald 
come  to  D.  was  murdered ;  the  will  was  held  to  be  ^ 

revoked. 

« 
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Section  XVI. 

Of  the  Revocation  of  Wills  made  under  Powers. 

IN  a  former  part  of  this  Treatise,  where  the  exe- 
cution of  wills  was  under  consideration,  that  part  of 
the  subject  was  viewed  in  its  connection  with  wills 
made  under,  and  in  execution  of,  powers :  it  seems 
important  also  to  consitler  how  the  law  in  respect  to 
revocations  applies  to  this  description  of  wills.  . 

It  appears  to  be  a  general,  established,  point,  that  ^i„*^^,^j 

the  instrument  by  which  a  power  is  directed  to  be  ^y  ^\ 

•^  *^  works  by- 

executed,  must  have  the  requisites  which  specifically  ^«  ^J^ 

belong  to  its  nature,  and  proper  constitution,  and  to  thenar 

be  attended  also  by  all  the  train  of  incidents  which  qtuutietof 

^  *  such  an 

le^lly  accompany  it^.  Upon  this  principle  it  is  that  instm. 
a  will  made  in  execution  of  a  power,  is,  to  all  intents, 
a  will:  it  is  ambulatory  and  incomplete  till  death, 
and  alterable  and  revocable  by  cancellation,  or  any 
of  the  methods  whereby  a  will,  in  the  strictest  and 
most  absolute  sense,  is  so  affected.  It  is  also  equally 
clear  that  if  an  appointee  under  a  power  executed 
by  will,  die  before  the  appointer,  the  interest  under 
the  appointment  fails  by  lapse,  as  in  the  ordinary 
cases. 

This  rule  is  universal.     It  extends  to  a  will  of  copy-  Soinre- 

A  •'     spccttoa 

hold,  which,  though  not  considered  as  the  act  by  wiu  of  co- 

•     .  "^    pyhold, 

which  the  estate  is  transferred,  (that  beine:  the  ope-  though  not 

properly 

ration  of  the  surrender),  is  nevertheless  in  its  own  the  act  by 

^vuich  the 

nature  specifically  a  will,  though  in  its  instrumentary  estate  is 

trans- 
ferred. 

"  2  Freem.  61. 
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operation  it  is  only  directory  of  the  uses  of  the  stir- 
render.  Thus,  if  a  copyholder  surrenders  to  the  use 
of  his  will^  and  then  makes  his  will  in  fatonr  of  A. 
and  survives  him^  the  benefit  is  gone ;  for^  as  a  will^ 
ihe  appointing  instrument  is  inefficacious  till  the 
death  of  the  appointer^  and  if  the  appointee  is  not 
then  in  existence^  the  gift  cannot  take  place \ 

It  cannot  be  doubted^  that  an  appointee  under  n 
power  must  claim  according  to  the  nature  of  die  in* 
strument  by  which  the  power  is  directed  to  be  exe* 
cuted.  Thus^  if  a  power  is  given  by  deed  to  appoint 
lands  by  will^  and  the  person  to  whom  the  power  is 
given  makes  his  will  accordingly^  and  gives  the  lands 
to  A.  and  his  issue,  which  words  in  a  deed  convey 
only  an  estate  for  life  to  the  grantee^  though  the  de* 
visee  takes  properly  under  the  power ;  yet^  because  the 
appointment  is  by  will^  the  words  are  construed  to  con- 
vey an  estate  tail.  So,  it  is  conceived,  if  it  were  '*  to 
A.  for  ever/'  the  estate  would  be  construed  a  fee  sim« 
pie  for  the  same  reason. 

Upon  the  same  grounds,  such  an  appointment  by 
will,  in  execution  of  a  power,  is  held  to  be  re« 
vocable^;  and  therefore,  though,  where  a  power  is 
executed  by  deed,  unless  a  power  of  revocation  is 
reserved  by  the  deed,  (and  such  fresh  reservation 
of  power  to  revoke  may  be  made  toties  quoties  J  the 
appointment  cannot  be  revoked  (1),  yet  if   it  be 

*  Sea  the  great  case  of  the  Duke  of  Marllioroiigh  9.  Lord  Gro« 
dolphin,  %  Yez.  61. 

^  2  Yez.  77.  S.  C.  ibid.  610.  and  see  Robinson  o.  Hardcastle, 
%  Bro.  C.  C.  30.    Reid  r.  Shergold,  10  Vez.  Jun.  370. 

(1)  Hatcher  9.  Curtis^  %  Freem*  61*     Such  appointment  ty 


Sect.  16-  WUh  under  Powers.  Sib 

eiecuted  by  will  no  such  fresh  power  of  revocation 
need  be  reserved^;  the  nature  of  the  instrument  sup- 
plies it. 

By  the  case  of  Cotter  v.  Layer  ^  which  has  been 
already  cited  to  shew  that  a  covenant  entered  into 
for  valuable  consideration  amounts  to  a  conveyance 
in  Courts  of  equity,  and  is  therefore,  in  those  Courts^ 
held  a  revocation  of  a  will,  it  also  appears  that,  where 
the  will  works  as  an  appointment  under  a  power^ 
it  is  equally  revoked  in  equity  by  such  executory 
contract  under  seal.  In  that  case,  though  the  will 
was  made  in  execution  of  a  power  by  a  married 
woman,  who  cannot  in  strictness  make  a  will  at  all,  (8) 
and  the  conveyance  was  only  in  fieri,  yet  the  first  in- 
strument was  adjudged  to  be  revoked  by  the  second: 

Lord  Hardwicke  decided  the  ease  of  Oke  v.  Heathy 

*  Hatcber  v.  Curtis,  2  Preem.  61.  and  see  I  Vez.  139*    1  Bro* 
C.  C.  533.     2  Bro.  C.  C.  319. 
^  2  P.  Wms.  (m. 


deed  cannot  be  reroked  without  a  fresh  reserration  of  »  power  in 
the  executing  instrument  for  that  purpose,  tbeugb  the  Migiial 
deed  should  expressly  anthoriae  suck  future  rerocatioDi^  as  was 
adjvdged  in  the  leading  case  of  Hele  o.  Bond,  Free,  in  Gh.  474. 

(^)  It  is  troe^  neyertheless,  that  if  a  married  woman,  with  the 
consent  of  her  husband,  make  a  will,  the  same  must  be  proved  in 
the  Ecclesiastical  Giurt,  Martot  v.  Kinsman,  Cro.  Car.  219.  and 
fbe  will  of  a  femme  covert  cannot  be  given  in  evidence  until  it  has 
been  proved  in  the  SpirHaal  Court;  see  Jenkin  «.  Whitehouse^ 
Borv.  431.  and  Stone  v.  Forsyth^  Doug.  707.  where  Lard  Mansfield 
mjSy  if  the  Ecclesiastical  Court  will  not  grant  probate,  the  proper 
coarse  is  to  appeal  to  the  delegates.  Mr.  Douglas  in  note  (+  150) 
ib.  observes,  that  the  regular  course  in  cases  like  this,  is  for  the  Spi- 
ritual Court  not  to  give  probate  ot,  the  will,  but  admintstniHon  with 
the  will,  as  a  testamentary  papcr^  aMiexed.— See  Ross  v.  Ewer| 
3  Atk.  160*  and  note  (1)  by  M*  Sanders. 
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a^eeably  to  this  doctrine^  declaring  that  the  founda- 
tion of  his  opinion  was^  that  wherever  such  a  power 
to  appoint  is  given  to  a  married  woman^  which  she 
executes  by  will^  it  is  subject  to  all  the  qualities  of  a 
will.     She  has,  said  his  Lordship,  executed  her  power 
by  will,  and  called  it  so  throughout.   The  whole  frame 
is  testamentary.     And  although  this  arises  out  of  her 
power  to  make  a  will,  and  it  is  a  general  notion  of 
law  ss  to  powers,  that  any  one  taking  under  the  di- 
rections of  the  will,  takes  under  the  power  in  the 
fame  manner  as  if  their  names  were  inserted  there ; 
yet  they  must  take  according  to  the  nature  of  the 
power  and  instrument  taken  together.     And  in  an- 
other place  ^,  Lord  Hardwicke  is  more  explanatory  on 
this  particular  point,  where  he  says,  that  the  mean- 
ing of  persons  taking  under  the  power,  as  if  their 
names  had  been  inserted  in  the  power,  is,  that  they 
shall  take  in  the  same  manner,  as  if  the  power  and 
instrument  executing  the  power  had  been  incorpo- 
rated in  one  instrument:  they  shall  take  as  if  all  that 
was  in  the  instrument  executing  had  been  expressed 
in  that  giving  the  power.     So  it  is,  said  his  Lordship, 
in  the    appointment   of   uses.      If  a  feoffment   is 
executed  to  such  uses  as  one  shall  appoint  by  will ; 
when  the   will  is  made,   it    is   clear  that  the  ap- 
pointee is  in  by  the  feoffment ;  but  he  has  nothing 
from  the  time  of  the  execution   of  the  feoffment, 
so  as  to  vest  the  estate  in  him.      The  estate  will 
vest  in    him    according  to   the  nature  of   the  act 
done,  and  the  appointment  of  the  use  from  tKe  time 
of  the  testator's  death.      This,  therefore,  is  not  a 
relation  so  as  to  make  things  vest  from  the  time  of 
the  creation  of  the  power,  but  according  to  the  time 
ipf  the  act  executing  the  power  "•. 

»  i  Vez.  78. 
^  And  see  Venderzee  v.  Aclomj  4  Vez*  Jiin*  771* 
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Section  XVII. 

Subsequent  Marriage^  and  Children. 

AMONG  implied  revocations^  and^  as  such^  not 
ftUing  within  the  statute  of  frauds^  is  that  which  is 
produced  by  a  subsequent  marriage  and  the  birth  of 
a  child  or  children^  on  which  point  the  case  of  Lugg 
V,  Lugg  (1)^  is  said  to  have  been  the  first  affirmative 
decision.     The  point  was  said  to  have  been  after-  2S*^"u 
wards  doubted^  but  was  at  length  recognised  as  a  ^*^°J^^ 
rule  of  law*  though  it  received  no  adjudication  as  ^{J{^?[j^ 
to  real  estate  till  the  case  of  Christopher  v.  Chris-  implied  rew 

^  vocation  as 

topher  was  determined  in  the  Court  of  Exchequer  "^  of  » 
in  1771*.  It  appears  from  the  report  in  Ambler,  of  asofpcwo- 
Parsons  v.  Lanoe^  that  Lord ,  Hardwicke  entertained 
doubts  as  to  the  applicability  of  this  rule  to  real  es- 
tates^ but  it  has  since  been  carried  to  that  extent, 
if  that  could  be  said  to  be  extending  the  rule  which 
was  no  enlargement  of  its  principle ;  for  there  seems 
to  be  no  foundation  for  saying,  that  the  presump- 
tion on  which  it  grounds  itself  is  less  applicable  to 
one  description  of  estate  than  another  (3). 

*  Bro-wn  v,  Thompson,  3  £q.  Ca.  Abr.  413.     Parsons  v.  La- 
noe,  1  Yet.  189.     Ambl.  557. 

*•  See  4  Burr.  2171.  2182.    Dougl.  35. 


(1)  2Salk.  592.     1  Lord  Raym.  441.  by  the  delegates,  among 
wbom  was  Lord  Chief  Justice  Treby. 

(2)  It  appears  that  the  rule  under  consideration  was  borrowed  Orinn  and 
from  the  cItU  law^  and  incorporated  Into  our  law,  with  some  hesi*  ^^ 
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Ma'^sfieid^s      ^^^  general  rule  was  admitted  in  Brady^  lessee  of 
doctrine  in  Norris  V.  Cubitt  %  the  Chief  Justice  at  the  same 

respect  to 

the  admis-  time  observing  that  in  his  recollection  there  uras  no 

extrinsic     casc  in  which  marriage^  and  the  birth  of  a  child^  had 

to  rebut     been  held  to  raise  an  implied  revocation^  where  there 

sump^.    had  not  been  a  disposition  of  the  whole  estate  (3). 

In  the  last-mentioned  case^  Lord  Mansfield  expressed 

great  doubt  whether  the  circumstances  of  the  case 

were  such  as  would  raise  the  presumption^  the  testa* 

tor  havings  in  contemplation  of  his  marriage^  settled 

8002.  a  year  upon  his  intended  wife ;  so  that  he  not 

only  contemplated  the  change  in  his  situation  to  take 

*  Dongl.  3I« 


t^^mmmammmmmmmm^^iimim^^t^^mmmt^m^H^tmmmmimmmmi^^mimimmib 


doptiiNi  ti  tation,  and  bj  Tdrj  gradual  adoption.     Lord  Kenjon  has  remarked 

""^      that  a  Yery  able  lawyer,  Mr.  Justice  Perrott,  dissented  from  tlie 

decision  in  Christopher  «.  Christopher,  lest  the  statute  of  ftsadi 

should  be  thereby  repealed,  and  hariog  a  jealousy  of  introduds^ 

the  ciTil  law,  he  resisted  the  force  of  those  arguments  which  found 

their  way  to  the  other  Judges  who  determined  that  case.    But  his 

Lordship  added,  he  was  glad  those  Judges  did  OTer-nile  his  opi« 

nion,  because  no  person  could  wish  that  his  family  should  be  put 

into  such  a  situation  as  to  be  deprired  of  all  prorision,  and  that  (he 

secondary  objects  of  his  bounty  should  be  preferred  to  his  iaunedi* 

ate  chUdren.    5  T.  R.  58. 

Whether         (3)  fjoxA  Mansfield's  doctrine  dpes  not  appear  to  hare,  been 

oas  dispo-    acted  upon,  and  yet  many  difficulties  must  follow  a  different  con« 

th^^whole    "traction  of  the  rule,  for  if  it  is  applicable  to  cases,  where  the  mar- 

estate  i»       riage  and  birth  of  a  child  were  not  prece<led  by  a  total  disposition, 

to^^oan!l    it  must  either  depend  upon  a  fluctuating  consideration  of  what  was 

the  appli-     enough  for  the  family  in  each  case ;  or,  if  erery  partial  disposition, 

the  rule,      however  small,  is  to  be  revoked  by  these  events,  then  it  must 

rest  upon  this  proposition,  viz.  that  e^ery  man  who  marries,  and 

ha»  issue)  must  necessarily  mean  all  he  has  in  the  world  to  become 

theirs. 
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place  after  his  will^  but  actually  provided  for  it^  as 
to  his  wife^  by  his  will^  and  his  Lordship  appears  to 
have  considered  the  rule  as  flexible  to  the  particular 
circumstances  of  each  case^  and  standing  only  on  a 
presumption  of  fact^  which^  like  all  other  presump- 
tions of  the  same  kind,  might  be  rebutted  by  every 
sort  of  evidence.  ,  According  to  this  view  of  the 
■principle  of  thef  rule,  the  facts  of  the  case  were  ad- 
mitted to  fiirnish  a  counter  inference  to  the  pre- 
sumption of  the  rule,  which  was  made  to  give  way ; 
and  the  will  was  adjudged  upon  these  grounds,  to  be 
unrevoked  by  the  subsequent  marriage,  and  birth  of 
a  child. 

In  subsequent  cases  the  rule  has  been  considered  Tiieprincu 
as  standing  upon  firmer  ground  than  a  mere  pre-  nife^ac 
sumption   of   fact.      In  Doe  t?.   Lancashire  *   Lord  uwdifen- 
Kenyon  was   of  opinion  that  the  foundation  of  the  ^^"* 
principle  was  not  so  much  a  presumed  intention  to 
alter  the  will,  implied   from  the  circumstances  after- 
wards happening,  as  a  tacit  condition  annexed  to  the 
will  itself  at  the  time  of  making  it — ^that  the  party 
does  not  then  intend  that  it  should  take  effect  if  there 
should  be  a  total  change  in  the  situation  of  his  fa- 
mily.     And  Lord  Alvanley,   in  Gibbons  v.  Caunt*, 
expressed  a  disapprobation  of  the  practice  of  receiv- 
ing parol  evidence  to  rebut  the  presumption,  which 
he  seemed  to  think  should  be  considered  as  inevit- 
ably arising  from  the  subsequent  marriage  and  birth 
of  a  child. 

The  decision  in  Christopher  r.  Christopher^  went 

;  ST. R. 49.  :  4  Vcz.  Jam  S48. 
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a  little  beyond  former  cases^  not  only  in  carrying  the 
rule  to  real  estate^  but  in  applying  it  also  to  the  case 
of  a  second  marriage  with  children^  where  there 
were  no  children  of  the  first  marriage. 

Whether  By  tfcc  casc  of  Gibbous  v.  Caunt',  it  wag  left  a 
revoked  by  question^  and  so  it  still  remains^  whether^  if  a  tes« 
morcchiid-  tator  has  more  children  by  a  first  marriage  born  after 
firet  muTi-  the  date  of  the  will^  and  becoming  a  widower  marries 
the  wiu,'  again,  and  has  no  child  by  the  second  wife,  the  will  is  re- 
^nd^imir.  voked.  Lord  Alvanley,  however,  observed  that  there 
"uf ch^i?*  was  not  a  single  argument  applying  to  the  feelings 
^^'         of  mankind,  that  did  not  apply  as  much  in  the  case 

before  him  as  in  the  simple  one  of  a  subsequent  mar* 

riage^  and  the  birth  of  a  child. 

It  was  held,  however,  in  the  well  considered  case 
ex  parte  the  Earl  of  Ilchester  ^,  that  a  second  mar- 
riage and  the  birth  of  children,  where  the  wife  and 
children  were  provided  for  by  settlement,  and  there 
were  children  by  the  former  marriage,  which  was  be- 
,  fore  the  will,  was  a  case  of  exception  to  the  rule  in 
question  ;  and  the  \fill  in  that  case  was  held  not  re- 
voked. And  this  decision  appears  to  strengthen 
what  was  observed  by  Lord  Mansfield,  in  Brady  v. 
Cubitt,  on  the  testator's  having  in  his  contemplation, 
at  the  time  of  making  his  will,  the  provision  for  his 
intended  marriage ;  and  seems  to  favour  the  doctrine 
of  founding  the  principle  of  these  cases  rather  upon 
presumption  from  intention,  than  a  fixed  and  perma- 
nent rule  of  law. 

The  Lord  Chancellor^  in  the  case  last  adverted 


'  4  Vez  Jan.  840.  «  7  Vez.  Jun.  348. 


Sect.  17.  Subsequent  Marriage.  351 

to,  disclaimed  the  adoption  of  any  general  prin- 
ciple, and  professedly  decided  the  case  before 
him  upon  its  own  particular  circumstances.  He 
thought  it  better  to  express  his  opinion  in  terms 
of  exclusive  applicability  to  'the  case,  by  declaring 
that  under  all  the  circumstances  belonging  to 
it,  he  thought  that  the  appointment  was  not  re- 
voked by  the  subsequent  marriage,  and  birth  of 
children. 

The  case  of  Doe  v.  Lancashire",  was  that  of  a  Asubsc- 

-'  qnent  mar- 

subsequent  marriage,  and  the  birth  of  a  posthumous  JJ^*^^.^'*^^ 
child:  and,  the  point  there  was,  whether  the  circum-  apo»thn- 

^  ^  r  »  /.  ,       mou«  child 

stance  of  the  child's  being  born  after  the  death  of  the  operate  at 

-  a  revocar 

testator,  took  it  out  of  the  rule  that  marriage  and  the  tion. 
birth  of  a  child  are  a  revocation  of  a  will.    The  ar- 
gument principally  relied  on  against  the  revocation 
was  this,  viz.  that  at  the  death  of  the  testator,  and  be- 
fore the  birth  of  the  child,  one  of  the  circumstances 
which  composed  a  case    falling  directly  within  the 
rule  was  wanting;    and  the  decision  respecting  the 
validity  of  the  will,    ought  then  to  be  made^  as  if 
the  question  had  arisen  during  the  interval  between 
the  death  of  the  testator  and  the  birth  of  his  child ; 
for  the  will  could  not  be  valid  at  the  testator's  death, 
and  rendered  invalid  by  subsequent  extrinsic  circum- 
stances.    Suppose  the   child  had   never  been  born 
alive,    and  the   marriage  and  pregnancy  had  been 
held  to  be  an  implied  revocation,    all  the   devises 
in  the  will  would  then  have  been  revoked  in  favour 
of  a  person  who  never  came  into  esse.     The  great- 
est presumption  that  could  be  raised  from  the  wife's 
pregnancy  would  be  an  intention  to  revoke  when 

*  5  T.B.  49. 
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the  child  should  be  born ;  but  a  declaration  of  an 
intention  to  revoke  a  will  at  a  future  Ume  was  not 
sufficient  even  before  the  statute  of  frauds  ;  it  must 
be  a  present  purpose  '. 

But  this  reasoning  was  met  by  Lord  Kenyon*s 
exposition  of  the  principle  of  the  rule^  viz.  that  it 
does  not  so  much  depend  upon  the  presumption 
of  intention^  as  on  the  notion  of  a  tacit  condition  (4) 
annexed  by  legal  construction  to  the  will^  that  in 
such  an  event  the  will  should  not  stand.  In  support 
of  the  decision  may  be  added  also  the  fiction  of  law^  that 
the  instant  the  child  is  born^  he  is  considered  by  re- 
trospect as  born  during  the  parent's  life  ;  which  doc- 
trine is  referrible  to  the  civil  law  from  which  the  rule 
itself  was  originally  borrowed^  and  from  which  it  may 
therefore  with  propriety  receive  its  explanation  (5). 

*  Cranwell  9.  SauaderB,  Cro.  Jac.  407. 


(4)  A  man  may  make  a  conditional  or  contingeot  wiU ;  as 
where  a  testator  oo  the  eve  of  going  abroad  says^  ^^  In  case  I  die 
before  I  return,  I  bequeath  so  and  so,"  the  will  is  aToided  by  his 
return.     Ambl.  557.  Parsons  v.  Lanoe. 

(5)  Vinn.  lib.  %  tit.  13.  The  will  is  good  until  the  child  is  bom, 
qnam  dia  qnis  in  ntero  est,  proprie  nondam  homo  vel  animal  est* 
But  the  moment  he  is  bom  testamentum  mmpit ;  tunc  enim  fic« 
tione  jaris,  nativitas  retrotrahitur.'  See  also  what  his  Lordship 
observes  as  to  the  notice  which  is  taken  by  our  law  of  posthu- 
mous  children ;  as  where  a  father  dies  leaving  a  daughter,  and  his 
wife  ensient,  and  a  son  is  afterwards  bom,  though  the  lands  des* 
cend  tp  th#  daughter  ia  the  interim,  yet  the  instant  the  sod  Is 

Sutate  10   bom  AQ/terant  shifts  to  Um*    See  Co.  Litt.  11.6.    His  Lordship 
sTc.  16.^'  '^^'^  tbat  under  the  stntnte  10  and  11  W.  3.  c.  16.  the  law  coa- 

concemiog  sidered  posthumous  children  as  entitled  to  take,  but  the  misfortune 

chikbrm  In 

ventre  sa     was  that  if  there  were  oo  Irastef  s  to  preserve  contingent  remain* 

^'^^^^         ders^  that  vrfiich  was  goodtn  its  inception,  might  be  afterwards  de* 
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Mr.  Justice  Grose  forcibly  observed^  that  he  knew 
of  no  argument  founded  on  law  a6d  natural  justice^ 
in  favour  of  the  child  who  is  born  in  his  father's  life* 
tioie^  that  did  not  equally  extend  to  a  posthumous 
child.  And  Mr.  Justice  BuUer  relied  on  the  cases  in 
our  own  law^  which  have  decided  that  a  posthumous 
child  h  to  be  considered  as  in  the  same  situation  as 
one  bom  during  the  parent's  life.  He  said  that  all 
the  cases  cited  by  the  counsel  for  the  plaintiff  as  well 
as  that  of  White  v.  Barber  (6)^  established  the  point 


feated  by  the  child's  not  being  in  esse  when  the  particalar  estate 
•dropped ;  but  that  was  founded  on  technical  reasoning,  because 
the  jiarticular  estate  failed  before  the  remainder  could  take  effect. 
See  the  note  by  Mr.  Serjeant  Williams,  to  Purefoy  o.  Rogers, 
Saund.  387.  n.  7. 

(6)  5  Burr.  270H.  Doe  v.  Clark,  3  II.  Bl.  399.  It  seems, 
therefore,  to  be  well  established  that  under  a  devise  to  children 
living  at  the  testator's  death,  a  child  in  ventre  sa  mere  shall  take. 
Hale  V.  Hale,  Prec.  in  Ch.  50.  Beale  v.  Beale,  1.  P.  Wms.  245. 
Miller  v.  Turner,  1  Vez.  85.  Clarke  v.  Blake,  9  Bro.  C.  C.  320. 
Though  there  are  some  cases  to  the  contrary  :  Pierson  v.  Gar- 
nett,  2  Bro.  C.  C.  38.  Cooper  v.  Forbes,  2  Bro.  C.  C.  63.  If 
one  devises,  in  case  he  leaves  no  son  at  the  time  of  his  death,  to 
J.  S.  and  dies  leaving  his  wife  privcment  ensient  with  a  son,  this 
posthumous  son  is  a  son  living  at  the  testator's  death,  and  J.  iS.  is 
consequently  not  entitled.  See  Sir  Rob.  Bardett  v:  Hopegood, 
1  P.  Wms.  485.  So  a  posthumons  child  takes  under  the  statute  of 
distributions,  2  P.  Wms.  446.  Wallis  v.  Hodson,  ^  Atk.  117. 
Thus  also  if  a  power  be  created  for  charging  lands  for  portions  for 
younger  children  Vving  at  the  father's  death,  a  child  in  ventre  sa 
mere  U  a  child  within  the  power.  Beale  v.  Beale,  1  P.  Wms.  244. 
It  is  said  also  that  a  posthumous  child  may  be  vouched,  Co.  Litt. 
390.  If  the  mother  takes  poison  with  intent  to  poison  it,  and  the 
child  is  born  alive,  and  afterwards  dies  of  the  poison,  it  is  murder 
by  the  common  law.  3  Inst.  50,  51.  As  to  the  intermediate  profit?^ 
Lord  Hardwicke,  in  the  case  of  Bassett  v.  Bassett,  3  Atk.  203. 
lield,  that  a  posthumous  son,  claiming  under  a  remainder  io  a  set- 
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that  there  was  no  distinction  between  a  child  in  yen- 
tre  sa  mere^  and  one  actually  born.  He  would  add, 
he  said^  one  to  them  from  1  Vez.  85.  where  in  a  bond 
given  on  marriage  to  raise  2000/.  for  snch  child  or 
children  of  the  marriage,  as  should  be  limng  at  die 
death  of  .the  father  or  mother,  a  posthumous  child 
was  held  intitled  to  take  as  coming  within  the  descrip- 
tion. Upon  these  reasons  the  court  gave  judgment 
for  the  revocation  (7). 


Marriage        It  sccms,    therefore,   upon   the  above-mentioned 

and  the 

birth  of  a    cascs  to  be  Well  settled  that  marriage,   and  the  birth 

child  must      ^,.i,  i^  -/ti  •!• 

concur,      of  a  child,  are  by  operation  of  law  a  revocation  of  a 
events       preceding  will.   And  it  appears  to  be  with  equal  cer- 


tlementy  was  by  constniction  of  the  10  and  II  W.  3.  c.  16.  entitled 
to  them :  but  in  the  same  case  he  seems  to  have  taken  it  for  granted 
that  on  a  descent  the  mean  profits  belong  to  the  intermediate  pes* 
sessor ;  for  he  directed  that  the  profits  of  the  estate  descended 
should  be  accounted  for  by  the  uncle,  only  from  the  birth  of  the 
posthumous  child.  In  Co.  Litt.  page  55,  b.  Lord  Coke  says,  ^  If 
a  man  seised  of  lands  in  fee  hath  issue  a  daughter,  and  dieth,  hii 
wife  being  ensient  with  a  son,  the  daughter  soweth  the  ground,  the 
son  is  bom,  yet  the  daughter  shall  have  the  corn,  because  her  es- 
tate is  lawful,  and  defeated  by  the  act  of  God."  From  which  it 
b  to  be  inferred  that  Lord  Coke  did  not  consider  the  posthumous 
child  as  entitled  to  any  mean  profits  upon  a  descent.  And  Lord 
C  J.  De  Grey,  in  2  Wils.  536.  on  a  question  whether  a  posthu- 
mous son  was  actually  seised,  denies  that  the  posthumous  son,  iu 
the  case  of  descent,  can  be  entitled  to  any  profits  received  befotf 
his  birth,  and  cites  9  H.  6,  25.  as  an  authority  in  point.  See  Mr. 
HargraTe's  note  to  Co.  Ut.  p.  11,  b. 

(7)  The  Court  agreed  in  <Usclaiming  any  atteution  to  the  declar- 
ations of  the  hasbiEind,  because  letting  in  that  kind  of  evideoce 
would  be  in  direct  opposition  to  the  statute  of  frauds,  which  was 
passed  in  order  to  prerent  any  thing  from  depending  either  oia  th« 
mistake  or  the  peijury  of  witnesses. 
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tainty  settled  that  both  these  circumstances  must  hap-  ^^^'^ 
pen  to  produce  such  a  consequence.     In  Ward  v,  thewuito 

,  T  prodnce 

Phillips^  a  will  was  found  which  gave  every  thing  to  areyoca- 
the  widow.  A  posthumous  child  being  born^  a  suit 
was  instituted  in  the  Ecclesiastical  Court  to  set  aside 
the  will ;  and  the  court  having  decreed  against  the 
wifl,  that  decree,  on  appeal  to  the  delegates,  was 
reversed.  Dr.  Hay,  in  commenting  upon  the  case 
observes,  that  on  the  side  of  the  first  decree  it  was 
objected  by  Dr.  Calvert,  that  as  marriage  alone  did 
not  revoke  a  bachelor's  will,  but  required  the  addi- 
tional  consideration  of  the  birth  of  a  child,  the  birth 
of  a  child  or  children  was  to  be  taken  as  the  essential 
and  operative  circumstance,  and  ought  to  revoke 
a  married  man's  will;  and  for  this  construction 
he  relied  on  the  case  of  Jackson  v.  Hurlock,  be- 
fore Lord  Northington ;  but  that  case  went  no 
further  than  to  recognize  the  rule,  that  marriage 
without  issue  did  not  revoke  a  will,  which  rulp. 
said  Dr.  Hay,  was  before  established  by  many  cases ; 
but  it  by  no  means  followed  from  thence  that 
the  birth  of  children  would  affect  a  married  man's 
wiM. 

It  was  further  objected,  continued  the  learned 
Doctor,  that  in  the  Roman  law,  by  which  we  proceed 
in  this  court,  the  birth  of  children  operated  as  a  revo- 
cation of  a  precedent  will.  This  is  rightly  stated 
from  the  Roman  law  ;  and  it  is  true  that  the  Ron^an 
law  in  general  guides  our  decrees ;  but  it  guides  our 
decrees  no  further  than  where  it  stands  uncontra- 
dicted by  the  English  law.  In  the  fpj-ijier,  iihildren 
are  considered  as  having  a  property  in  the  effects  of 
the  father ;  but  in  our  law  we  know  of  no  such  ihinf^ 
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and  therefore  the  effect  of  the  birth  of  children  mast 
be  very  different  (8). 

In  Shepherd  v.  Shepherd^  the  case  was  thus : 
Shepherd^  the  testator^  after  some  small  legacies  to 
his  collateral  relations^  made  his  wife  his  residuary 
legatee.  After  this  will^  his  wife  was  brought  to  bed 
of  a  daughter  in  1763^  upon  whose  birth  the  testator 
added  a  codicil  to  his  will^  whereby  he  directed  that 
the  legacies  should  be  paid^  and  that  an  annuity  of 
3001.  should  be  secured  upon  the  residuum,  and  paid 
to  the  daughter.  The  codicil  and  will  were  found 
together.  In  1765  another  daughter  was  born ;  and 
in  1768  a  son,  wh6  was  a  posthumous  child,  the  tes- 
tator having  died  about  six  months  before  his  birth. 
These  two  last  children  being  unprovided  for,  a  suit 
was  commenced  in  equity,  to  set  aside  the  will,  apd 
to  decree  an  intestacy.  And  the  question  on  the  case 
sent  out  of  Chancery  by  Lord  Camden,  for  the  opi* 
n  ion  of  Sir  George  Hay,  Judge  of  the  Prerogative 
Court,  was,  whether  the  subsequent  birth  of  chUdren 
v^as  a  revocation  of  the  will.  That  learned  civilian^ 
after  stating  it  to  be  an  incontrovertible  position  set- 
tled by  an  abundance  of  cases,  that  marriage  alone 
will  not  revoke,  held  that  so  the  birth  of  children 
alone  would  not,  unless  under  very  special  circum- 
stances ;  and  accordingly  decreed  the  probate  to  the 
executor. 

Upon  the  whole,  therefore,  it  appears  that  the  doc« 
trine  as  expressly  laid  down  in  Lugg  v.  Lugg,  before 


(8)  See  Dr.  Hay's  judgment  id  Shepherd  v.  Shepherd,  d  T.  R.  51^ 
ID  Dote. 
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mentioned  as  the  first  of  this  class  of  cases^  viz.  that 
where  the  revocation  depends  npon  the  alteration  in 
the  testator's  circumstances^  it  must  be  a  total  altera- 
tion^ has  prevailed  through  all  the  subsequent  cases. 
And  that  total  alteration  is  made  to  consist  in  the 
combination  of  the  two  facts  of  marriage  and  the 
birth  of  a  child  or  children. 

But  Dr.  Hay^  in  the  above-mentioned  case  seemed 
also  to  think  that  there  might  be  such  a  total  igno- 
ranee  in  a  testator  of  his  real  situation  as  might -occa- 
sion some  doubt;  according  to  the  case  put  by  Cicero^ 
in  his  De  Oratore^  and  which  has  before  been  men- 
tioned as  applicable  to  our  law  on  the  same  subject : 
Pater  credens  filium  suum  esse  mortuum^  alterum 
instituit  hssredem^  filio  domo  redeunte^  hujus  institu- 
tionis  vis  est  nulla.  But  it  has  also  been  before  ob- 
served that  by  the  Roman  law  the  children  were  con- 
sidered as  having  a  sort  of  inchoate  property  in  the 
effects  of  the  parent.  Unless  the  testator  shews  by 
the  context  or  expression  of  his  will  the  existence 
of  such  total  mistake  or « ignorance^  or  professedly 
grounds  his  testamentary  disposition  upon  facts  which 
he  can  be  shewn  to  have  mistaken^  it  should  seem 
very  strong  to  say^  since  the  statute  of  frauds  and 
perjuries^  that  any  extrinsic  evidence  can  be  admitted 
to  prove  the  intentions  of  the  testator  for  the  purpose 
of  overthrowing  his  will  (9).     Where  the  will  itself 


(9)  The  inquisitiTe  reader  will  find  the  subject  of  the  admissi- 
bility  of  extrinsic  eridence  to  co&troul  or  explain  written  instm* 
■lents  treated  of  mnch  at  length  in  the  introductory  chapter  to  the 
treatise  oa  the  statute  of  frauds.  And  particularly  as  to  the  relief 
against  mistakes,  ip  Sect.  4  of  Chapter  L 
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coupled  with  the  facts  shews  the  mistaken  apprehen- 
sion  on  which  the  devise  has  been  grounded,  the  case 
falls  within  the  principle  of  Campbell  v.  French^ 
already  cited  ^.  And  to  a  case  so  circumstanced  per* 
haps  the  principle  on  which  Lord  Kenyon  seemed  in 
great  part  to  ground  his  opinion  in  Doe  v.  Lanca* 
shire,  may  seem  to  apply ;  for  there  appears  to  be  a 
sort  of  tacit  condition  annexed  to^  or  accompanying, 
in  legal  consideration,  such  a  devise,  that  if  the  fiicts 
were  otherwise  than  apprehended  by  the  testator^ 
the  devise  should  not  stand. 

This  pre-  ^^  ^  ^^^^  wherc,  after  a  man  had  made  his  will  where- 

«frev^o^  by  he  had  bequeathed  several  legacies  and  appoint- 

tion  nMy  ^  jjjg  ^jf^  residuary  legatee,  the  wife  died  leaving 

to  dream-  several  children,  and  the  testator  married  again  and 

stances. 

had  one  child  by  his  second  wife,  and  afterwards  pe« 
rished  by  shipwreck  together  with  his  wife  and  all  his 
children^  it  was  decided  by  Sir  W.  Wynne,  the  judge 
of  the  prerogative  court,  that  the  will  was  not  re- 
voked. 

As  the  circumstances  of  this  case  were  peculiar,  and 
many  important  principles  occur  in  the  arg^ment^  it 
diall  be  presented  fully  to  the  reader  ( 10). 

George  Netherwood  shortly  after  his  marriage  with 

*  3  Vez.  Jun.  321. 


(10)  A  cdrrsctttbte  is  giTOft  of  the  case  of  Wright  t7.  Nether- 
wvod^  in  Mr.  E?ans'8  v^ry  tmlui^le  edition  of  SalkekL's  Reports ; 
to  Irhicli  aote  ihe  Autfior  is  ^rincipaUy  indebted  for  ^e  above 
dtatement,  though  he  has  a  prefty  fall  one  in  MSS.  in  his  '«wn  poe- 
sesrioDy  with  the  addition  i>f  many  learned  opinions. 
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his  first  wife  Elizabeth  Lomax^  made  a  will  whereby, 
after  charging  his  real  estate  with  the  payment  of  his 
debts  and  legacies,  if  his  personal  estate  should  be 
deficient,  he  gave  some  pecuniary  and  specific  lega- 
cies, and  bequeathed  the  residue  of  his  personal  estate 
to  his  wife.  He  also  devised  his  real  estate  to  his  wife 
for  life,  with  remainder  to  one  George  Neth»wood, 
and  appointed  an  executor  for  his  effects  in  England^ 
and  another  executor  for  his  effects  in  the  West  In- 
dies.  His  wife  died  leaving  several  children  ;  the  tes-t 
tator  married  her  sister  and  had  issue  by  her,  one  son. 
He  afterwards  embarked  for  England  from  Jamaica, 
with  his  second  wife,  her  son,  and  all  the  chiklren  by 
the  former  marriage.  The  ship  in  which  they  em* 
barked  was  never  afterwards  heard  of,  and  was  ad- 
mitted to  be  lost. 

The  will  was  proved  by  the  executor  in  England, 
and  by  the  inventory  of  the  property  belonging  to  the 
deceased  it  appeared  to  amount  to  about  80002.,  the 
legacies  amounted  to  rather  more  than  2002. 

The  executor  who  proved  the  will  was  afterwards 
cited  by  the  next  of  kin  to  prove  it  in  solemn  form^ 
or  to  shew  cause  why  it  should  not  be  declared  ia- 
valid. 

Sir  William  Scott  and  Doctor  NichoU  on  this  occa- 
aioD  argued  in  support  of  the  will.     They  contended 

4 

that  in  this  case  it  was  not  revoked  by  the  second  mar- 
riage and  birth  of  a  child.  That  although  it  might  be 
admitted  as  a  general  principle  that  these  events  did 
revoke  a  will  on  the  presumption  that  upon  such  a 
total  alteration  of  his  situation  the  testator  did  not  con- 
tinue to  have  the  same  intention^  yet  that  such  pre- 
1 
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sumption  was  liable  to  be  repelled  by  circttmstances  ; 
and  that  if  it  appeared  to  be  hiB  intention  that  the  will 
should  standi  marriage  and  the  birth  of  a  child  would 
not  destroy  it.  They  observed  that  all  presumptive 
revocations  were  stricti  juris^  and  must  be  wholly  in- 
consistent with  the  deceased's  intention  to  dispose  of 
his  property  according  to  his  will.  That  the  general 
principle  of  these  revocations  ts^  that  where  a  per- 
son has  contracted  such  new  obligations  and  relations^ 
it  could  not  be  supposed  he  meant  to  adhere  to  his 
former  disposition :  that  this  principle  was  recognized 
by  all  the  cases  upon  the  sul^ect^  and  that  they  all 
proceeded  upon  the  ground  of  a  total  alteration  in 
the  testator's  circumstances :  but  that  if  there  were 
not  a  total  alteration^  the  implication  was  re- 
pelled. 

No  case^  they  said^  could  be  stronger  against  a  re- 
vocation than  this.  When  the  deceased  was  married 
he  made  a  will  by  which  he  bequeathed  some  small  lega- 
cies^ and  disposed  of  the  rest  to  his  wife.  This^  they 
observed^  might  have  been  in  confidence  that  she  would 
take  care  of  any  children  he  should  have  by  her. 
By  the  death  of  the  wife  the  residue  became  lapsed. 
And  on  his  second  marriage  his  fortune  would  have 
taken  the  same  course  in  point  of  substance  as  if  he 
had  made  no  will.  The  few  legacies  would  have  be- 
longed to  the  persons  to  whom  they  were  given^  and 
the  residue  would  have  been  the  subject  of  the  statute 
of  distributions. 

They  mentioned  cases  in  which  it  had  been  held 
that  this  alteration  in  circumstances  did  not  amount  to 
a  revocation^  as^  where  the  will  was  not  of  such  a  des- 
cription as  to  make  tiie  court  say  the  testator  could  not 
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in  duty  adhere  to  the  disposition  which  he  had  made. 
Such  was  the  case  of  Brown  v.  Thompson  ^  where 
it  was  held  that  the  alteration  in  circumstances 
was  not  sufficient  to  amount  to  a  revocation, 
for  no  injury  was  done  to  any  person^  and  those 
whom  the  testator  was  bound  to  provide  for  were  taken 
care  of.  That  case  they  contended  was  the  same  as 
the  one  in  question  ;  the  great  bulk  would  go  to  the 
wife  and  children,  all  the  new  relations  were  fully . 
satisfied^  and  there  was  no  probability  of  the  tes- 
tator's not  intending  to  adhere  to  his  former  dis- 
position. In  Brady  v,  Cubitf",  it  was  said  by  Lord 
Mansfield,  ''  that  upon  his  recollection  there  was  no 
case  in  which  marriage  and  the  birth  of  a  child  had 
been  held  to  raise  an  implied  revocation  where  there 
had  not  been  a  disposition  of  the  whole  estate/^  This 
they  contended^  although  it  might  not  be  essential^ 
was  certainly  very  materiaii  Presumed  revocations 
might  exist  where  the  residue  was  very  small,  but  it 
was  otherwise  where  a  small  part  only  was  disposed 
of, .  and  the  bulk  remained.  In  Thompson  v.  Shep- 
herd, mentioned  in  a  note  to  Ambler  *,  it  was  held 
that  marriage,  and  having  children  did  not  amount 
to  a  revocation  of  a  will  made  by  a  widower  who  had 
children.  It  was  not  that  complete  alteration  of  cir- 
cumstances which  implied  the  revocation  of  a  declared 
intention.  A  case  of  Calder  v,  Galder,  lately  decided 
in  the  prerogative  court,  they  said,  did  not  apply,  as 
it  depended  upon  its  o^n  circumstances,  and  there  was 
no  ground  to  presume  that  the  testator  adhered  to  his 
intention.  That  was  the  case  of  a  will  made  by  a 
widower  having  no  children,  and  which  had  no  view  to 
the  relations  of  husband  and  father.    The  great  bulk 

I  1  E^.  Ca.  ab.  413*  "  DoagL  31.  ".  490. 
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of  his  property  was  left  away,  and  there  were  declara- 
tions shewing  his  idea  that  bis  property  would  go  to 
his  wife  and  children  upon  a  marriage  subsequent  ta 
the  win  ;  and  the  wiH  itself  was  such  as  would  have 
involved  the  family  in  endless  litigation .  Every  circum- 
stance in  that  case  raised  the  implication  that  the  wiH 
should  be  revoked ;  but  no  such  circumstances  existed 
in  the  case  under  consideration ;  on  the  contrary,  every 
circumstance  repelled  the  implication.  They  further 
urged  that  there  would  have  been  a  very  considerable 
provision  for  the  wife  and  her  child ;  and  that  it  must  be 
presumed  the  testator  knew  the  operation  of  the  will ; 
Uiat  it  disposed  of  the  small  legacies  according  to  his 
intention  :  that  the  residue  would  be  distributable  ac- 
cording  to  kw ;  and  that  his  property  would  be  ma- 
naged by  the  respective  persons  in  whom  be  had  re- 
posed a  confidence  for  Che  purpose. 

Upon  another  part  of  the  case,  viz.  whether,  rap- 
posing  the  will  revoked,  it  was  restored  by  the  presum- 
able  survivorship  of  the  father,  the  advocates  before- 
mentioned  observed  that,  in  cases  where  the  parent  and 
son  perished  by  the  same  stroke  of  death,  and  it  couM 
not  be  ascertained  which  vras  the  survivor,  the  Roman 
law  presumed,  with  certain  exceptions,  that  if  the  son 
had  not  attained  the  age  of  puberty,  the  father  sur- 
vived ;  but  if  the  son  had  attained  ^at  age,  that  he 
survived  the  father.  This  presumption,  they  said, 
arose  from  the  degree  of  strength  supposed  to  bekmg 
to  the  respective  parties.  Applying  this  general  rule 
of  presumption  to  the  present  case,  they  contended 
that  the  child  by  the  second  wife,  being  only  about  a 
year  old^  roust  be  taken  to  hkve  died  before  the 
father. 
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They  further  stated  that^  by  the  Roman  law^ 
a  will  revoked  by  the  birth  of  a  posthumoas  cluld 
did  not  revive  by  his  deaths  because  no  change 
in  the  father's  intention  could  in  that  isse  be  presume- 
ed ;  but  that  it  was  held  otherwise  with  respect  to  the 
quasi  posthumi^  or  those  who  were  born  after  the  wiS 
in  the  testator's  life-time^  on  whose  death  the  will  was 
restored  by  the  Prsetorian  law^  as  upon  a  new  desig- 
nation of  intention.  That  there  was  no  case  where 
it  had  been  held  by  the  English  law^  that  under  these 
ctrcuinstances  a  presumptive  revocation  did  take  place. 
That  the  presumption  of  the  l4w  of  England^  with 
tespect  to  revocations^  was  not  more  strong  than  the 
agnatio  sui  ha&redis^  by  the  civil  kw^  nor  so  strong/ 
for  that  was  an  actual  revocation^  and  the  other  only 
a  presumption  liable  to  be  repelled.  That  by  the 
Praetorian  law  it  was  held  thut  upon  the  death  of 
the  agnatus  the  will  was  restored ;  and  that  the  re*> 
moval  of  the  cause  in  the  present  case  would  as 
strongly  imply  a  renewal  of  the  first  intention^  or  ra^ 
ther  more  stirongly^  on  account  of  the  omission  to  de^ 
stroy  the  will. 

And  lastly^  it  waB  s*id,  that,  at  fdl  events,  the 
testator  intended  the  legacies,  on  acceuAt  of  which 
alone  the  dispute  was  material,  should  be  carried 
into  effect;  and  that  the  executors  whom  he  had 
appointed  shonki  have  the  management  of  the  pro* 
pefty ;  so  that  if  the  court  upon  a  presumed  intent^ 
decided  against  the  will,  tl^  actual  inteniioa  of  the 
testator  woukl  be  defeated. 

Doctor  Battine  and  Doctor  Swabey  on  behatf  of 
tbe  next  of  kin  insisted  on  the  general  rule  that  a  will 
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18  revoked  by  nrniriage,  and  the  birth  of  a  child.  They 
contended  that  the  change  in  the  testator's  situation, 
from  being  a  widower  to  becoming  again  a  hnsband 
and  a  father,  was  such  a  total  change  as  to  raise  the 
presumption  that  he  did  not  intend  the  will  to  stand. 
That  it  had  been  decided  by  Sir  George  Hay  that 
•  the  cases  of  widower  and  bachelor  were  the  same. 
That  there  was  no  decision  that  the  quantity  of  pro- 
perty would  vary  the  presumption. 

With  respect  to  the  case  of  Brown  v.  Thompson, 
they  observed,  that  it  came  on  first  before  Sir  John 
Tirevor,  Master  of  the  Rolls,  who  held  that  the  will 
was  revoked:  that  the  different  opinion  afterwards 
given  by  Lord  Keeper  Wright  was  on  account  of  the 
particular  circumstances  of  the  case ;  and  that  Mr.  Jus- 
tice Bttller,  in  Doe  v.  Lancashire,  thought  the  opinion 
of  the  Muter  of  the  Rolls  better  than  that  of  the 
Lord  Keeper.  They  admitted  that  there  was  a 
dictum  of  Lord  Mansfield  in  the  case  of  Brady  v.  Cu- 
faitt,  that  a  will  was  not  revoked  by  marriage  and  the 
birth  of  a  child  if  it  only  covered  part  of  the  pro- 
perty, but  they  observed  that  it  was  a  dictum  only. 
That  in  Doe  v.  Lancashire  the  revocation  was  hekl 
to  arise  from  a  tacit  condition  at  the  time  of  making 
the  will ;  and  that  aUhough  there  might  be  some  cases 
in  which  a  will  was  allowed  to  stand  from  circum- 
stances repelling  the  presumption,  yet  nothing  was 
more  dangerous  than  to  let  a  particular  equity  arising 
from  the  quantity  of  the  effects  operate  against  a 
general  rule  of  law,  as  it  would  introduce  a  vague 
and  uncertain  method  of  decision,  and  it  was  better 
to  adhere  to  a  known  presumption  of  law.  In  this 
case,  they  said  the  disposition  was  complete  by  the 
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vnQ,  both  as  to  the  real  and  personal  estate^  and  the 
testator  had  not  shewn^  since  the  alteration  in  his  cir- 
camstances^  any  disposition  to  adhere  to  it  And 
that  though  the  real  estate  was  not  within  the  juris- 
diction of  that  court,  theiact  of  its  being  wholly  de- 
vised away  might  afford  an  argument  in  &vour  of 
the  revocation. 

As  to  the  other  pointy  they  contended  that  it  was 
not  to  be  taken  for  granted  in  this  case^  even  accord- 
ing to  the  principles  of  the  Roman  law^  that  the  child 
died  first.  That  the  doctrine  alluded  to  went  no  fur- 
ther than  to  shew  that^  when  a  &ther  and  son  perish 
by  the  same  stroke  of  death,  the  &ther  is  supposed  to 
survive  his  in&nt  son.  But  that  it  did  not  appear 
that  in  this  case  they  perished  by  the  same  stroke  of 
death.  The  ship  being  cast  away  was  all  that  was  ad- 
mitted, and  non  constitit  that  they  died  by  shipwreck. 
They  insisted  that  the  general  law  being  that  the  will 
was  revoked,  to  take  the  case  out  of  that  law,  the  re- 
vival of  the  will  by  the  father's  surviving  must  be 
shewn  by  the  other  side.  That,  by  the  Romaik 
law,  if  a  will  was  void  for  the  pretermission  of  a  child 
who  afterwards  died,  the  will  was  not  thereby  ren- 
dered valid,  or  if  it  was  revoked  by  the  birth  of  a 
posthumous  child,  the  death  of  that  child  did  not  re- 
store it ;  and  that,  in  case  of  a  will  becoming  void  by 
any  subsequent  cause,  the  removal  of  that  cause  did 
not  restore  it  by  the  civil  law ;  though  it  was  other-, 
wise  by  the  Prastorian  law,  which  was  in  the  nature 
of  a  court  of  equity,  and  only  prevailed  for  the  sake 
of  the  hsBres  scriptus,  or  residuary  legatee.  That  in 
this  case  the  residuary  legatee  being  dead,  the  ground 
on  which  the  jus  pr^torium  interposed  failed.    That 
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my  iNtrticular  legatee  had  ilie  advantage  of  its  re- 
Tlval  incideiHaUy,  as  it  was  allowed  to  stand  on  account 
of  ifce  genera!  hueres  scr^tus. ,  They  also  contended 
that^  even  sufiposing  this  case  were  to  be  decided  by 
the  Soman  law^  and  the  will  were  to  be  restored  by 
flie  surviforshipj  it  eonM  not  be  restored  in  the  pre- 
sent instance^  for  no  alteration  in  the  father's  inten- 
tion could  be  presumed  to  have  taken  place  after  the 
son^s  death  ;  and  it  was  only  upon  such  presumption 
dtaft  alter  an  agnatio  ^ui  h»redis  the  wiH  was  by  die 
pF«torian  law  restored.  That  if  the  father  did  sur- 
vive a  few  minutes^  there  was  no  room  to  suppose  he 
had  time  to  change  his  intention.  But  they  observed 
Hhat  the  -Aoctrine  of  revival  was  no  part  of  the  civil 
law  which  had  been  adopted  by  the  law  of  England. 
They  adverted  to  a  case  of  Barrow  v,  Baxter,  which 
had  been  decided  in  that  court,  and  was  mentioned  in 
Ambler,  491,  in  which  case,  it  appeared  from  the  re- 
gister that  the  wife  brought  fio  fortune  and  had  a  set- 
lement,  and  that  there  was  a  child  who  died  before 
the  teMtttor,  and  yet  tftie  wfU  was  held  to  be  revoked. 
At  a  matter  of  generaltearning,  they  further  observed 
Ihat  the  Roman  law  wiis  not  adopted  in  these  cases 
by  the  Taw  of  England,  for  they  essentially  differed 
firom  each  other  in  many  respects. 

The  learned  advocates  on  the  other  side,  in  reply 
to  thaae  arguments,  contended  that  the  cWil  law,  upon 
the  grounds  which  had  been  already  argued,  was 
deariy  in  favour  of  the  will.  THiat  the  court  would  not 
atteadio  distinctions  between  jus  prstorium  and  jus 
ctdfe.  That  jtts  prsetorium  was  just  as  much  a  part 
tf  Ae  geiieral  system  as  any  other ;  and  that,  in  fact; 
it  was  the  predominating  and  over-ruling  authority. 
As  to  the  case  of  Barrow  v.  Baxter  they  said  it  was 
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certainly  contrary  to  the  civU  law^  and  that  it  did  not 
appear  that  those  points  were  adduced  which  in  this 
cause  had  been  urged  in  support  of  the  will.  Witii 
regard  to  the  distinction  which  had  been  made  be*- 
tween  the  heeres  scriptus  and  a  special  legatee^  they 
observed  that  the  latter  was  as  much  intended  to  be 
benefited  as  the  former.  That  it  being  the  estar 
blished  law  that  the  death  of  the  quasi  posthumi 
revived  the  will^  the  distance  of  the  interval  between 
liis  death  and  that  of  the  testator  was  not  material 
against  the  presumption  of  law ;  and  that  the  court 
was  not  to  examine  by  evidence  whether  there  was 
an  actual  change  of  intention  or  not. 

They  contended  that  the  law  with  respect  to  revo* 
cations  by  marriage  and  the  birth  of  a  child^  was^  as 
laid  down  in  Brady  v.  Cubitt^  a  mere  principle  ctf 
presumption.  That  in  such  a  case  all  the  circum- 
stances were  to  be  taken  together^  and  that  the  state  of 
the  property  might  be  very  material.  That  it  was  ex- 
traordinary that  if  there  were  any  decision  that  a  paper 
disposing  of  small  legacies  would  be  revoked  by  sub^ 
sequent  marriage  and  birth  of  a  child^  that  nb  sueh 
decision  should  appear.  That  though  the  courts  had 
not  gone  th^  length  of  Lord  Mansfield  in  Brady  ir. 
Cubitt,  by  deciding  that  a  revocation  did  not  take 
place  if  any  property  were  left^  yet  that  there  was  no 
case  where  marriage  and  the  birth  of  a  child  had 
been  held  to  amount  to  a  revocation  where  the  wiU 
was  such  as  might  have  been  made^  after  Uiese  rela^ 
tions  were  contracted^  &irly  and  without  injury  to  Hbe 
ffmjiy.  The  disposition  in  the  will  in  question^  tbejr 
$$id,  extended  <mly  to  a  small  property  and  tnigbt 
have  been  fiurly  made  by  a  person  having  a  fistmily, 
the  lapsed  residuary  bequeftt  being  as  if  it  had  nevet 
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existed,  and  they  contended  that,  the  testator  having 
no  wife  or  children  at  his  death,  the  tacit  condition 
(which  in  Doe  v.  Lancashire  was  considered  as  the 
principle  of  those  cases)  might  be  fairly  considered 
as  a  condition  that  the  will  should  not  take  effect  if 
the  testator  should  afterwards  have  a  wife  and  child- 
ren who  survived  him. 

It  was  further  urged  by  the  same  advocates,  that 
all  the  cases  in  the  courts  of  common  law  admitted 
that  the  doctrine  upon  that  subject  was  borrowed  from 
the  civil  law.  That  the  cotirts  had  not  adopted  all  the 
minute  rules  and  distinctions  of  that  law,  but  only 
some  of  its  general  principles :  and  that  there  was  no 
principle  better  founded  on  justice  than  that,  if  a  will 
was  revoked  by  the  birth  of  a  child,  it  was  revived 
by  his  death  in  the  life-time  of  the  testator. 

Sir  William  Wynne,  in  delivering  the  judgment 
of  the  court,  observed,  it  was  clearly  the  general  law 
that  by  marriage  and  the  birth  of  a  child  the  will  be- 
came void  by  implication  of  law.  That  he  thought  it 
was  a  mistaken  notion  that  there  was  any  such  distinc- 
tion as  that  mentioned  by  Ambler**.  Thisit  the  prin- 
ciple of  the  rule  was,  that  the  change  of  circum- 
stances founded^  presumption  that  there  was  a  change 
intention  which  might  be  as  strong  in  favour  of  in 
a  second  wife  and  family  as  a  first,  and  that  it  did 
|iot  seem  material  whether  the  will  was  made  by  a 
widower  having  children,  or  by  a  bachelor.  He  said 
that  the  more  weighty  argument  was  drawn  from  the 
operation  of  the  will  under  the  circumstances  which 
had  happened.     That  the  testator  had  given  legacies 

*  490,  ia  margin.    See  ante,  361. 
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wbich  weM  not  very  considerable^  and  the  rest  to  his 
wife.  That  the  gift  of  the  residue  became  void  by 
her  deaths  so  that  if  he  had  left  a  second  wife  and 
ma  they  would  have  had  their  share  with  the  other 
children.  That  tn  Brady  t?.  CSubitt  it  was  said  by 
Lord  Mansfield  that  tibere  wias  no  caae  of  a  revocatioiv 
where  there  wan  not  a  total  dispoeition  ;  intimatinjp 
tfaait  tlie  groaod  of  revocation  was  an  entire  depriva- 
tion ;  but  that^  however  that  mi^t  be^  if  there  was 
an  ample  portiqn  reviaiitinj^^  a£ler  a  few  legacies  to 
friends^  there  was  no  deci9ioii  that  a  will  would  be 
revoked^  and  that  the  principles  on  winch  the  cases 
bad  gone^  did  not  militate  against  such  a  will.  Thi$ 
case^  however^  he  said  was  not  exactly  similar.  Tht 
testator  gave  the  bulk  of  his  property  to  his  mff 
eariy  after  marriage.  She  lived  for  several  years^ 
daring  which  they  had  several  children  born.  The 
birth  of  Umbb  chiUren  would  not  have  reveled  the 
will,  and  he  sniglit  have  meant  to  leave  them  in  the 
power  of  their  motheir.  She  died^  and  it  w^  not  a« 
improbable  suppositkm,  that  he^  knowing  tne  effect 
of  the  will^  suffered  it  to  remain.  There  was  9, 
strong  ground  then  to  contend  that  under  those  cir- 
cumstances the  case  did  not  fall  within  the  rule  laid 
down  andiestabliriied  for  the  revocation  of  wilts. 

The  learned  Judge  said^  he  was  not  aware  of  the  case 
of  Barrow  t?.  Baxter^  in  which  the  court  seemed  to  think 
the  subsequent  death  of  the  child  would  nbt  mkke  an 
alteration ;  but  he  said  Uie  point  seemed  very  much 
like  that  which  had  been  a  vexata  questio  in  those 
courts^  and  brought  before  the  courts  of  common 
law,  whether  a  will  which  was  revoked  by  another  is 
set  ufp  by  the  destrucCion  of  the  second.  That  there 
was  a  Case  to  that  effiect  before  >Sir  George  Lee^  of 


370  Bevacation  of  Wills.  Chap.  IL 

Hellycrr.  Hellyer,  in  which  it  was  held  that  the  will 
being*  once  revoked^  remained  so^  but  that  there  was 
an  appeal  from  that  judgment  to  the  delegates^  which 
was  never  determined  by  them  ;  and  that  the  case 
of  Glacier  v.  Glazier',  was  directly  contrary  to 
that^  it  having  been  there  held  that  the  first  will 
was  good.  That  in  Brady  v.  Cubitt  it  was  laid 
down  by  BuUer  J.  that  implied  revocations  must  de- 
pend on  the  circumstances  at  tlie  time  of  the  testator's 
death,  and  that  made  it  material  to  enquire  what 
those  circumstances  were.  That  the  fact  was,  that 
having  embarked  they  all  perished.  The  Roman  law 
he  said,  had  been  entered  into^  and  it  clearly  appeared 
by  the  Prstorian,  which  was  considered  as  the  latter 
Roman  law^  that  the  revocation  was  entire  and  not 
presumptive ;  and  yet  the  will  was  held  to  revive. 
With  respect  to  the  priority  of  deaths  he  stated  that 
it  always  had  appeared  to  him  more  fair  and  reasona- 
ble in  those  unhappy  cases,  to  consider  all  the  par- 
ties as  dying  at  the  same  instant  of  time^  than  to 
resort  to  any  fanciful  supposition  of  survivorship  on 
account  of  the  degrees  of  robustness.  Then  the  tes- 
tator at  the  time  of  his  death  had  neither  wife  nor 
children,  and  BuUer  J.  said  it  was  to  depend  upon 
the  circumstances  at  the  time  of  the  testator's  death ; 
and  there  was  no  circumstance  to  raise  a  presumption 
that  he  intended  at  that  time  that  the  wiU  should  be 
revoked. 

•  On  the  first  point,  the  learned  Judge  declared  he 
should  have  great  doubt  whether  the  presumed  revo- 
cation did  take  place  at  all. 

As  to  the  second,  as  there  wer^  neither  wife  nor 

»  4  Burr.  U\t. 
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children  at  the  death  of  the  testator^  he  was  clearly 
of  opinion  that  the  court  ought  to  pronounce  for  the 
validity  of  the  will. 


Section  XVIII 


Effect  of  a  woman's  marriage  upon  her  will. 
ALTHOUGH  marriage,  and  the  birth  of  a  child,  Tht  marri. 

ajj^e  of  a 

must  both  happen  to  revoke  the  will  of  a  man,  yet  it  woman  af- 
has  been  settled  that  a  woman's  marriage  alone  will  herwiiUs^ 
be  a  revocation  or  rather  countermand  of  her  will,  if  eoon^h  to 
she  dies  in  her  husband's  life-time  (1).     This  was  so  without 
determined  in  the  case  of  Forse  v.  Hembling,   in  a  child. 
Coke's  Reports \     It  was  objected  that,  although  af- 
ter the  marriage,  the  wife  could  not  revoke  her  will, 
yet  that  that  was  no  reason  why  the  marriage  should 
be  a  countermand :  for,   that  if  a  man  of  sound  me- 
mory made  his  wilP  and  afterwards  became  non  com- 
pos mentis,  be  could  not  countermand  his  will,  and 
yet  such  his  disability  was  no  countermand. 

^  4  Rep.  61.  a.  "*  1  And.  181.  Godsb.  109. 


(1)  If  a  feme!  sole  surrenders  to  the  use  of  her  will,  and  marries; 
Jber  marriage  is  a  reTocation,  or  at  least  a  suspension  of  the  sur- 
i«nder.    Ambler,  627. 

3b2 
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But  the  court  were  unanimous  that  the  marriage 
and  Coverture  at  the  time  of  the  deaths  was  a  counter- 
mand, and  that  for  several  reasons.  Ist.  The  mak- 
ing of  a  will  is  but  the  inception  of  it,  and  it  does  not 
take  effect  till  the  death  of  the  devisor ;  but  it  would 
be  against  the  nature  of  a  will  to  be  so  absolute  that 
he  who  makes  it,  being  of  good  and  perfect  memory, 
cannot  countermand  it ;  and  therefore  the  taking  of  a 
husband,  shall  amount  to  a  countermand  at  law. 

But  when  a  man  of  sound  memory  makes  hts  will, 
and  afterwards  by  the  visitation  of  God,  becomes  of 
unsound  memory,  (as  every  inan  for  the  most  part 
before  his  death  is),  it  would  be  hard,  indeed,  if  this 
act  of  God  should  be  a  revocation.  2dly,  It  would 
l>e  mischievous  to  women,  if  their  wills,  after  their 
marriage^  were  to  stand  irrevocable.  And  this  they 
must  be,  unless  the  marriage  were  a  revocation,  for 
the  law  wiU  neither  allow  a  will  to  be  made  or  revoked 
by  a  feme  covert,  because  both  might  then  be  done  by 
the  constraint  and  coercion  of  the  husband. 


wiiethtt-,        It  was  said  by  Manwood,  in  Plowden's  Commen- 

if  she  be-  ^  ' 

comes  dii-  taries%  that  if  a  feme  sole  makes  her  will  the  1st  dav 

covert  "^ 

again,  and  of  May,  and  gives  land  thereby,  and  afterwards  on 

dies  a  wi-  ./  o 

dow,  the  the  lOth  day  ijf  May  she  takes  husband,  who  Men  on 
▼ived?  the  20th  day  of  May,  and  the  woman  dies  on  the  30tfa^ 
the  devise  is  good ;  for  it  could  not  take  effect  until 
her  deaths  at  which  time  she  was  discovert,  as  she  was 
at  the  time  of  making  her  will ;  and  the  intermarriage 
should  not  countermand  that  which  was  of  no  effect 
in  the  life-time  of  the  husband.  Which  proposition 
was  not  denied.     And  it  is  observable  that  in  the 


•  Plowd.  343, 
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above-mentioned  case  of  Forse  v.  HevphMng,  where 
this  position  of  Serjeant  Manwood  is  cited,  no  disap- 
probation of  it  was  intimated  by  the  court ;  and  the 
judgment  in  that  case  is  expressly  grounded  not  only 
on  the  marriage  of  the  testatrix,  but  also  on  the  cir*^ 
cumstance  of  her  dying  covert  baron.  Though 
in  Cotter  v.  Layer*,  it  was  said  by  Lord  Chancellor 
King,  without  any  qualification,  that  a  woman's  mar«* 
riage  alone  was  a  revocation  of  her  will,  yet  that 
opinion  being  grounded  entirely  on  Forse  v.  Hemh«« 
ling,  does  not  earry  the  doctrine  further. 

It  seems  to  have  been  held,  however,  in  Mrs. 
Lewis's  case*,  that  a  will  made  by  a  woman  before 
marriage  is  so  totally  revoked  by  her  marriage  that  it 
cannot  revive  on  the  subsequent  death  of  her  has-* 
band.  And  it  is  to  be  observed,  that  though  in  Doe 
V.  S^ple^  none  of  the  Judges  pronounced  a  decided 
opinion  on  the  point  whether  a  will  by  a  feme  sole, 
revoked  by  her  subsequent  marriage,  would  have  its 
validity  restored  to  it  by  the  wife's  surviving  her  hus- 
band^ yet^he  language  used  by  Lord  Kenyon,  is  ra« 
ther  on  the  negative  side;  for  his  Lordship's  worda 
are,  that  '^  the  will  of  a  woman  made  before  coverture  * 
ceases  to  be  her  will  afterwards ;  because  it  is  of  the 
essence  of  a  will  that  it  should  be  valid  during  the  re- 
mainder  of  the  testator's  life.  Therefore,  generally 
speakingj  the  will  of  a  woman  ceases  to  have  any  ope^ 
ration  after  she  becomes  covert."  That  learned  Judge 
does  not  say  ''  during  coverture,''  nor  does  he  add^ 
''if  she  dies  during  coverture;"  but  his  words  ex- 
press the  proposition  in  as  unqualified  a  sense  as  thos^ 

'  2  P.  Wms.  624.  see  also  2  BL  Comm.  499. 
M  Barn.  &oL  Uw>  CL 47*  '»T«R.084» 
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of  Lord  Chancellor  King.  And,  in  the  reason  which 
he  gives  fo^  the  revocation  is  comprehended  a  nega- 
tion of  any  such  revival  of  the  m\l  by  the  death  of 
the  husband ;  for  if  it  be  of  the  essence  of  the  instru- 
ment that  it  should  be  always  valid,  (and  it  is  not  va- 
lid during  the  coverture^  as  has  been  before  shewn, 
because  not  revocable)  then  it  should  seem  to  follow 
as  a  clear  consequence,  that  what  destroys  the  essence 
must  be  a  total  destruction  of  the  thing  itself,  so  as  to 
leave  it  no  potential  existence. 

The  counsel  in  Mrs.  Lewis's  case,  which  was  be- 
fore the  delegates,  cited  many  authorities  from  the  ci- 
vil law  to  shew,  that  among  the  Romans,  if  a  man 
made  his  will,  and  was  afterwards  taken  captive,  such 
vnll  revived  and  became  again  in  force^  by  the  testa- 
tor's repossessing  bis  liberty.  But  this  was  answered 
by  adverting  to  the  diflTerence  between  a  voluntary  actj, 
and  an  act  of  compulsion.  And  the  will  was  adjudged 
not  to  be' good.  So  that  the  weight  of  authority,  and 
perhaps  of  principle,  seems  to  be  against  holding  the 
will  of  the  feme  sole,  revoked  by  her  subsequent  mar- 
riage, to  be  restored  to  its  operation  by  the  wife's 
surviving  her  husband. 


A  married       It  has  been  sometimes  considerecl  doubtful  whether 

woman  •  j*  i 

may  exe-  a  powcr  giveu  to  a  feme  sole  was  not  suspended  by 
power  her  marriage* ;  but  the  law  seems  now  to  be  under- 
herwhue  stood  US  scttlcd,  that  a  feme  covert  may  execute  a 
exercued  powcr  givcu  to  her  whilc  sole.  However,  where  an 
B^^e.  agreement  before  marriage  was  entered  into,  that  a 
settlement  should  be  made  of  the  vnfe's  estate^  reserv- 
ing to  her  a  power  of  disposing  of  it  by  will ;  and  be- 

«  3  Bro.  P.  C.  308.  Rich  9.  Beaomrat. 
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fore  the  marriage  she  devised  it  in  favour  of  the  in-  ^^^^^^ 
tended  husband,  who  survived  her,  the  will  was  ne-  ^^•"^ 
vertheless  held  to  be  revoked.     For  the  agreement  **^3^ 
was  for  an  authority  to  be  exercised  during  the  mar-  ^^ 
riage,  and  therefore  could  have  no  operation  in  pre- 
venting the  consequence  of  law,  with  respect  to  what 
was  done  before  the  marriage^. 


f  f  ^ 


Section  XIX. 


Of  the  revocation  of  wills  of  personal  Estate. 

A  REMARKABLE  case  which  happened  in  Lord 
Nottingham's  time  is  said  to  have  givc^n  rise  to  the 
clause  in  the  statute  for  invalidating  unwritten  revo- 
cations of  wills  of  personal  estate. 

Mr.  Cole  at  an  advanced  age  married  a  young  wo-  Case  uid 
man  who  did  not  conduct  herself  with  propriety.   Af-  yenrtTe  to 
ter  his  death  she  set  up  a  nuncupative  will,  said  to  in  tht  sti. 
have  been  made  in  extremis,  by  which  the  whole  es-  ?s!  foni* 
tate  was  given  to  her  in  opposition  to  a  written  will  ^writtea 
made  three  years  before  the  testator's  death,  giving  ^^  . 
30001.  to  charitable  uses.      The  nuncupation  was  J^JJ^nu 
proved  by  nine  witnesses.     Upon  the  appeal  to  the  ••^*** 
delegates  from  the  sentence  of  the  prerogative  Court 
in  favour  of  the  written  will,  Mrs.  Cole  offered  to  go 
to  a  trial  at  law  in  a  feigned  action,  submitting  to  be 

'  See  Doe  v.  Staple,  2  T*  R.  684.  aod  aee  the  same  point  ruled 
in  Equity,  in  Hodgson  v.  Uojd,  ^  JBro.  C  E.  534. 


376  Bevocation  of  WiUg.  Chap.  II. 

bMnd  by  the  result.  Upon  the  trial  at  the  bar  of  the 
Ccmrtvof  King's  Bench^  it  appeared  that  moat  of  the 
witnesses  for  the  nuncupation  were  perjured^  and 
that  Mrs.  Cole  was  guilty  of  subornation.  She  then 
applied  for  a  commission  of  review^  which  was  re- 
fused;  and  upon  that  occasion  Lord  Nottingham 
said,  '^  I  hope  to  see,  one  day,  a  law  that  no  written 
will  shall  be  revoked  but  by  writing.^'* 

The  statute  of  29  Cur.  2.  c.  3.  s.  2Z\  is  express,  that 
no  will  in  writing  concerning  anygoods  or  chattels,  or 
personal  estate,  shall  be  repealed^  nor  shall  any  clause, 
devise,  or  bequest  therein,  be  altered  or  changed  by 
any  words,  or  will  by  word  of  mouth  only,  except 
the  same  be  in  the  life  of  the  testator  committed  to 
writings  and  after  the  writing  thereof  read  to  the  tes- 
tator, and  allowed  by  him,  and  proved  to  be  so  done 
by  three  witnesses  at  least  (1).  These  points  were 
in  question  in  the  case  which  took  place  in  the  pre- 
rogative Court  in  the  will  of  Mr.  Wright,  of 
Chelsea,  which  some  little  time  ago  excited  much 
general  attention.  Mr.  Wright  died  on  the  13th 
February  1814,  having  on  the  5th  of  August  1800 
made  his  will  appointing  Lady  Wilson  and  the  Right 
Honourable  Charles  Abbott  executors,  and  bequeath- 
ing to  the  former  the  residue  of  his  property,  after 
payment  of  his  debts  and  some  specific  legacies.  The 
allegation  offered  pleaded  that  the  deceased  on  the 

*  See  Malthewg  v.  Warner^  4  Vec.  Jan.  106,  note  (a). 

^  99  Ckr.  %  €.  3. 1.  %% 


(1)  Bat  it  ii  not  made  nscetsary  that  Mich  feivocatioA  by  parol^ 
whan  committed  to  wiftbig>  skealdltt  tiga/ti  or  atlMdl. 
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1 1th  of  February^  two  days  only  before  his  deaths  be* 
ing  very  ill^  addressed  himself  to  two  or  three  persons 
who  were  with  him^  and  declared  his  intention  to  give 
a  certain  snni  out  of  the  money  which  he  had  invested  in 
the  bank  to  .  The  words  ased  by  him  on  this  occa- 
sion were  redttced  into  writing  on  the  15th  of  March^ 
after  his  death,  and  attested  by  the  persons  ii\  whose 
presence  they  were  uttered.  The  admission  of  this 
allegation  to  proof  was  opposed  on  the  ground  that 
the  statute  29th  Car.  2.  by  the  clause  above  cited,  re- 
quired that  no  will  in  writing  concerning  any  per-  . 
sonal  estate  should  be  repealed,  nor  any  clause,  devise 
or  bequest  therein  be  altered  or  changed,  by  any  words, 
or  wilt  by  word  of  mouth  only,  except  the  same  be  in 
the  life  of  the  testator  committed  to  writing,  and  after 
the  writing  thereof  read  to  the  testator  and  allowed  by 
him,  and  proved  by  three  witnesses  as  aforesaid. 

From  the  facts  stated  in  the  allegation  it  appeared 
that  the  money  in  the  bank  was  included  in  the  resi- 
duary clause ;  and  the  judge  observed  that  it  was  clear 
that  as  the  money  in  the  bank  was  included  in  the 
will,  the  effect  of  the  nuncupative  codicil  would  be  to 
alter  the  will  in  that  respect.  That  the  act  on  ac- 
count of  its  general  objects  ought  to  be  strictly  con- 
strued and  enforced.  That  it  was  imperative  upon 
the  court,  and  left  it  no  discretion.  That  as  to  the 
case  of  Brown  v.  Manby  in  1770  which  had  been 
cited,  the  words  were  there  pleaded  to  have  been 
writien  in  the  lifetime  of  the  deceased,  and  with  bis 
privity,  and  therefore  it  was  possible  the  requisites  of 
the  Act  might  appear  on  proof  to  have  been  complied 
with,  but  that  in  the  present  case  it  was  dear  from 
the  &cts  pleaded  that  they  were  not.  The  court 
accordingly  pronounced  fm  the  will* 
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But  where  a  man  by  will  in  writing  devised  the  re- 
sidue of  his  personal  estate  to  his  wife^  and  upon  her 
dying  in  his  life-time  made  another  disposition  of  the 
residue  by  a  nuncupative  codicil^  in  respect  to  which 
the  requisites  of  the  Act  regarding  nuncupative  *wil]s 
were  complied  with,  this  was  resolved  to  be  good,  for 
by  the  death  of  the  wife  the  devise  of  the  residue  was 
totally  void,  and  the  codicil  was  no  alteration  of  the 
former  will,  but  a  new  will  for  the  residue  *. 

Tberemust      ^g  there  ifnust  be  a  manifestation  of  a  clear  and 

be  clear 

evidence    gerious  intention  to  make  an  actual  disposition  for 

•f  present  "^ 

intention    any  Writing  to  operate  as  a  testamentary  act,  so  to 
ate  the  re-  rcvokc  or  alter  a  prior  complete  testamentary  dis- 

vocation.  it* 

position,  at  least  an  equal  indication  of  the  disposing 
mind  will  be  required.  And  this  appears  from  a  case 
recently  decided  in  the  Prerogative  Court**,  which,  as 
it  marks  with  some  precision  the  degree  of  evidence 
which  that  court  requires  to  establish  the  operative 
intention,  shall  be  stated  fully.  The  question  was, 
whether  certahi  alterations  made  in  a- paper  purport- 
ing to  be  instructions  for  the  will  of  Sir  S.  S.  Bart, 
after  the  will  prepared  from  it  had  been  executed, 
were  operative  as  codicils,  or  were  merely  delibera- 
tive as  to  an  intended  alteration,  to  be  afterwards 
carried  into  effect. 

It  appeared  that  Sir  S.  S.  had  duly  made  his  will  on 
the  2d  of  March  1810,  which  was  of  considerable 
length,  occupying  upwards  of  fifteen  sheets  of  paper, 
and  had  therein  made  an  ample  and  detailed  disposal  of 

^  1  Abr.  Eq.  Ca.  408.  and  see  4  Burn.  Eccl.  L.  ^03. 
*  SitweU  and  others,  by  th^ir  Guardian,  v.  Parker.    Prerogatire 
Cotttt,  Doctor'g  Commons,  March  II, 
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his  estates  and  other  property.  The  instructions  from 
which  this  will  was  prepared  were  contained  in  a  paper 
entitled  "Heads  or  Instructions  forthe  willof  SirS.S." 
and  this  paper  had  been  previously  left  with  him  for  his 
perusal  and  approbation;  after  which  it  had  been 
returned  to  his  solicitor  to  prepare  the  will  from^ 
but  signed  in  pencil  by  the  testator^  that  it  might 
operate  in  case  of  accidents  in  the  mean  time.     It 
contained/  amongst  other  bequests^  one  of  2000/.  to 
each   of    the  younger  children  of  F.   S.  Esq.  Sir 
S.'s  brother^    the  eldest  being  otherwise    provided 
for ;  but  this  legacy  had  been  struck  through  in  the 
instructions^  and  was  therefore  omitted  in  the  more 
formal  will^  '  in   consequence  of   Sir  S.'s   expecta* 
tions^    as   explained  by  him  to   the  solicitor^    that 
the  family  of  Lord  C,  into  which  Mr.  P.  S.  had 
married^   would   provide   for  his  younger  children. 
After  the  execution  of  the  will.  Sir  S.  delivered  it 
into  the  possession  of  his  solicitor,  choosing  to  retain 
the  instractions  himself,  as  containing  a  more  ab* 
stracted  account  of  the  contents  of  the  will,  and 
therefore  more  easy  of  reference  than  the  will  itself 
in  its  more  precise  and  formal  language.     Sir  S.  died 
on  the  11th  of  July,  1811,  and  a  probate  was  ob- 
tained of  his  will  only ;  but  the  paper  of  instructions 
being  afterwards   discovered  in  his  secretary,  was 
found  to  contain  an  obliteration  of  a  legacy  to  Mr.  6., 
the  deceased's  steward,  with  a  mark  in  the  margin  to 
refer  to  it,  and  this  endorsement  on  the  outside,  "  If 
*^  any  legacy  includes  Mr.  G.  in  this  or  any  other 
'*  will  or   codicil,  I  revoke  it. — S.  S. — February, 
^'  1811."     The  pencilled  obliteration  of  the  legacy 
of  30002.  to  each  of  Mr.  F.'s  children  was  also  crossed 
through  in  ink,  as  if  with  an  intention  of  reviving  it ; 
And  the  deceased  had  on  the  ^h  of  Marcb^  181 1 
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preeeding  his  deaths  signed  his  name  to  each  of  the 
sheets  except  the  second^  which  contained  the  oblite- 
ration of  Mr.  G.'s  legacy.  These  alterations  apr 
peared  to  have  been  made  since  the  execution  of  the 
^'ill^  and  Mr.  F.  S.'s  children^  acting  by  their  fiitber 
as  their  guardian^  instituted  the  present  proceeding 
as  the  parties  interested^  calling  in  the  probate  of  the 
formal  will,  and  requiring  the  executors  to  take  a 
new  probate  of  it  jointly  with  the  paper  of  instruc* 
tions,  as  containing  together  the  will  of  the  deceased. 

The  evidence  in  the  case  fully  established  the  cir* 
cumstances  stated^  and  also  that  the  deceased,  after 
the  execution  of  the  will^  h^d  reason  to  believe  that 
the  C.  family,  with  whom  the  children  then  were, 
would  not  provide  for  them  as  he  hitd  expected. 
This  idea  was  subsequently  confirmed  by  an  intima- 
tion which  was  received  from  a  distinguiahed  member 
of  the  £amily ;.  and  the  deceased  in  consequence  often 
expressed  to  those  in  his  confidence^  that  he  suppoied 
he  must  himself  provide  for  the  children,  or  they 
would  come  to  distress;  and  for  this  reason  he 
discontinued  the  advances  of  money  which  he  oc- 
casionally made  to  his  brother,  and  apprised  him 
of  his  intention  of  providing  for  his  children  in- 
stead.   He  was  also  proved  to  have  dedared  that  he 

should  see  his  attorney  at races,  and  should 

there  make  an  alteration  in  his  will,  but  he  died  be^ 
fore  that  happened. 

Under  these  circumstances  it  viras  contended,  on 
the  part  of  the  chiklren,  that  the  deceased,  by  striking 
out  the  former  obliteration  of  their  legacy,  and  sigur 
ing  every  sheet  of  the  paper  except  the  oae  con- 
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Gaining  the  obliterated  legacy  to  his  steward,  dearly 
meant  to  revive  the  bequest  pursuant  to  his  declared 
intention  of  providing  for  them;  and  that  he  waft 
only  prevented  from  giving  more  complete  effect  to 
that  intention  by  his  death,  before  he  again  saw  his 
attorney,  as  was  expected. 

Sir  John  Nicholl,  after  stating  the  facts  of  the 
case,  observed,  that  the  presumptions,  were  strong 
against  the  paper,  as  it  had  been  superseded  by  the 
execution  of  a  more  formal  instrument ;  and  the  al- 
terations themselves,  relied  upon  in  argument  as  tend- 
ing to  revive  it,  were  Very  equivocal.     It  was  pos- 
sible that  they  might  have  been  intended  as  opera- 
tive, but  it  vms  equally  so  that  they  might  be  delibe- 
rative only:  neither. point  could  to  a  certainty  be 
Hscertained  from  the  present  evidence,   but  it  was 
merely  matter  of  conjecture;   and  the  court  could 
not,  apon  conjecture  alone,  pronounce  for  the  altera- 
tions in  the  paper  as  being  intended  by  the  deceased 
to  have  operation.    He  then  entered  into  an  examina- 
tion of  the  circumstances  tending  to  shew  quo  Animo 
the  alterations  were  made;    and  inclined    to  think 
that  they  were  merely  deliberative  as  to  an  intended 
future  alteration  in  his  will.     The  revocation  of  the 
steward's  legacy,  he  observed  in  particular,  was  ex- 
pressed not  only  by  striking  it  through,  but  also  by 
an  endorsement  of  words,  declaratory  of  his  intention 
in  so  doing ;  and  it  was  therefore  to  be  supposed,  if 
he  really  entertained  the  same  final  intention  with 
respect  to  the  revival  of  the  children's  legacy,  that 
he  would  have  signified  it  in.  a  similar  manner.     What 
the  deceased's  ititentions  really  were,  it  was  impossible 
now  to  ascertain ;  he  might  have  formed  them,  and 
^ven  proposed  to  himself  the  time  and  manner  of 
giving  them  efieet,  and  the  court  could  only  lament 
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that  he  had  not  made  them  more  apparent ;  for  with 
all  the  commiseration  naturally  inspired  hy  the 
situation  of  the  children^  it  could  not^  consistently 
with  its  ordinary  rules  of  decision^  pronounce  for  the 
alterations  in  this  paper^  when  the  intention  with 
which  they  were  made  was  not  proved  to  the  extent 
required  by  those  rules.  He  therefore  felt  himself 
bounds  though  very  reluctantly,  to  pronounce  against 
the  paper  in  question,  but  directed  the  costs  to  be 
paid  out  of  the  estate. 

Shortly  after  the  above  case,  another  on  the  same 
question  was  determined  in  the  same  court,  and  by 
the  same  judge,  which  may  be  useful  in  helping  the 
judgment  in  questions  respecting  the  effect  of  altera- 
tions of  solemn  wills.  The  case  was  that  of  Dickin- 
son V.  Dickinson  and  others,  in  which  the  question 
was,  whether  certain  alterations  in  the  will  of  W.  D. 
deceased,  were  made  by  the  testator,  or  by  his  direc- 
tions, with  an  intention  that  they  should  have  legal 
operation,  or  were  merely  deliberative  as  to  some 
future  testamentary  disposition,  intended  to  be  made 
by  him. 

AiteratioM      The  will  was  duly  executed  by  the  testator  in  the 

in  pencil  .  ^^  . 

effectual,     presence  of  three  witnesses,  whose  signatures  were 

there  being  ^        __,  .  ^  ^^.  .1 

sufficient  added.  The  testator  gave  an  annuity  of  60/.  to  tne 
dis^osttive  testator's  wife  for  life,  and  his  freehold  property  to 
his  two  sons,  with  some  pecuniary  legacies.  The 
alterations  were  made  in  pencil,  and  consisted  in 
striking  out  the  wife's  annuity  of  60Z.  and  substi- 
tuting in  the  place  of  it  160/.  A  line  was  also  drawn 
through  the  devise  of  the  freehold  property  to  the 
sons,  and  some  other  of  the  legacies  were  altered. 
The  will,  thus  altered,  was  enclosed  in  an  envelope, 
on  which  was  also  written  in  pencil,  ''  to  my  wife 
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160/.  per  annum  as  long  as  she  continues  my  widow.'^ 
The  sons  were  dead  at  the  time  of  the  alteration. 
The  judge  observed  that  the  alterations  were  not  in- 
valid on  account  of  their  being  written  in  penciL 
They  appeared  to  have  been  very  deliberately  made ; 
the  figures  inserted  were  also  carried  out  into  the 
.margin^  and  the  pencil  writing  on  the  envelope 
seemed  to  confirm  the  alterationis  made  in  the  enclosed. 
The  papers  were  deposited  in  an  iron  chest  by  the 
testator^  and  not  kept  for  revision  and  compleition. 
The  death  was  not  sudden :  the  testator  had  ample 
time  to  make  another  will^  if  he  had  so  intended. 
Under  these  circumstances^  the  court  felt  itself  called 
upon  to  pronounce  for  the  operative  effect  of  the 
alterations. 

Implied  revocations  of  wills^  and  testaments  of  per-^ 
sonal  estatcy  fall  in  general  under  the  same  doctrine^ 
and  are  subject  to  the  same  principles  and  rules  as 
those  which  have  governed  the  decisions  in  respect 
to  property  in  land.  But  there  are  also  some  dis- 
tinct considerations  which  apply  to  legacies  in  par- 
ticular. 

Where  a  parent  makes  provision  for  a  child  by  ofademp- 
his  will,  and  afterwards  ffives  to  such  child  a  portion  gaciesby 

*^  *  subsequent 

in  marriage,  if  a  daughter,  or  pays  a  sum  for  esta-  advance- 
blishing  him  in  the  world,  if  a  son,  the  legacy  is  held 
in  general  to  be  adeemed  *.  But  not  so  if  the  provi- 
sion made  in  the  parent's  life-time  be  not  of  the  same 
kind  with  the  legacy',  or  be  made  subject  to  a  con- 
tingency ^  or  if  it  be  made  expressly  in  satisfaction 

•  1  P.  Wms.  681.  Hartop  v.  ^Vhitmore. 

'  1  Bro.  C.  C.  415.  GraTe  v.  Earl  of  Salisbmy. 

'  %AJtk.49U 
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'  of  another  claim  \  or  if  the  two  gifts  be  upon  dif« 
wherever  ferent  terms  *.  YHicre  the  snbject  of  a  specific  Ic- 
of  a  speci-  gacv  18  withdrawn,  the  lecacy  must  fail ;  but  there 

fie  legacy    »     ^  .  '  -.      ,.      ij 

is  with-  are  many  nice^  and  some,  as  it  should  seem^  oyer-- 

legacy'  curious  distinctious,  as  to  what,  to  this  effect^  shall 
be  considered  as  specific.    Where  a  sum  of  money 

tinctions  has  been  bequeathed  out  of  a  particular  fund^  it  has, 

btMcific  for  the  most  part,  been  considered  as  a  general 

u%eBena  l^g^^Js  or  Icgutum  in  numeratis,  so   as  to  entitle 

^Tto^gmt  the  legatee,  if  the  testator  receive  it  in  his  life-time, 

•nbdety.  ^^  j^^^^  j j  ^^^  g^^  ^^j  ^f  j|j^  general  effects  \     But 

other  cases  have  been  decided  a  different  way  *. 

The  courts  on^  this  subject  have  run  into  such 
nicety  as  to  adopt  distinctions  between  a  bequest  of 
a  sum  of  money  due  on  a  bond  from  A.  and  a  be- 
quest of  such  debt  generafly,  holding  the  legacy 
in  the  former  case  to  be  pecuniary,  and  in  the  latter 
to  be  specific "".  And  a  difference  has  sometimes 
been  taken  between  a  voluntary  and  compukoiy 
.  payment  of  a  debt  after  a  bequest  of  the  same; 
considering  the  voluntary  payment  as  not  indicating 
any  change  of  mind  in  the  testator,  and  therefore  not 
an  ademption,  while  the  payment  procured  by  compul- 
sion has  been  looked  upon  as  the  result  of  an  active  step 
taken  by  the  testator  in  derogation  of  his  own  gift  * .  Bat 
this  distinction  has  been  denied  in  other  cases  (2). 

*  3  Bro.  C  C.  192,  '  Id.  Ibid. 

'  1  P.  Wms.  777.  Sa?ile  v.  Blacket,  4  Bac.  Abr.  355. 
'  2  Fonbl.  367.  note  (+). 

■  2  P.  Wms.  330.  Rider  r.  Wager,  andn.  1.  andsee2  Bro.C.C 
111.     1  Eq. C.  Ab.  302.  •  2P.Wmf.3S0.  n.l. 


(2)  4  Bac.  Abr.  355.  n.  (b),  a&d  see  the  note  m  Seijt.  Williams's 
edition  of  the  cases  in  the  time  of  Lord  Talbot,  p,  938.  to  the  case 
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A  conversion   or  specific  alteration  of   the  thing 
bequeathed^  as,  making  a  raw  material,  after  giving 
it  by  will,  into  a  manufietctured  article,  seems  to  be  a 
clear  practical  revocation  **.  Though  by  the  Civil  Law 
it  was  competent  for  a  man  after  he  had  changed  the 
subject  of  a  specific  legacy,  to  declare  by  his  conduct 
that  such  a  change  was  no  ademption  :  and  the  case 
has  been  put  of  a  gold  chain,  which  the  testatoi*, 
after  having  bequeathed  it  by   his  will^    converted 
into  a  cup ;   the  legacy   was  not  adeemed  because 
the  cup  might  be  restored  to  its  former  shape.     This 
distinction,  however,  lias  not  been   adopted  by  our 
law ;  and  Lord  Thurlow  has  declared  it  to  be  con- 
trary to  common  sense  to  say  that,  after  a  legacy  has 
been  extinguished,  the  testator  may  by  his  conduct 
revive  it "  (3). 

•  2Bro.  C.C.  no.  "  Ibid. 


of  Partridge  v.  Partridge  ;  but  see  9  Vez.  Jan.  640.  Coleman  o. 
Coleman,  where  this  distinction  has  been  admitted  as  a  strong  cir- 
camstance  from  which  to  gather  the  intention,  though  not  as  an 
absolute  or  decisive  ground. 

(3)  If  the  words  of  Lord  Thurlow  arc  correctly  reported,  bis 
criticism  on  the  distinction  seems  not  to  have  been  just.  Ilis  rea*. 
son  was  grounded  on  the  supposed  absurdity  of  holding  a  legacy 
which  was  extinguished,  to  be  revived  by  the  conduct  of  the  tes- 
tator; but  the  rule  of  the  civil  law  did  not  admit  the  legacy  to 
hare  been  extinguished. 


(386) 


Section  XX. 
Satisfaction  in  Equity. 

I  SHALL  here  add  a  few  words  on  the  equitable 
doctrine  of  satisfaction^  as  having  an  affinity  with  my 
present  subject^  without  presuming  to  enter  at  large 
into  the  consideration  of  the  cases^  which  would 
greatly  multiply  my  labour  without  much  profit  to 
the  reader. 

Of  the  dis-      This  word  satisfaction,  from  its  frequent  and  too 

Hoc  t  mean* 

ingsof  the  vague  adoption  in  courts  of  equity^  seems  to  have 
faction  and  iutroduccd  uo  Small  confusion  of  ideas^  and  I  venture 
4mcer^  to  question  whether  it  is  often  used  with  technical 
precision.  By  considering  what  it  is  not^  we  shall 
perhaps  be  soonest  conducted  to  the  true  apprehen- 
sion of  what  it  really  is.  Lord  Thurlow  declared 
liimself  to  liave  met  with  continual  disappointment  in 
his  attempts  to  establish  a  broad  and  useful  distinc-. 
tion  between  cases  of  satisfaction  and  performance. 
Since,  however,  we  are  (orbidden  totreat  these  terms 
as  synonymous,  by  the  rules  of  construction  which 
have  separated  them  in  application,  we  must  not  be 
discouraged,  even  by  his  Lordship's  disappointment, 
from  attempting  an  approach  at  least  to  some  practi- 
cal grounds  of  discrimination. 

To  the  class  of  cases  called  cases  of  performance, 
as  far  as  the  decisions  appear  to  have  gone,  those 
seem  properly  to  belongs  wherein  a  man  being  under 


d 
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a  covenant  to  do  something  which  is  4o  take  effect 
after  his  deaths  does  an  act  in  his  life-time^  or  leaves 
a  consequence  to  arise  *  after  his  deaths  which  virta- 
ally  includes^  or  is,  in  substanccy  the  thing  intend- 
ed. Thus  in  Blandy  v.  Widmore  \  where  a  man  co^ 
Tenanted  to  leave  his  wife  620/.  and  died  intestate, 
and  the  wife's  distributive  share  came  to  more  than 
6201. ;  and  in  Wilcocks  v,  Wilcocks^  in  which  a 
man  on  his  marriage  covenanted  to  buy  lands  to  tha 
value  of  2002.  per  atmum,  and  to  settle  them  by 
way  of  strict  settlement,  and  afterwards  purchased 
lands  of  that  value,  but  made  no  settlement,  and 
died,  and  left  the  purchased  lands  to  descend  to  his 
eldest  son,  the  eventual  benefit  in  both  these  cases 
operated  as  a  presumed  performaneey  and  not  as  a  sa- 
tisfaetian  of  the  engagement  ^  It  is  true,  that  in 
Wilcocks  V,  Wilcocks,  the  eldest  son  took  by  the 
event  a  fee  simple  instead  of  an  estate  in  tail,  but  he 
was  not  the  person  to  take  an  objection  on  that 
ground ;  and  Sir  Joseph  Jekyll,  in  observing  upon 
this  case  ^  declares  his  opinion,  that  if  the  eldest 
son  had  aliened  the  fee,  and  died  without  issue,  the 
second  son  could  not  have  recovered  the  estate  by 
virtue  of  the  settlement ;  whieh  observation,  if  just, 
furnishes  a  strong  distinction  between  a  case  of  per# 
formance  and  a  case  of  satisfaction  ; .  for  as  a  satis* 
faction,  it  is  very  clear  it  eould  have  only  bound 
those  ( 1 )  by  whom  the  benefit  was  felt '. 

•  I  P.  Wms.  323.  *  2  Vern.  ^5^, 
^  Lae  r.  Cox,  3  Atk.  41 0^ 

•  3  P.  Wms,  225, 

•  Vide  Wilson  v.  Figott,  2  Vcz.  Jan.  365, 


(1)  The  reporter,  indeed^  adds  a  query,  whether,  if  the  elflest 
fpn  bad  died   before  the  next  term,  so  as  that  he  cou)d  not  haTH 
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In  cam  of  this  dans^  thou^  4ke  inlentiM  «ay  oat 

be  manifested  in    ex|>re8Bion^    yet  if   an  ooiitm^ 

grcmnib  of  inference  exist,  Uie  thing  iat^kfed  or  en* 

gaged  to  be  done  being  m  ^^ct  pierfornied,  tbe  pre- 

smnption  against  double  portions  or  proviaons  pee^ 

There  may  Tails  ^.     It  seems,   indeed,  that  if  the  effect  cf  the 

^^T'  tiiiDg  be  partly  pepformed,  such  partial  perfonnaiics 

^^^*        fulfik  the  obligation  pro  tatUo  in  equity :  thus  ivfiere 

^  a  sum  of  30,000/.  'was  covenanted  by  a  man,  on  hii 

marriage,  to  he  laid  out  in  land  io  be  settled  on  him- 

belf  for  IkTe,  f^Eth  lenKiinder  to  fais&r9t  and  other  9o« 

in  tail,  and  the  covenajiter  died,  haviq^  laid  out  onljr 

a  smafl  part  of  that  sum  on  the  purchase  of  soiae 

Iand>  which  he  left  to  descend  to  his  eUest  son.  Lord 

Talbot  decreed  it  a  perfiormance  fro  tanto  '^^    So  alio 

the  rule  seems  to  he,  that  where  a  man  coveaants  to 

Constrac   do  an  act,  and  he  does  that  which  may  be  conTerted 

tive  per- 

formiuDce    tnto  a  porformanoe  of  his  coMaant,  he  shaU  be  pre- 

by  II  coUih 

teniact.  siuned  in  equity  to  Inure  ddne  it  with  that  intso^ 
tioD.  Tbiia  wiieve^  one  coTepanted  by  his  mame^e 
setlkment  with  the  trustees  to  pay  to  them  two  se- 
veral sums,  amounting  to  4000/.  to  be  laid  oat  in  IsmI; 
to  be  settled  to  the  uses  of  die  marriage,  aad  dU 
not  pay  the  aame,  but  after  having  purchased  an 
estate  for  21502.  died  inteetate,  without  having  made 
any  settlement  cf  such  estate,  though  it  was  stroagiy 
CMitfinded,  that  as  the  husband  had  covenanted  to 

'  Vide  Wejrland  v.  WejrlAnd,  2  Atk.  632.  Prince  v.  Stebbiog, 
2  Vez.  Jan.  409. 
'  Lechmere  v.  the  Earl  of  Carlble,  3  P.  Wms.  227. 
^  Snowden  v.  Soowden,  3  P.  Wms.  227.  in  Notts. 


suffered  a  recovery,  the  second  son  ought  then  to  hare  been  bvrtd 
of  his  chance  under  the  settlement. 
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pay  the  money  to  the  trustees,  he  could  scarcely 
mean^  a  peFformance  when  he  purdiased  knd  him* 
9elfj  yet  his  Honour  declared^  after  admitting,  that 
if  the  cas0  had  heen  ris  mtegra,  he  should  have 
thought  the  reasoning  made  use  of  entitled  to  great 
coiiisSderation^  that  the  case  was  within  die  principle 
of  Lechmere  v.  the  Earl  of  Carltsle. 


But  ii  seems  a  settted  rale,  that  ta  constilwle  a  iiie  con. 
perforaiaatee,  the  eventual  henefiti  must  correspond  perform- 
in  time  with  the  period  at  wbicfa'  the  stipulated  bene-  corre^ 
fit  was  to  take  place:  thus  ii4iepe  a  testator  being  Smewuh 
iwder  a  bond  to  leave  3062.  to  be  paid  in  one  month  u^di^V 
after  his  death,  bequeathed  a  hsgacy  of  50(K.  to  be  ^^* 
fftid  in  MX  months;,  this  was*  he]d<  to  be  no  performr 
aace '. 


true  reason  of  the  diffieaby  wkicb  has  been 
so^  oftm  conftoied^  of  separating  oasM  of  perfonov- 
SJtce  firoin  cases*  of  saiis^aofibn,  seems  to  have  arisen 
Irom  Ae  want  of  ann^xi^a  just  idea  to  thewotd 
sailiafuctim^  whick  ift,  in  tnith3  a  term  of  loose  and 
general  signification,  according  to  the  use  which  has 
been  always  made  of  it  in  the  courts  of  equity ;  and 
has  been  adopted  popidkrly  to  expness  the  final  and 
siibstaintialeffect,  as  wdl  of  cases  of  perfonmn^ei  as 
of  case»of  siec^ion^  and  cases  of  ademption  ov  revo.-- 
€ati9^,  whioH  Bxe^  the  terms  truly  expressive  of  the 
distinct  means  and  eipei|ttiona  of  law,  by  which  the 
result  described  by  the  word  satisfaction  is  severally 
produced.  It  wouU,  it  is  conceived,  be  very  difficult,  if 
not  impossible^  to  suggest  an  examine  of  a  pure  case 

'  Haynes  o.  Mtco,  1   Bro.  129.  and  see  Richardson  v.  Elphin-  * 

seoMy  4  Yes.  ^ii.  464^    9se  Garthshore  ir.  Chafie,  10  Ves. 

Jon*  J. 

1 


UtMiBt^ 
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of  satiifoetion^  rf  we  treat  the  term  as  having  an  ex- 
cinsive  and  appropriate  tense,  and  not  rather  as  ge« 
nerically  comprehending*  certain  specific  varieties  of 
eqjDitable  rules  and  technical  consequences. 

Every  case  upon  a  will  made  by  a  person  under  a 
genend"    binding  contract^  unless  it  be  considered  as  an  actual 

term,  «i-  !•      «       . 

tircMinc     performance^  can  only  amount  to  a  case  of  election ; 

the  final  ef^  i»      .  «      «  •         •»  ^       •«  m  «      • 

fed  of  pci^  for  how  can  a  testator  by  his  WiU  forcibly  substitste 
dectioo^ '  another  thing  in  the  place  of  that  thing  which  he  wu 
cstioD^     bound  by  his  contract  to  perform ;  or  how  can  sach  a 
^    substitutionary  disposition  have  any  other  operation 
than;  by  giving  a  better  thing  in  lieu  of  the  thing  eon* 
tracted  for^  to  engage  and  ensure  the  choice  of  the 
devisee  or  legatee^  on  highly  presumable  gprounds  of 
pr^erence  ?    If  such  a  case  is  termed  a  case  of  M' 
ttsfactian,   it  is    because   such  is  the  final  conse- 
quence of  an  election;  for  it  may  be  presumed 
almost  as  certain  that^  where  a  greater  is  proposed 
in  the  place  of  an  inferior  benefit^  the  condition  will 
be  accepted.    In  strictness^  therefore^  this  is  a  pure 
case  of  election^  or  of  eatisfactian  working  by  dec- 
tion.  ' 

Payment  is  performance.  Thus  where  a  legacy  is 
bequeathed  to  a  creditor^  equal  to  or  exceeding  the 
amoUQt  of  the  debt»  the  debt  is  considered  as  meant 
to  be  answered  by^  or  included  in^  the  gift  This  is 
therefore  a  8ati$faction  by  performance  (2). 

« 

Where  a  man>  having  granted  a  benefit  or  provision 
by  a  voluntary  and  revocable  instrument^  by  a  sabse* 


i%)  Vid.  post.  Cap*  V.  S^t.  %  where  this  mle  of  ^iwimi^^ 
Bore  largely  considered. 
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quent  instrument  makes  an  advancement  of  some  other 
bounty,  or  gratuity,  by  way  of  provision,  to  the  same 
object  (3),  and  the  circumstances  of  the  case  w^arrant 
the  inference  that  the  second  provision  was  meant  ta 
take  place  of  the  first,  this  is  not  properly  a  case  of 
satisfaction.  A  satisfaction  it  ultimately  may  be,  but 
the  true  operation  of  it  is  to  revoke  or  adeem  the  le- 
gacy. Neither  is  the  term  satisfaction  expressive,  in 
any  other  sense  than  as  a  discharge,  of  its  ultimate 
effect  in  equity,  since  a  smaller  sum  given  in  the  life- 
time may,  under  circumstances,  annul  a  greater  pro- 
vision by  will\ 

But  if  a  legacy  of  a  larger  sum  can  be  wholly  set  , 
aside  by  the  substitution  of  a  less,  this  cannot  be  called 
a  performance,  still  less  a  satisfaction  hy  performance, 
and  less  still  a  satisfaction  hy  election ;  but  there  seems 
to  be  no  impropriety  or  confusion  of  terms  in  calling 
it  a  satisfactiony  (meaning  only  thereby  a  discharge), 
hy  revocation  or  ademption.  And  this  phrase  is  the 
more  appropriate,  because  it  is  certainly  not  in  strict- 
ness of  legal  language  an  ademption  or  revocation 
simply :  it  is  a  satisfaction  working  hy  zooj^o/*  revoca- 
tion ;  for  in  truth  it  operates  as  a  revocation  on  a  prin- 
ciple of  equitable  presumption'. 

It  does  not  redound  much  to  the  accuracy  of  a 
science  to  multiply  terms,  and  apply  different  rules  to 

'  Vide  Hartop  v.  Whltmore,  1  P.  Wms.  680.  Shudall  v.  Jekyll, 
At>.517.  Rosewell  v.  Bennett,  3  Atk.  77. 
'  Vide  Ellison  v.  Cookson,  1  Vez.  Jun.  100. 


■ 

(3)  Vid.  post-  Cap.  V.  Sect.  1.  where  the  doctrines  of  equity  on 
the  subject  of  doable  portions  is  considered  more  at  large. 
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them^  without  first  distinguishing  between  the  differ- 
ent ideas  to  be  implied  by  those  terms :  and,  there- 
fore, until  the  word  '  satisfaction'  has  a  more  appro*' 
priate    and    exchisive    sense,    it  will  only  perplex 
the  subject  to  talk  of  cases  of  satisfaction  as  dis- 
tinguished from  cases  of  performance,  cases  of  elec- 
tion, and  cases  of  revocation.     The  idea  which  i» 
meant  to  be  conveyed  by  satisfaction,  simply  used,  is 
neither  descriptive  of  cases  of  performance,  cases  of 
election,  nor  cases  of  revocation.     It  is  not  descriptive 
of  performance^  because  it  is  not  used  to  signify  the 
identical,  or  substantial,  or  virtual  effectuation  of  the 
thing  contracted  to  be  done,  but  the  substitution  of 
one  thing  for  another.     And  as  there  are  only  two 
sopts  of  cases,  wherein  a  st^stilution  can  take  place, 
viz.  where  the  thing  to  be  doiie  is  voluntary,  and 
where  it  is  obligatory  or  resting  in  contract,  in  the 
former  of  which  cases  the  satisfaction  operates  by 
revocation^  in  the  other,  by.  putting  the  party  bene- 
fited to  his  election,  the  final  consequence  07dy  of  each 
€|>eration  is  properly  expressed  by  the  word  satisfac- 
tion. 


(    393    > 
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REPUBLICATION  OF  WILLS. 


Sectiok  f. 

77te  Doctrine  of  early  Dechion^. 

After  tlie  statutes  Sa  ud  aiHen.  a  the  cowta^ 
of  Justice  were  frequently  divided  on  the  validity  o£ 
parol  republications  of  wills  of  lands ;  and  it  appears 
tbat^  lA  opposition  to  the  cImv  sabso  of  those  statutes^ 
the  fitvour  with  which  ail  testemealaFy  dispositioBa 
vmse  regaided,  sometittAea  gjov^the  ^GecteC  a  repub- 
lication to  sligkt  and  uaeoasider ed  expFes^tona  In 
the  case  of  Beckford  m.  IWaecott%.  which  was  de^^ 
teimned  in  the  37tb  year  <^  Eliaabeth^  a  man 
seised  of  lands  in  A.  devised  the  same  to  B.  and  C.  and 
appointed  them  his  executrixes^  and  then  purchased 
other  lands  in  A.^  and  being  requested  to  selt  the  lands 
which  he  had  lately  purchased^  refused  so  to  do^  say- 
ing, '^  No^  they  shall  go  with  my  6ther  lands  in  A.  to 
my  executrixes ;''  and  afterwards  being  sick^  the  will 
was  read  to  him^  without  his  making  any  observation ; 
but  in  a  codicil,  which  he  annexed,  he  gave  legacies 
of  gooda  to  other  peraons  on  hitf  death.  Upon  a  quea* 
tion  being  made,  whether  by  these  words  spoken  to  a 
stranger^  the  will  was  republished,  so  as  to  make  the 

•  Cro.  El.  493. 
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new  purchased  lands  pass ;  Fenner^  Oinch^  and  Pop* 
ham  held  them  to  amount  to  a  new  publication  (1). 

In  Fuller  v.  Fuller  (2)^  which  took  place  much  aboot 
the  same  time  with  that  of  Beckford  v.  Pamecott^ 
where  the  devise  was  to  the  testator's  son  Richard^ 
and  the  heirs  of  his  body ;  which  Richard  afterwards 
died  in  the  life-time  of  the  testator^  and  the  testator 
said^  "  My  will  is^  that  the  sons  of  Richard,  my  de- 
ceased son,  shall  have  the  land  devised  to  their  fath^^ 
as  they  should  have  had  if  their  father  had  lived, 
and  died  after  me/'  Popham  and  Fenner  held,  that 
this  was  a  new  publication  to  carry  the  land  to  Rich- 
ard's son,  but  Gawdy  and  Ginch  were  of  a  contrary 
opinion. 

The  point  of  republication  was  also  frequently  in 
a^tation  after  the  statute  of  29  Car.  2.  c.  3.  and  there 
are  early  decisions  of  great  laxity  on  the  subject,  not- 
withstanding the  provisions  of  that  sta(ute.  Thus,  in 
Cotton  V.  Cotton  ^  which  was  before  the  Court  of 
Chancery  in  the  year  after  the  passing  of  the  statute 

^  Freem.  264.  2  Ch.  Rep.  138. 


(1)  According  to  the  report  in  Mod.  404.  Gandy  J.  doabled. 
Dyer,  143  a.  marg.  pi.  55.  cites  S.  C.  as  adjudged^and  says,  the  mai|i 
reason  giyen  by  Fenner  was,  that  the  annexing  of  the  codicil 
amounted  to  a  new  publication^ 

(2)  Cro.  El.  423.  In  Mod.  353.  where  the  same  case  is  report- 
ed, the  reporter  adds  a  qnery,  and  says,  the  reason  given  for  the 
difference  in  opinion  was,  because  the  last  publication  was  not  in 
writing ;  but  the  others  thought  there  was  enou^  before  in  writ- 
ing, to  pass  the  land  to  the  issues ;  though  there  they  were  to  take 
by  descent,  but,  under  the  republication,  by  purchase.  The  better 
opinion  appears  clearly  to  hare  been  that  6f  Gawdy  and  Cliocb, 
according  to  the  analogy  of  all  the  best  cases. 
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of  frauds^  A.  being  seised  of  several  lands  in  D.  made 
his  will^  devising  his  lands  in  D.  and  all  other  his  lands 
and  tenements  whatsoever  unto  his  wife^  and  after-* 
wards  purchased  other  lands,  and  then  discoursing 
with  B.,  B.  desired  him  to  let  him  have  those  newly 
purchased  lands  at  the  rate  at  which  he  bought  them ; 
and  the  testator  answered,  ^'  No/'  for  that  he  had  made 
his  will  and  settled  his  estate,  and  he  intended  that  his 
wife  should  have  his  whole  estate ;  the  court  inclined 
strongly  to  hold  this  a  new  publication,  and  particu- 
larly with  respect  to  the  lands ;  and  that  it  was  not 
material  that  the  words  should  have  been  expressed 
animo  testandi,  for  that  must  necessarily  be  intended 
when  the  discourse  had  particular  reference  to  the 
will.  By  the  report  of  the  same  case  in  Chancery 
Reports,  it  appears  that  the  point  of  republication 
waa  referred  by  the  Court  of  Chancery  to  a  trial  at 
law,  at  which  a  special  verdict,  by  the  direction  of 
Lord  Chief  Justice  North,  was  found,  and  on  a  so* 
lemn  argument  before  all  .the  Judges  of  C.  B.  they 
unanimously  gave  judgment  for  the  devisee  against 
the  heir  at  laW. 

About  forty  years  afterwards  it  was  held  by  Lord  Whether 

there  can 

Macclesfield,  when  he  sat  as  Chief  in  the  Kine^'s  be  any  im. 
Bench,  that  since  the  statute  of  Charles,  there  could  pJbiic^ 
not  bo  an  implied  republication  of  a  will  of  lands,  wm,^since 
even  by  the  execution  of  a  codicil  referring  thereto,  ^tfn^ 
but  that  the  will  .must  be  re-executed  (3).     At  a  trial 
at  bar  before  his  Lordship  and  the  other  Judges  of  the 


-*«ifca#i*aa^kMMMi^ 


(3)  That  a  will  may  be  republished  by  the  testator^s  repeating 
upon  it  the  ceremonies  required  by  the  statute^  Tid.  Herbert  9.  Tar* 
lMkI>  I  Sid.  1«S»    !  Reih  689. 
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King's  BeQcb,  the  facts  of  the  case  appeared  to  he 
these.  The  Earl  of  Ba(b%  by  hi»  will  dated  Octobet 
the  Utb^  1684^  dtriy  ex«cttte4  took  notice  that  his 
lands  were  settled  upon  his  sons  Charles  and  Jobn^  in 
tail  male^  and  then  djeyised  in  these  words :  In  case 
my  sons  shall  have  mo  issue  nafte^  then,  for  die  pve- 
serv«tk>n  of  my  aame  and  ibmily^  I  defiae  my  saidi 
laad»  unto  my  bro<lier  B.  G.  and  the  heirs  Moie  of  his 
body  isauiog.  B.  G.  di»d  ii^  Ibe  fife-tioie  of  die  tes- 
tatoi>  having  issue  Oeovge  then  Lord  ianedMVti,  by 
which  the  devise  toB.  6.  im  tail  male  hfsed.  On  the 
]&th  of  August^  1701,  <be  testator  seat  for  seten  pep- 
sons  and  said,  '^  I  sent  Ant  you  to  be  witnesses  to  my 
wJH/'  soiBetime«  varying bia  phrase,  aadsaying,  '"'tO'be 
witnesses  to  the  republication  of  my  wiH ;"  and  then 
took  a  codieil,  dated  15th  Aagust>  170t,  ia  one  band 
and  the  wiU  in  the  other^  and  said,  this  is  my  wiH 
whereby'  I  have  settled  my  esttite,  aad  i  publish  Ais 
codicil  as  part  thereof ;  and  then  signed  the  codwil^ 
(which  lay  upon  the  table  with  the  will)  in  the  presence 
of  the  witnesses,  who  subscribed  it  in  hit  presence. 

By  the  codicil,  he  devised  in  these  words: 
'^WhereaS)  I  heretofore  made  my  will,  dated  VI  th 
October,  1684,  which  I  do  not  intend  vrhoMy  to  rO'^ 
voke,  but  in  regard  to  the  many  accidental  and  alts* 
rations  in  my  fhmily  and  estate,  I,  by  this  codicil^ 
which  I  appoint  to  be  taken  as  part  of  my  will,  de« 
vise  as  follows ;''  and  then  devised  divers  mainDfs^  tot 
to  bis  son  Qiarlea  and  hisbeirs,  and  1002.  pit  amwm 
to  his  nephew,  then  Lord  Lansdovm,  for  life.  He 
then  put  the  v?iH  and  codicil  togetiier  in  a  sheet  of 
paper,  and  sealed  them  up  in  the  presence  of  the 

'  Panphrass  v.  Lord  LansdowD,  Van.  Abr.tk.  l>Bf«  (2)  V^ 
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same  witaesses^  l^utthe  wiU  wm  not  uoftilded  in  their 
presence^  Qor  did  any  of  tbem  wxke  their  Amines  a« 
vitaesaesoo  or  under  the  mil,  m  on  the  samepaper^ 
bat  to  the  codicil  only.  And  by  Piarker^  Ch.  4.  awi 
by  the  whole  courts  this  was  Md  no  repubticfritton ; 
for,  since  ith^  statute  ^  Car.  2.  there  shall  be  no  re^ 
ptihlicatioH  hy  mplieation,  but  the  mil  must  be  re- 
executed^  otherwise  a  de¥ise  of  lands  shall  n^t  be 
good. 

m 

Sir  William  Lytton  ^  by  his  will  33d  Majrch,  1700, 
devised  all  his  lands  to  his  nephew  Lytton  Strode 
and  his  heirs^  and  directed  that  he  should  take  the 
surname  of  Lytton :  and  his  personal  estate  be  de« 
vised  to  Dame  Russell^  his  sister^  and  LytUm  Strode, 
and  made  them  bis  executors.  After  his  will  made. 
Sir  WiUiam  Lytton  purchased  the  equity  of  redtmp* 
tioB  from  the  mortgagofs  in  fee,  of  premises  which 
were  mortgaged  to  him  before  be  made  his  wiH  ;  and 
on  the  Idth  June,  1704,  by  a  codicil  attested  by 
three  witnesses,  be  said,  I  make  this  codicil  which  I 
will  shall  be  added  to  and  be  part  of  my  last  will 
which  I  have  formerly  made ;  and  the  Lord  Chancel* 
lor  Cowper,  assisted  by  Sir  John  Trevor,  Master  of 
the  Rolls,  Lord  Chief  Justice  Trevor,  and  Mr.  Jus- 
tice Tracy,  on  the  16th  June,  1706,  decreed  that 
this  was  not  a  republication,  for,  that  since  the  sta- 
tute of  frauds,  there  could  be  no  devise  of  lands  by 
an  impUed  republication  ;  for  the  paper  in  which  a 
devise  pf  lands  is  contained,  ought  to  be  re-exectUed 
in  the  j^esence  of  three  witnesses. 

With  respect  to  the  first  of  these  two  cases,  deter-  ifaneitai^ 
mined  by  Lord  Parker  and  the  Judges  of  the  Court  toKd* 

'  LyUon  v.  Lady  F«lklaad|  Viii.  Abr.  tit  Der.  (Z.) 
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jiuiiein,    of  King'8  Bench^   though  the  resolution  seems  to 
in  the  teft-  liave  been  grounded  upon  the  rule  then  adopted^  of 
time,  the    holding  the  statute  of  frauds  to  be  inconsistent  with 
M^d^  &11  implied  republications  of  wills^  and  which  conse- 
[f^°of  oie  quently  forbad  such  effect  to  be  given  to  a  codicil 
^'f  JiTc  to  which  declared  no  positive  intention  to  republisk  the 
B  acbOm   ^^ »  Y^^^  according  to  the  principle  of  the  case  of 
chwr       Brett  V.  Rigden  •  above  mentioned^  and  the  rule  of 
construing  a  republication  of  a  will  not  to  expand  or 
alter  the  sense  of  its  expressions^  or  the  legal  effect 
of  its  limitations,    but  to  apply  those  expressions 
and  limitations  to  the  existing  state  of  the  subjects 
and  objects  of  the  dispositions  at  the  date  of  the  re- 
publication^  it  does  not  seem  that  any  other  judgment 
could  have  been  given,  even  on  the  supposition  that 
the  will  was  republished  ;'for  if  a  will  limits  an  es- 
tate to  go  by  descent,  and  the  person  through  whom 
the  descent  is  to  be  transmitted  dies  before  the  tes- 
tator, the  devise  clearly  lapses ;  and  if  such  will  is 
republished,  no  person  can  take  an  estate  under  it 
in  any  other  way,  than  in  that  in  which  the  original 
limitation  was  calculated  to  give  it  to  him  :  he  can- 
not take  as  a  purchaser  what,  according  to  the  ef- 
fect of  the  limitation,  he  was  designed  to  take  by 
descent. 

The  same        The  principle  of  this  reasoning  was  recognised 

thedevue  in  Sympson  V,  Hornsby  *,  the  question  in  which  case 

fate  to  a  arose  upon  the  will  of  one  T.  A.  who,  having  a  wife 

£^dn  of  and  only  two  daughters,    devised  lands  in   several 

.  •wiceJlU  towns  to  his   wife,  for  life,  for  her  jointure ;  and, 

woi^s  cifter  the  death  of  his  wife,  to  his  daughter  Bridget 

want  of**^  and  the  heirs  male  of  her  body ;  and  for  want  of 

rachiisvc*' 

*  Plowd.  345.  and  see  Hartop's  case,  Cro.  El.  243t 

'  Free.  Ch.  430. 
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suchissue^  to  his  daughter  Jane  for  her  life^  and 
after  her  deaths  to  her  first  and  other  sons,  in  tail 
male  successively,  with  several  remainders  over. 
Bridget  died  in  her  father's  life-time,  leaving  issue  a 
son,  vrhom  the  grandfather  took  into  his  own  house, 
and  expressed  much  kindness  for.  Afterwards  the 
grandfather,  made  a  codicil  which  began  thus :  "  A 
codicil  to  be  annexed  to  my  will."  And  thereby  he 
gave  some  part  of  a  leasehold  estate,  (which,  by  his 
will  was  given  to  his  daughter  Bridget)  to  her  son, 
added  another  trustee  for  some  charities,  and  duly 
executed  the  same.  And  the  Lord  Chancellor,  after 
looking  into  the  books,  said  he  found  it  already  set- 
tled, that  Bridget  dying  in  the  life-time  of  tlie  testa- 
tor, the  heirs  male  of  her  body  could  not  take  by 
purchase,  for  these  words,  '  heirs  male  of  her  body,' 
were  inserted  to  express  the  quantity  of  the  estate ; 
though  if  the  thing  were  res  integra,  he  thought  it 
plainly  the  intention  of  the  testator,  that  Jane  should 
not  take  till  there  should  be  a  failure  of  the  issue  of 
Bridget,  for  this  he  thought  the  words  for  want  of 
such  issue  fully  imported. 

These  cases,  therefore,  contained  circumstances 
which  would  have  been  an  answer  to  the  claims  set  up 
under  the  will  on  the  ground  of  its  being  republish- 
ed by  the  codicil,  without  opposing  the  doctrine  of  an 
implied  republication ;  for,  upon  the  principle  just 
above  discussed,  the  republication  of  the  will  would  . 
not  have  extended  the  devise  to  the  parties  claiming 
by  reason  of  it  in  those  cases.  However,  in  Lord 
X^ansdown's  case,  we  have  observed,  that  Lord  Par- 
ker in  terms  denied  the  possibility  of  any  implied 
republication  of  a  will  of  lands  since  the  statute  of 
frauds ;  and  in  the  case  above  mentioned  of  Lytton 
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V.  Falkland,  the  resolution  tovJd  only  be  founded 
upon  the  supposed  effect  of  the  statute^  to  exclude 
all  implied  republications^  ^here  real  property  was 
in  question. 


Section  IL 
Of  the  Republication  by  CodicU. 

ABOUT  ten  ytars  after  Lord  MaccIesfisM^  then 
Lord  Chief  Justice  Parker^  had  decided  the  case  of 
Panphrase  r.  Lord  Lansdown,  in  the  Court  of  King's 
Bench>  Acherley  ©.Vernon  *  came  before  him  in  the 
Court  of  Chancery^  when  his  Lordship  held  an  opi- 
nion on  this  subject^  not  conformable  to  that  which 
he  is  represented  to  have  pronounced  on  the  former 
occasion.    The  case  was  as  follows : 

J.  S.  by  a  will,  properly  executed,  dated  the  17th  Ja- 
nuary, 171 1,  devised  to  M.  his  wife  1000^  per  annunij 
for  her  life,  to  issue  out  of  his  real  estate  at  H,,  &c. ;  to 
his  sister  E.  200/.  per  atmum,  for  her  life ;  and  lOOM.  to 
L.  her  daughter,  for  her  portion ;  and  after  other  lega- 
cies, he  devised  the  residue  of  his  real  and  personal 
estate  to  A.  B.  C.  D.  and  E.  and  their  heirs,  execu- 
tors, and  administrators,  on  trust  to  vest  the  residue 
of  bis  personal  estate  in  lands  of  inheritance,  and 
directed  that  his  trustees  should  stand  seised  and  pos- 

f  •  Com.  381, 
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'sessed  of  his  real  and  personal  estate  to  the  uses  of 
Ills  will^  during  his  wife's  life ;  and  after  her  decease^ 
if  he  should  die  without  issue^  to  the  intent  that  his 
freehold  and   leasehold  estates,  and  the  lands  to  be 
purchased,  shouM  be  settled  to  the  use  of  the  defend- 
ant G.  for  99  years ;  then  to  his  first  and  other  sons 
in  tail  male,  &c.     J.  S.   purchased  several  fee-farm 
rents,  assart  rents,  and  other  lands  and  tenements, 
and  then  by  a  codicil,  dated  2d  February,  1720,  being 
two  days  before  his  death,  he  recites,  that  he  made  a 
will,  dated   1st  January,  1711,  and  then  says,   "I 
hereby  ratify  and  confirm  the  said  will,  except  in  the 
alterations  hereafter   nientioned.      The    portion  to 
my  niece  L.  shall  be  made  up  6000/.  and  what  I  have 
^iven  to  my  sister  and  niece  shall  be  accepted  by  them 
in  satisfaction  of  all  they  may  claim  out  of  my  real 
and  personal  estate,  and  on  condition  they  release  all 
right,  &c.  to  my  executors  and  trustees  in  my  will 
named  ;  and  thus  havipg  provided  for  my  sister  and 
niece,  I  devise  all   the  lands  by  me  purchased  since 
my  will,  -to  my  trustees  and  executors  in  my  will 
named,  to  the  same  uses,  and  subject  to  the  same 
trusts  to  which  I  have  mentioned  to  devise  the  manor 
of  H.,  and  the  bulk  of  my  estate ;  and  I  revoke  that 
part  of  my  will,  whereby   I  appoint  A.  B.  and  C. 
three  of  my  trustees  in  my  will,  and  I  desire  K.  and 
N.  to  be  two  of  my  trustees,  and  devise  my  said  real 
estate  to  them  accordingly."     Lord  Chancellor  Mac- 
clesfield decreed,  that  the  will  was  confirmed  by  the 
codicil ;  that  J.  S.'s  signing  and  publishing  his  codi- 
cil,  in  the  presence  of  three  witnesses,  was  a  repub- 
lication of  bis  will,  and  both  together  made  but  one 
will ;   and  by  the  said  will  and  codicjl,  his  fee-farm 
rents,  assart  rents,  and  lapds,  contracted  to  be  pur- 
chased, and  all  his  real  and  personal  estate,   (except 

2d 
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the  copyhold  purchased  before  his  will)  did  well 
pass.  On  appeal  to  the  Lords^  the  decree  was 
affirmed. 


Notwithstanding  the  codicil  in  the  case  last  pro- 
duced expressly  confirmed  the  will,  yet  the  decree  of 
the  courts  and  judgment  of  the  Lords^   have  been 
considered  as  standing  on  the  general  ground^    that 
ex^ety  executed  codicil  refers  to  and  acts  upon  the  will^ 
and  must  in  its  nature  not  only  suppose  the  existence 
thereof^  but  must  attract  it  into  an  union  with  itself^ 
bringing  it  down  to  its  own  date.     And  upon  the 
authority  of  this  case  it  stands^  that  whatever  be  the 
apparent  purpose  of  making  the  subsequent  instru- 
ment^ and  whether  the  subject  of  its  express  dispo- 
sition be  real  or  personal  estate^  if  it  import  to  be  a 
codicily  and  have  the  signature  of  the  testator^  and 
the  attestation  of  three  witnesses^  agreeably  to  the 
directions  of  the  statute  in  respect  to  wills  of  real 
property^  it  will  have  the  effect  of  republishing  the 
wiD. 

This  interpretation  of  the  ground  of  the  decree 
in  Acherley  v.  Vernon^  seems  to  be  built  upon  the 
general  expressions  of  Lord  Macclesfield^  in  that 
case^  '^  that  the  codicil  being  executed  and  attested 
by  three  witnesses,  was  a  republication  of  the  wiD ; 
and  that  they  became  one  will  ;'*  and  this  seems  the 
safest  ground  for  the  doctrine  to  rest  upon^  for  the 
w6rds  of  confirmation  in  the  codicil^  in  Acherley  v. 
Vernon,  and  those  declaring  the  codicil  to  be  part  of 
the  will,  were  only  the  expression  of  the  tacit  mean- 
ing of  every  codicil,  which  in  its  very  nature  sup* 
poses  and  recognises  the  existence  and  operation  of 
the  antecedent  will. 
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That  this  was  Lord  Hardwicke's  understanding  of 
the  case  of  Acherley  v,  Vernon,  clearly  appears  from 
the  expressions  used  by  him  in  Gibson  v.  Lord  Mount- 
fort*,  where  his  lordship  says,  that  in  Acherley  v.  Ver- 
non, it  was  the  opinion  of  the  judges,  that  the  codicil 
was  incorporated  with  the  will,  which  made  it  a  re- 
publication:  thence  deducing  this  general  proposi- 
tion, that  every  codicil  executed  according  to  the  sta- 
tute of  frauds,  to  whatsoever  part  of  the  property  it 
may  relate,  operates  as  a  republication  of  the  will. 
It  was  admitted  for  the  heir,  said  his  lordship,  that 
though  it  is  a  codicil  only  to  a  personal  estate,  yet  if 
there  is  a  general  clause  of  confirmation  of  the  will, 
that  that  will  make  the  codicil,  duly  executed,  a  re- 
publication of  the  will.  But,  said  the  same  Chan- 
cellor, this  will  make  every  codicil  a  republication,  if 
it  is  executed  by  three  witnesses,  though  it  relates 
only  to  personal  estate ;  for  a  codicil  is,  undoubtedly^ 
a  farther  part  of  the  last  will,  whether  it  be  said  so 
or  not. 

But  in  the  Attorney-General  v.  Downing',  the 
Court  seemed  to  be  inclined  to  a  middle  course  be- 
tween the  case  of  Acherley  v.  Vernon,  wherein  the 
mere  act  of  making  a  codicil,  executed  according  to 
the  statute,  was  a  republication,  and  those  of  Pan- 
phrase  V.  Lord  Lansdown,  and  Lytton  v.  Lady  Falk- 
land, in  which  all  implied  republication  was  excluded; 
by  requiring  an  intention  to  republish  to  be  declared 
or  expressed,  or  otherwise  distinctly  manifested^  by 
the  testator,  in  order  to  give  to  his  codicil  that  effect. 
And  Lord  Chancellor  Camden  held,  that  the  annexa- 
tion of  the  codicil  to  the  will  was  one  of  the  modes  by 

!  1  Vez.  492,  3.  •  Ambler,  571. 


*   *» 
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which  duch  intention  might  be  declared^  and  was 
therefore  a  republication.  His  Lordship  seemed  to 
thinks  that  the  expressions  used  in  the  codicil^  in 
Acherley  v.  Vernon,  were  the  foundation  of  the  de- 
cree ;  for  the  words,  he  said,  were  so  blended  with«  and 
incorporated  into  the  will,  that  the  one  could  not 
stand  without  the  other. 

The  pre.         Ry  the  scttliufi:  casc  of  Bamcs  V,  Crowe*,  the  case 

Bent  dor-  J  o  ' 

trine  holds  of  Acherlcv  V,  Vemou  has  been  set  up  as  the  cnreat 

every  codi-  •'  .  i_       /•  ii 

cii.  unless  authority  on  this  subject,  to  the  full  extent  of  the 
fined  in  ex-  doctriuc  ascribcd  to  it  by  Lord  Hardwicke,  in  Gibson 
nepabiica-  V.  Mouutfort,  as  abovc  laid  before  the  reader;  and 
*  previoQi  the  effect  of  annexation  was  there  denied,  as  being 
^dicif  be  ouly  parol  evidence  of  a  republication,  which  Lord 
andat-  Commissioner  Eyre  said,  could  not  be  received  since 
c^i^^^gto  the  statute  of  frauds.  ''  If  we  disentangle  ourselves 
thestatate.  ^^^^  ^^  ^^^  ^^^  jj^^  j^^^j  Commissioner,  that  there 

shall  be  no  republication  without  re-execution,  the 
principle  that  a  codicil,  attested  by  three  witnesses, 
shall  be  a  republication,  seems  intelligible  and  dear. 
The  testator's  acknowledgment  of  his  former  will, 
considered  as  his  will,  at  the  execution  of  the  codicil, 
if  not  directly  expressed  in  that  instrument,  must  be 
implied  from  the  nature  of  the  instrument  itself;  be- 
cause by  the  nature  of  it,  it  supposes  a  former  will, 
refers  to  it,  and  becomes  part  of  it;  (1)  und  being  at- 

*  7  Vex.  Jan.  486^ 


(1)  Whatever  number  of  codicils  a  man  makes,  they  are  all  parts 
of  his  previous  will ;  in  so  much  that,  if  a  testator,  after  maluog  his 
will,  makes  a  codicil  or  codicils  in  any  way  modifying  its  disposi- 
tions, and  afterwards  by  any  other  testamentary  instrument 
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tested  by  three  witnesses^  his  implied  declaration  and 
acknowledgment  seem  also  to  be  attested  by  three 
witnesses.  Before  the  statute  of  Charles  II.  it  was  no 
part  of  the  essence  of  the  republication  that  the  will 
should  be  re-executed ;  any  thing  that  expressed  the 
testator's  intention^  that  the  will  should  be  considered 
as  of  a  subsequent  date^  was  sufficient.  Since  the  sta- 
tute, continued  the  Lord  Commissioner,  re-execution 
of  the  will  is  not  necessary;  nothing  more  is  required 
than  a  writing  according  to  the  provisions  of  the  sta- 
tute, expressing  that  intent." 

In  the  late  case  of  Pigott  v.  Waller •,  before  the 
present  Master  of  the  Rolls,  his  Honour  submitted  to 
the  authority  of  Acherley  v,  Vernon,  as  that  case  was 
understood  by  Lord  Hardwicke,  in  Gibson  v.  Mount- 
fort,  and  by  Lord  Commissioner  Eyre,  in  Barnes  v. 
Crowe,  but  not  without  expressing  some  disapproba- 
tion of  the  reasonings  on  which  that  authority  was 
supported,  and  a  predilectfon  for  the  old  rule,  as  it 
stood  upon  the  cases  of  Lytton  v.  Lady  Falkland,  and 
Panphrase  v.  Lord  Lansdown ;  for,  said  his  Honour,  a 
direct  republication  or  re-execution  (2)  is  an  unequi- 
vocal act,  making  the  will  operate  precisely  as  if  it  were 

•  7  Vez.  Jun.  98. 


and  confirms  his  %vill,  he  ratifies  and  confirms  it  together  with  the 
codicils  which  hare  been  made  to  it,  and  subject  to  whatever 
changes  they  have  made  in  it.  Bat  if  a  testator  after  making  his 
will,  makes  another  will  inconsistent  with  the  first  will,  and  after- 
wards  by  a  will  or  codicil,  effectual  as  such,  confirms  the  prior  will, 
the  effect  of  the  intermediate  will  is,  as  it  seems^  destroyed.  See 
Crosbie  v.  Mac  DowaU,  4  Vez.  Jun.  610. 

(2)  A  re-execution,  with  a  repetition  of  the  ceremonies  required 
by  the  statute,  is  clearly  a  republication. 
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executed  upon  the  day  of  the  republication ;  but  a  re- 
ference to  the  will  proves  only^  that  the  devisor  re- 
cognises the  existence  of  the  will^  which  the  act  of 
making  a  codicil  necessarily  implies;  not  that  he 
means  to  give  it  any  new  operation^  or  to  do  more  by 
speaking  of  it,  than  he  had  already  done  by  executi$ig 
it.  Why  his  speaking  of  it  should  make  the  will 
speak^  as  it  is  said«  is  not  very  easily  discernible^  as  a 
question  of  intention.  If  he  speak  of  it  at  all^  he  most 
speak  of  it  as  existing  upon  the  last  day  as  well  as 
the  first ;  but  can  that  shew  that  he  means  it  to  exist 
in  any  other  form^  or  with  any  other  effect  than  be 
originally  gave  it. 

But  his  Honour  concluded  by  sayings  that  Barnes  v. 
Crowe^  afforded  a  certain  rule ;  and  if  he  departed 
from  that^  it  would  only  be  to  set  every  thing  loose 
again  ;'  not  to  get  back  to^  what  he  thought  better, 
the  old  rule,  for  then  Acherley  v.  Vernon  would  be  in 
the  way.  He  was  therefore  disposed^  for  the  conve- 
nience of  adhering  to  settled  rules^  and  former  deci- 
sions, to  hold  the  codicil  a  republication. 

From  what  has  been  said  it  may  be  collected,  that 
though  a  codicil  properly  executed  makes  the  will 
speak,  (as  it  is  expressed)  at  the  date  of  the  codicil, 
yet  it  must  have  words  clearly  applicable  to  the  inter- 
mediate acquisitions^  or  it  cannot  have  the  effect  of 
If  a  will  passing  them.  «^nd  if  it  had  a  specific  reference  to 
cific  rcfei^  a  thing  existing  when  it  was  first  published,  but  sub- 

ence  to  a  o  o 

thing  $ub-    sequently  withdrawn,  the  republication  of  it  by  a  co- 

Bisting 

wheu  it  dicil  will  not  make  it  operate  upon  another  subject, 

published,  which  has  come  by  substitution  into  the  place  of  the 

qiientiy  thing  SO  withdrawn,  though  precisely  similar  in  its 

di'a^a,  the  amount  and  quality.     Thus,  where  a  man^  by  hii 


Aj. 
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marriage  settlement^  having  a  power  to  charge  a  sum  "PJ'Jf  [J*" 
of  2000/.  upon  certain  premises,  made  his  will  accord-  ^y  ^?^^' 
ingly,  disposing  of  this  sum,  and  afterwards  by  a  sub-  make  it 
sequent  settlement  extinguished  his  former  power,  and  upon  ano« 
created  to  himself  a  new  power  of  charging  the  same  which  bu' 
sum  on  other  property,  and  afterwards  made  a  codicil  spbstitn- 
with   three  witnesses,    making  no   mention   of  the  thepUce 
power ;  the  Miaster  of  the  Rolls,  Sir  William  Grant,  mngaa 

mj»m  ^|^_ 

held  clearly  that  the  power  itself  being  gone  before  dm^^ 
the  death  of  the  testator,    the  will  had  nothing  to  ^^i^^' 
operate  upon,  and  could  not  be  applied  to  the  new  JJ^a  quL 
power.     It  is  true,  he  observed,  a  codicil  has  the  ef-  ^^^^' 
feet  of  republishing  a  will,  and  makes  it  speak  at  the 
time  of  the  republication.     But  here  the  will  speaks 
only  of  the  power  given  by  the  marriage  settlement, 
which  was  as  much  gone  as  if  it  had  never  existed. 
It  was  a  new  power,  for  a  new  consideration,  affectr 
ing  different  estates'. 

This  then  appears  to  be  the  proper  understanding 
of  the  doctrine,  viz.  that  the  codicil,  if  executed  so 
as  to  act  upon  the  subject,  brings  down  the  will  to 
its  own  date,  and  makes  it  speak  as  if  it  were  made 
at  that  time  (3) ;  but  that  still  it  is  made  to  speak 

'  7  Vez.  Jim.  409.  Holmes  v.  Coghill; 


(3)  There  is  a  difference  between  the  relatiou  which  a  codicil  Difference 
bears  to  a  will^  once  completed  according  to  the  then  existing  in-  ^^liciiuid 

tention*  and  that  which  subsists  between  the  interrupted  stages  of  ^^^  »eqael 

of  an  in* 
one  entire  testamentary  act ;  and  upon  this  distinction,  will,  it  ceptive 

seems,  depend  the  question,   whether  or  not  the  ^rst  apt  of  the  ^ 

testamentary  disposition  will  require  to  be  executed  and  attested 

according  to  the  statute.    But  whether  the  subsequent  writing  be 

1 
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only  its  own  sense,  an4  if  it  had  any  particalar  view 
to  any  particular  object  or  purpose,  which  ceased  to- 


considered  as  a  republication  by  way  of  codicil,-  or  as  the  conda-- 
sion  of  something,  already  began,  such  subsequent  writing,  to  be  ef- 
fectual to  pass  land,  ought  to  be  executed  as  the  statute  directs  in 
the  case  of  a  devise  of  lands. 

Diir<frrence       When  a  will  properly  executed  to  pass  freehold  estates,  refers  to 
between  a  ,  ,        ,  , 

codicil  and  an  unexecuted  paper  already  in  existence^  by  an  unambiguous  des- 

corporat<Ml  ^"P^'^^j  *°^  expressly  adopts  its  contents  among  its  own  disposi* 
by  refer-      tious,  such  paper  is,  with  exact  propriety,  said  to  be  incorporated 

AVI  AJIlf 

into,  and  to  be  executed  by  the  execution  of,  the  will,  for  its  rela- 
tion to  it  is  that  of  the  part  to  the  whole ;  but  where  a  codicil  h 
said  to  be  part  of,  or  incorporated  Into  a  will,  this  union  roust  be 
imdersfood  to  be  the  effect  of  its  ^rst  acting  iqx>n  the  will  by  itr 
own  Jbrce,  and  attracting  it  to  itself.  The  will  must  be  completed 
by  a  previous  execution  to  be  so  republished,  and  when  so  republished 
must  be  regarded  as  a  new  will.  And  it  was  upon  this  principle 
that  in  the  Attorney  General  v.  Heart  well,  Ambl.  451.  where  a  will 
was  made  before  the  statute  of  mortmain,  bequeathing  personalty 
to  be  laid  out  in  lands  for  a  charity,  and  after  the  statute  the  will 
was  confirmed  by  a  codicil ;  the  codicil,  by  making  the  will  a  new 
will,  broiight  the  devise  within  the  statute;  and  the  same,  ac- 
cordingly, was  declared  void  by  Lord  Northhigton. 

Hence  we  see  the  necessity  for  both  will  and  codicil  to  be  exe- 
cuted according  to  the  statute.  In  the  case  put  of  the  reference  by  the 
will  to  an  existing  paper,  such  paper  is  route  till  ft  is  acted  upon  by 
the  instrument  that  incorporates  it,  and  has  no  testamentary  opera- 
tion before  the  execution  of  soch  instrument ;  whereas  in  the  in- 
stance of  the  codicil^  the  will  is  first  acted  iq^on  thereby ^  and  being 
brought  down  to  the  date  thereof,  speaks  again  with  reference  to  the 
state  of  the  property,  by  virtue  of  the  execution  of  the  codicil^  with 
which  it  becomes  incorporated,  and  thus,  by  a  consequence  of  rea- 
"  soning,  becomes  re-executed  and  re-published  with  the  solemnities 
prescribed  by  the  statute.  And  this  is  properly  the  republication 
by  codicil,  the  effect  and  meaning  of  which  is,  that  the  terms  and 
words  of  the  will  shall  be  construed  to  speak  with  regard  to  the 
property  of  the  testator,  and  the  objects  of  his  dispositions,  just 
as  they  stand  circumstanced  at  the  date  of  the  codicil.  In  constm- 
ing  such  will  so  republished,  it  must  be  considered  therefore  what 
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exist  during  the  interval  between  the  will  and  codicil^ 
the  codicil  will  not^  from  the  accidental  aptitude  of  the 
words  to  another  subject  created  or  acquired  since  the 
will,  have  any  operation  upon  that  which  was  so  en- 
tirely out  of  the  original  view  of  the  testator. 

In  a  very  recent  case  (4),  circumstanced  in  some 
respects  like  the  one  last  above  cited,  where  a  will  had 
been  made,  and  a  recovery  subsequently  suffered, 
upon  which  was  reserved  a  power  to  the  testator  to 
declare  the  uses  of  the  land  by  his  will  or  codicil,  and 
then  the  testator  made  a  codicil  confirming  his  wiU^ 
except  where  altered  by  that  codicil,  but  taking  no 
notice  of  his  power,  the  Court  of  King's  Bench^ 
upon  a  case  for  their  opinion  out  of  Chancery,  held 
that  the  power  was  not  executed  by  the  codicil :  one 
of  their  reasons  for  which  opinion  seemed  to  be,  that 


the  words  of  the  will  at  the  time  of  the  republication  import* 
Their  sense  cannot  be  enlarged,  but  their  operation  may,  if  time  or 
accident  have  increased  the  amount  or  number  of  the  particulars 
comprised  within  the  compass  of  its  expressions  *. 

(4)  10  East,  242.  Lane.o.  Wilkins.  It  must  be  admitted  how- 
•Ter,  that  the  more  prevailing  and  ostensible  reason  seemed  to  be^ 
that,  as  the  will  declared  only  the  testator's  intention  not  to  disturb 
the  existing  limitation  in  tail  by  suffering  a  recovery,  but  to  le^iTe 
the  estate  to  go  as  it  stood  limited,  this  declaration  amounted  to  no 
devise  at  all ;  and  when,  after  having  altered  his  intention,  and 
taken  a  new  estate  in  the  premises  by  suffering  a  recovery,  reserr* 
log  to  himself  a  power  of  appointment  by  deed,  will,  or  codicil, 
he  executed  a  codicil  expressly  confirming  his  will,  such  codicil 
could  not  be  considered  as  carrying  the  will  further  than  its  natu«, 
ral  and  proper  effect,  which  was  not  a  positive  devise  or  disposition^ 
but  the  declaration  of  a  purposed  omission. 

*  It  is  obvious  upon  equitable  principles,  that  if  a  will  is  republislied,  con- 
teining  a  general  de^vise  of  the  testator's  estates,  an  estate  ODly  contracted  for  af- 
ter such  seneral  devise,  will  pass.    10  Vez.  Juo.  605.  Broome  v.  Monck. 
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they  could  not  infer  an  intention  to  execute  the  power 
from  the  mere  general  confirmation  of  the  will  by  the 
codicil ;  though  they  readily  admitted  that  it  was  not 
necessary^  that  any  express  reference  should  be  con- 
tained in  a  will>  to  make  it  a  valid  execution  of  a 
power. 

The  WTect      |(  )|gg  a]go  been  solemnlv  decided^  that  this  effect 
ai  a  repub-  of  a  codicSi  upon  a  Will,  of  making  it  speak  as  U> 

Ucatioii  i»     1  v 

may  be  re-  the  existing  property  of  the  testator,  may  be  re- 
its  special  strained  by  tlie  manner  in  which  the  codicil  is  ex- 
pressed. Thus,  where  the  codicil,  reciting  the 
devise  by  the  will,  revoked  the  same  as  to  two  of 
the  trustees,  and  then  devised  the  said  lands,  &c., 
lands  purchased  between  the  will  and  codicil  have 
been  adjudged  not  to  pass*^. 


Section  III. 


Of  the  Republication  of  WUls  of  personal  Estate. 

AS  it  is  hoped  that  by  this  view  of  the  cases  the 
progress  of  the  doctrine  of  republication,  as  to  real 
estate,  is  made  clear  to  the  reader ;  I  shall  now  say  a 
few  words  upon  the  question  of  the  republication  of 
wills  of  personal  estate.  In  respect  to  this  desciip- 
tion  of  property,  the  doctrine  is  said  not  to  have  been 

'  2  Bos.  et  Pull.  500.  Bowes  v.  Bowes,  (House  of  Lords). 
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changed  by  the  statute  of  frauds ;  and  this  appears 
to  have  been  the  opinion  of  Lord  Hardwicke,  from 
the  words  used  by  his  Lordship  in  the  case  of  Abney 
V.  Miller*,  wherein  the  act  of  republication  insisted 
upon  was,  that  the  testator,  after,  renewing  his  leases^ 
being  in  search  for  another  paper,  and  the  person 
who  was  assisting  him,  having  taken  up  the  will  by 
mistake,  he  said,  ^'  This  is  my  will,"  not  meaning 
thereby  to  republish,  but  to  shew  that  it  was  not  the 
paper  he  wanted.  His  Lordship  observed,  that  to 
make  it  a  republication,  there  must  be  the  animus 
republicandi  in  the  testator,  which  observation  war* 
rants  the  inference,  that  he  was  then  of  opinion, 
that  if  the  words  used  had  been  declarative  of  an 
intention  to  republish,  they  would  have  been  effec- 
tual to  produce  such  a  consequence.  What  will  be 
the  weight  of  this  doctrine  of  Lord  Hardwicke,  when 
the  point  comes  directly  under  adjudication,  remains 
to  be  seen  ;  but  in  the  mean  time,  one  may  be  per* 
mitted  to  suggest,  that  there  is  a  difficulty  in  conceiv* 
ing  why  the  clauses  of  the  statute,  which  affect  the 
publishing  of  wills,  should  not  also  reach  to  the  re* 
publication  of  them. 

t 

A  republication  is  a  new  publication ;  and  if  a 
vf  ill  can  be  republished  by  parol  so  as  to  make  it  pass 
property  not  affected  by  its  original  disposition,  ( 1 ) 
what  is  this  but  making,  partially  at  least,  a  nuncu- 
pative testament,  unaccompanied  by  the  forms  pre- 

•  2  Atk.  699. 


(1)  This  supposes  the  case  of  a  specific  bequest,  for  a  yeBeral 
disposition  of  persoual  estate  Tvould  be  prospectiTe,  and  therefore 
would  not  raise  the  question. 


412^  Republication  of  Wills.       Chap.  IIL 

scribed  by  the  statute  ?  We  haye  seen  that  many  of 
the  judges  struggled  hard  against  admitting  a  parol 
republication  of  wills  of  lands,  even  before  ike  statute 
of  frauds,  as  being  in  contravention  of  the  statute 
of  wills  ;  and  where  the  requisites  are  not  observed  so 
as  to  make  good  a  nuncupative  testament,  the  statute 
of  frauds  has  imposed  the  same  necessity  for  a  writ« 
ten  declaration  of  the  will  in  respect  to  personalty. 
No  subsequent  writing  can  republish  a  will  of  land, 
since  the  statute  of  frauds,  unless  it  be  executed  so 
as  to  be  itself  capable  of  passing  land  according  to 
that  statute  ;  why  then  should  a  will  of  personal  es- 
tate be  capable  of  being  republished  without  the  ob- 
servance of  the  mode  whereby  alone  a  personal  will 
can  be  rendered  eifectual  ?(2) 

Section  ^^^^  branch,  of  my  subject  may  be  concluded 
«*'j*«''«j-  by  observing,  that  although  words  are  never  allowed 
stmment    to  have  the  effect  of  republishin&r  a  will  of  lands, 

may  ope-  *  ^ 

rate  as  an    (whatever  may  be  the  doctrine  in  respect  to  personal 

implied  re- 

pukiica-     testaments)  yet  where  an  express  or  implied  revo- 

tionbyset-  .  _  -i^  «iii  t  mi 

ting  up  the  catiou  has  taken  place,  it  has  been  held  that  the  wilt 
wiiT.  may  be  set  up  again  by  a  species  of  implied  republi- 

cation, founded  upon  the  destruction  of  the  revoking 
instrument.  As  where  a  testator  makes  two  wHls, 
the  latter  of  which  is  inconsistent  with,  or  expressly 
revokes  the  former,  yet  if  he  afterwards  destroy  the 
second  will,  leaving  the  first  in  a  perfect  state,  the 
original  will  is  held  to  be  set  up  again*" .      And  this 

^  Glazier  v.  Glazier,  4  Burr.  2519. 


(2)  Words  written  in  a  void  space  left  in  a  will  was  held  bjr 
Tiord  Ilardwicke  to  be  a  republication.  Carte  v.  Carte,  Ambl.  ^• 
But  it  is  clear  that  tliis  can  only  be  so  in  respect  to  personal  estaU. 
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seems  to  stand  upon  plain  principles^  for  the  first 
will^  being  ambulatory  during  the  testator's  life^  is  in 
existence  without  any  alteration  at  the  time  when  its 
operation  is  to  begin^  and  that  which  was  to  be  de- 
structive of  its  operation^  is  out  of  the  way  at  the 
moment  when  it  was  to  have  its  destructive  effect. 

But  if  a  legacy  given  by  a  will  be  adeemed^  a  codi- 
cilj  ratifying  and  confirming  the  will^  has  not  th^ 
effect  of  setting  up  the  adeemed  legacy"^. 


^  Monck  V.  Lord  Monck,  1  Ball  and  Beatty,  298.  and  see  Irod 
V.  Harst,  2  Freem.  294«  Drinkwater  r.  Falconer,  3  Vez.  Jun. 
623. 
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CHAPTER  IV. 


OF  THE  IMPORT  OF  WORDS  AND  PHRASES. 


Section  I. 

As  to  moveable  things. 

Ooodt  and  fjfOODS  andchattels"  are  the  most  comprehen- 
what  they  give  terms  of  description  for  passing  property  of  a 
hend.         personal  nature  by  will.     In  the  civil  law  all  estates 

are  divided  into  bona  mobilia  and  bona  immobilia; 

and  it  has  been  authoritatively  said  that  in  wills  relat- 

■ 

ing  to  personal  estate  words  should  be  construed 
.  agreeably  to  the  rules  of  the  civil  law  *.  Thus  it  may 
be  regarded  as  settled  that  the  word  '^goods'*  is  suffi- 
cient in  its  general  sense  to  pass  the  testator's  leases^ 
and  bonds^  where  there  is  nothing  expressed  to  afford 
an  inference  of  its  being  used  in  a  narrower  signifi- 
cation.    But  though  this  is  the  original  and  technical 

•  Cro.  EIIe.  387.  1  P.  Wms.  U7. 
M  £q.  Ca.  Abr.  199. 
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sense  of  the  word  ''  goods/'  yet  the  word  is  very  sus- 
ceptible of  modification  frosa  the  context^  and  it  will  be 
seldom  found  to  have  this  comprehensive  effect  except 
where  it  makes  part  of  the  residuary  clause.  Thus 
in  the  case  of  Crichton  v.  Symes  °^  where  the  bequest 
was  in  these  words^  I  give  and  bequeath  to  S.  all  mg 
goods,  and  wearing  apparel,  of  what  nature  and  kind 
soever,  except  my  gold  watch.  Lord  Chancellor 
Hardwicke  decreed^  that^  as  these  words  stbod  in  the 
will^  the  testatrix  intended  to  give  only  her  wearing 
apparel^  ornaments  of  her  person^  and  household 
goods  and  furniture^  but  no  other  part  of  her  per- 
sonal estate.  And  in  another  case^  where^  after  a 
devise  by  a  testator^  of  all  his  household  goods^  and 
other  goods^  and  all  his  stocky  &c.  he  bequeathed  the 
residue  of  his  personal  estate  to  J.  S. ;  it  was  consi- 
dered that  if  the  devise  of  all  the  testator's  goods 
were  taken  in  its  largest  sense^  it  would  frustrate 
the  bequest  of  the  residuum^  which  should  not  be 
allowed;  and  that  it  seemed  reasonable  that  the 
words  ''  other  goods^''  should  be  understood  to  signify, 
things  of  the  same  nature  with  household  goods.  The 
decree  accordingly  was^  that  the  money^  casbj  and 
bonds  passed  by  the  residuary  devise ''. 

Bonds^  being  a  species  of  choses  in  action^  and  as  ^^^  .^^ 
such  admitting  of  no  locality^  will  not  pass  under  a  ^^^f^^® 
devise  of  ''  goods  and  chattels"  in  a  particular  place,  J^^  ^^^ 
though  they  happen  to  be  there  at  the  testator's  CJ**^^*^ 
death*.     And  the  same  may  be  said  of  bills  of  ex-  property  in 

,  aparticn- 

change^  promissory  notes^  judgments  and  records^  lar  place. 

*  3  Atk.  61.        *  Woolcomb  9,  Woolcomb,  3  P.  Wms.  lit. 
'     *  Chapman  v.  Hart,  273, 
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upoti  the  same  principle ;  but  no  doubt  can  be  enter- 
tained that  the  word  "  goods  "  wiB  extend  generally 
to  all  these  securities  for  money ^  since  the  debts 
themselves  are  clearly  comprehended  under  the  term'. 
It  is  equally  clear  that  money  in  specie  passes  under 
^^1^        the  same  word.     And  bank  notes  were  considered  as 

ootes; 

whether  to  beiuff  Carried  by  the  words  "goods  and  chattels"  in  a 

be  consi.  .„  ^  ,  , 

dered  as     will^  although  the  bequest  was  confined  to  the  goods 

cftsh  or  88 

choses  in  and  chattels  in  a  particular  house ;  bank  notes^  in  the 
view  of  the  Chancellor^  being  regarded  as  in  the  na* 
ture  of  cash^  rather  than  as  choses  in  action.  Had 
they  been  looked  upon  as  choses  in  action^  they  would^ 
for  the  reasons  above-mentioned^  not  have  passed 
under  ,the  description  of  goods  and  chattels  in  a  par- 
ticular  place'.  It  has,  however,  been*  held  that, 
where  a  limited  and  express  pecuniary  legacy  is 
given,  ^nd,  by  general  words,  all  the  goods  and  chat-* 
tels  in  and  about  the  house  are  afterwards  bequeathed 
to  the  same  person,  money  in  the  house  will  not  pass 
to  the  legatee,  on  account  of  the.  particular  legacy 
before  devised  to  him  **. 

^ncA^of  '^^^  general  rule  is  that  where  a  testator  dc- 
^oodi  in  a  yig^^  ^11  the  goods  in  a  house  or  place,  the  descrip- 
tion  will  relate  to,  and  comprehend,  all  such  as  shall 
be  in  the  house,  or  place,  at  the  time  of  the  tes- 
tator's death ;  and  that  if  they  happen  to  be  removed 
to  another  place,  in  the  life-time  of  the  testator, 
they  will  not  pass.     But  this  rule  must  be  under- 

'  Moore  v.,  Moore,  1  Bro,  C.  C.  128. 

'  1  Vez.  373.    But  see  this  point  doubted  by  Lord  Eidoo,  in 
11  Vez.  Jnn.  663« 
^ftCLRep.  190.    2Atk.  11«.    3  P.  Wms.  112.  ' 


Sect.  1 .  Aito  moveable  things.  41 1 

stood  vrith  some  qualification^  for  if  the  goods  dre  re* 
moved  upon  some  sudden  emergency^  as  on  aceonftt 
of  fire,  inundation,  Ac,  and  before  they  can  }ier(&^ 
turned  to  their  place  the  testator  dies,  they  shall  h6 
cofisidered  as  if  they  were  actually  in  the  testator'! 
house  at  his  death,  and  the  legacy  i^  not  defeated  by 
such  an  accident*. 

When  the  subject  matter  of  a  bequest  is  a  collec-  jjj^^jj 
tive  and  fluctuating  body,  subsequent  additions  are  dL*25*** 
considered  as  passing,  notwithstanding  the  terms  of  fj^j!^^ 
the  bequest  af  e  particular  as  to  place  and  titde ;  pmet* 
thus  it  has  been  said,  that  if  I  devise  all  my  flock  of 
sheep  now  on  such  a  hill  or  in  such  a  pasture,  the  sb^ep^ 
subsequently  produced,  will  pasi^ ;  for  it  is  within 
the  reason  of  a  devise  of  the  personal  estate,   which 
being  always  fluctuating,   shall  relate  to  the  time  of 
the  testator's  death.    And  the  same  principle  hfts 
been  carried  to  the  devise  of  the  testator's  library  of 
books,  now  in  the  custody  of  B.,  under  which  devise^ 
books  subsequently  added  to  the  same  library,  were 
held  to  pass  ^.     So  also  in  the  case  of  General  Guise^ 
who  by  his  will  gave  all  his  collection  of  pictures  to 
Christ  Church  College,  in  Oxford,  and  afterwards 
sold  some  and  added  others  to  the  collection.  Lord 
Cafnden  was  clear  that  the  pictures  added  to  the  col- 
lection passed,  upon  the  principle  that  the  personal 
esjtate  is  fluctuating  \ 

But  in  general  cases  the  word  now  would  be  con* 
sidered  as  restricting  the  devise  to  the  present  sCatA 
of  the  thing  given. 

•  Ibid,  arid  see  2  Vera.  747. 

*  1  P.  Wms.  597.  All  Souls'  CoU.  v.  Coddrington. 
'  Ambler,  641. 
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If  I  devise  all  the  corn  tww  in  my  barn,  and  part 
of  the  corn  is  afterwards  consumed  and  fresh  com  put 
in^  Sir  Joseph  Jekyll  thought  such  new  corn  would 
not  pass :  though  the  contrary  is  laid  down  in  S winburn, 
448.  But  if  there  be  no  such  words  importing  indi- 
viduality^ as  if  a  man  devise  all  his  plate^  and  makes 
subsequent  purchases  of  plate^  what  he  has  at  his 
death  passes  "*. 

Goods  on  In  the  important  case  of  Chapman  and  Hart^  a  dif- 
ihip.  ference  was  taken  between  a  bequest  of  goods  in  a 
house^  and  of  goods  on  board  a  ship.  Lord  Hard- 
wicke  observed^  that  the  latter  devise  must  be  taken  to 
be  made  witha  consideration  of  the  several  contingeu- 
cies  and  accidents  they  are  liable  to  in  such  a  situation; 
and  if  it  should  be  determined  that  if  by  any  accident 
they  should  not  be  on  board  at  the  testator's  death, 
they  would  not  pass^  many  marine  wills  would  be 
defeated.  If  the  goods  were  removed  to  preserve  them, 
the  ship  being  leaky  or  likely  to  founder,  or  if  the  tes- 
^  tator  be  removed  to  another  ship,  (which  is  a  contin- 
gency to  which  he  is  daily  subject),  this  will  not  defeat 
the  legacy.  But  if  a  testator  devises  all  the  furniture 
at  his  house  in  A.,  such  a  devise  will  not  pass  furniture 
intended  to  be,  but  not  yet  actually,  placed  in  the  house 
at  A.,  even  though  such  goods  were  already  packed 
up  and  ordered  to  be  carried  thither  ;  which  was  the 
point  in  the  Duke  of  Beaufort's  case"*. 

Hoosehoid       As  a  general  rule,  though  admitting  of  some  qua- 
v^pUte,   Ufications^  it  may  safely  be  premised  that  by  a  devise  of 


isc* 


Plowd.  S43.  -iVeLSn. 

•  a  V«rD.  739. 
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household  goods  plate  will  pasft  ^;  though  not  by  a  de?* 
vise  of  utensils  "*.  But  such  general  bequest  of  fomi- 
ture^  goods  and  chattels^  by  a  silversmith^  will  not 
carry  the  plate  which  constitutes  a  part  of  his  stock 
in  trade^  but  only  the  plate  used  in  his  house '.  And 
the  same  doctrine  has  prevailed  even  in  the  case  of  a 
deed :  Lord  Hardwicke  declared  in  the  case  of  Crich'- 
ton  and  Symes  '^  that  the  House  of  Lords  were  never 
clearer  than  in  the  case  of  Pratt  v.  Jackson  ^  that 
the  word  '  goods'  related  only  to  the  household  goods 
and  furniture^  and  did  not  extend  to  the  goods  of  the 
settler  in  the  way  of  his  trade^  or  his  goods  as  a  con- 
tractor for  the  Government".  We  find  also  the 
same  principle  further  adopted  and  confirmed  in  Le 
Farrant  i?.  Spencer  ^,  where  the  devise  was  of  all  the 
testator's  household  furniture^  linen^  plate^  and  ap-  • 
par  el  whatsoever.  The  Chancellor  directed  the  case 
to  be  sent  to  a  Master^  to  distinguish  what  goods  the 
testator  had  for  his  domestic  use^  and  what  for  trade 
and  merchandise^  without  which^  he  said^  it  was  impos- 
sible to  determine  the  extent  of  the  bequest^  for  it 
clearly  included  only  the  former. 

Where  a  testator  devises  his  furniture  at  or  in  certain 
houses  named^  such  a  devise  will  not  carry  a  descrip- 
tion of  plate  which  the  testator  was  in  the  constant 
habit  of  removing  with  him  from  house  to  house^  for  that 
could  not  be  said  to  be  the  furniture  of  one  house  more 

»:2  Vem.  572.  638. 1  P.  Wms.425.   2  P.  Wms.  419.  3  Atk.  369* 

*  Dyer,  69.  '11  Vezey  Jun.  666., 

•  3  Atk.6S.  •  See  2  P.  Wms.  302. 

*  See  the  note  of  the  decision    of  the  House  of  Lords,  3  Atjk. 
62.  3  Brown's  Parliament  Cases,  199. 
"^  1  Vezey,  97. 
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tfaan  mnother^  and  it  would  seem  that  he  meant  only 
the  particular  fhmiture  of  each  hoase  ^ 

» 

Under  the  Duchess  of  Bolton's  wiB'  the  import  of 
the  word  ^Jitrmture'  was  largely  discussed.  The  tes* 
tatrix  devised  her  household  furniture  and  farmin|^ 
utensils^  which  should  be  within  or  upon  the  premises 
at  her  death  unto  Charles  Powlett.    The  Duchess 

* 

died  possessed  of  a  great  quantity  of  plate^  which 
was  worth  about  1600/^  some  useful  and  ornamental 
china^  books,  pictures,  and  linen,  which  were  then  at 
her  house  at  Westcomb.  The  principal  question  was 
as  to  the  plate.  And  his  Honour  premising  that  the 
word  ^Jumiture',  unaccompanied  by  circumstances, 
was  a  word  of  very  general  meanings  and  comprised 
every  thing  contributing  to  the  convenience  of  the 
.  householder^  or  ornament  of  the  house^  adverted  to 
the  possibility  of  a  restricted  sense  being  put  upon  the 
word  by  a  variety  of  circumstances  which  might  at- 
tend the  case.  He  denied  that  the  question  whether 
the  plate  would  pass  or  not  by  the  word  Jumiturty 
depended  upon  the  fact  of  its  being  in  common  use  or 
not.  If  a  person  of  rank  buys  a  service  of  plate  sui- 
table to  his  quality,  and  never  uses  it,  yet,  he  thought, 
tiie  plate  would  pass  by  the  word  household-Jurniture  ; 
but  that^  if  a  tradesman  had  a  dozen  of  silver-handled 
knives  and  forks,  which  he  commonly  used,  and  had 
besides  a  service  of  plate^  which  perhaps  he  bought  as 
a  good  bargain^  the  service  would  not  pass.  Upon 
the  whole  of  the  case  his  Honour  was  of  opinion  that 
the  plate  did  pass  by  the  word  h^useioldrJkrnitiiTe. 

*Sea  EquHy  Gum  Abridg.  Tit.  Defises,  (k). 
'  Aiabl.  605.  Sir  6.  Kdly  V.  Powlett. 


Skt.  1.  A$to  moveable  tkmg$*  4$l 

He  was  alto  of  opinion  thBt  the  linen  and  china^  both  liMi^  cU- 
ttsefu]  and  ornamental^  as  also  the  pictures^  both  those  nictora, 
which  were  hnng  np  and  others  that  were  in  cases^ 
passed  by  the  devise ;  but,  in  conformity  to  the  deci«> 
sioB  in  Bridgeman  v.  Dove ',  he  determined  that  the 
term  Jiousehold-fimtitMre  did  not  include  bookg. 

In  Snelson  v.  Corbet^  Lord  Hardwicke  seemed  to 
consider  the  evidence  of  the  plate  being  used  in  the 
house  as  going  some  way  towards  determining  the 
question  whether  it  was  included  or  not  in  a  devise 
of  household'Jurmture  in  the  affirmative.  In  the 
case  of  Jesson  v.  Essington^  Lord  Keeper  Wright 
gave  it  as  his  opinion,  that  by  a  devise  of  rings  and 
household  goods  plate  used  in  the  house  did  not  pasa. 
But  the  opinion  of  the  Master  of  the  Rolls^  Sir  Tho«- 
mas  Cbrke^  in  the  above-mentioned  case  of  KeUy  v. 
Powlett  appears  to  affi>rd  very  just  criteria  fos  decide 
ing  this  questioi^  under  all  circumstances,  and  subse** 
qpent  cases  seem  mainly  to  have  adopted  his  j^nnciple  \ 

It  appears  also  that  since  that  case  it  has  been  con*  Bo^ 

gloMtyaBd 

sidered  uniformly,  that  under  the  mere  term  house-  miitfwM. 

ticftl  is* 

hold-f iimiture^  books  will  not  pass  to  the  legatee  * :  ftnunciitt. 
not  even  where  the  word  '  furniture'  has  been  con^ 
nected  with  other  things  furnishing  entertainment  to 
the  mind  as  medals  and  pictures :  and  it  seems  that 
globes  and  mothemi^ical  instruments  are  equaUy  out 
of  the  scope  of  the  word '  filrniture'  in  a  will  *. 

*3Atk.902.  ^3Atk«369.  ^  Pi«c.  in  Ch.  907. 

*  See  the  utliority*of  tbis  caie  admitted  in  tlie  caie  of  Portsr 
and  Touniajr,  3  Vesey  Jnn.  311. 

'  3  Vesey  Jan.  311.  Porter  and  Tonmaj. 

*  Fkec  in  C3i.  30t»  note; 
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&c. 


Medaii,  Lord  Hardwicke  was  of  opinion  'that  under  the  word 

coins,  jew-  * 

eb,  orna.    inedals,  cufious  pieces  of  current  coin  kept  with  me- 
mento of  * 

^e  person,  dals  will  pass  as  such.  But  ornaments  of  the  person, 
as  jewels,  &c.  will  not  pass  by  a  bequest  of  a  cabinet  of 
curiosities,  even  though  such  ornaments  may  be  kept 
together  with  the  curiosities,  and  occasionally  shewn 
with  them.  Thus,  where  E.  C.  in  a  codicil  to  her  will 
made  the  following  bequest,  "  I  give  to  J.  S.  my  collec- 
tion OP  cabinet  of  curiosities,  consisting  of  coins,  me- 
dals, gems,  and  oriental  stones,  and  other  valuable 
things,"  the  question  was  whether  certain  ornaments 
of  the  person  were  within  the  bequest.  Evidence  being 
read  of  persons  in  the  trade  as  to  the  different  sense  of 
gems  and  jewels,  that  the  latter  meant  stones  set  and 
prepared  for  wear,  the  former  the  same  things  when 
kept  for  curiosity  only,  the  Lord  Chancellor  said,  he  took 
it  that  things  to  pa^s  under  the  will  in  question  must 
be  ejusdem  generis  with  those  expressly  devised,  and 
that  ear*rings,  and  other  ornaments  of  the  person, 
were  part  of  the  personal  estate,  and  not  specimens 
of  natural  curiosity.  Had  Mr.  Pitt's  diamond  been 
in  the  cabinet  as  a  specimen  of  natural  curiosity,  it 
'  must  have  passed  to  the  devisee ;  and  therefore  he 
thought  the  proper  line  of  distinction  was  their  be- 
ing prepared  for  wear,  if  not  worn ;  and  directed  an 
enquiry  to  be  made  with  respect  to  their  being  worn. 
On  the  Master's  report  that  they  were  occasionally 
worn,  the  cause  came' on  before  his  Honour,  sitting 
for  the  Lord  Chancellor,  who  was  of  opinion  that  that 
circumstance  made  the  differenced 


Under  a  bequest  of  the  use  of  a  house  with  all  the 


'  1  Bro.  C.  C.  457.  and  23* 


^ 
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furniture^  and  stock  of  carriages  and  horses  and 
other  live  and  dead  stocky  to  J.  W.  for  life ;  it  was 
held  agreeably  to  what  has  been  above  observed^  that 
the  plate  did  pass  as  being  included  under  the  word 
furniture,  but  that  the  wine  did  not*^. 

In  the  case  of  Porter  and  Tournay^  it  appeared  to  live  and 
have  been  the  opinion  of  the  Master  of  the  Rolls^  that  stock. 
the  words  live  and  dead  stock  are  of  too  ambiguous 
an  import  to  receive  any  certain  construction^  but 
that  coupled  with  other  words,  they  might  receive  a 
sense  correspondent  to  those  words :  thus,  if  after  giv- 
ing furniture,  I  give  all  my  live  and  dead  stock,  I 
shall  be  held  to  mean  in-doors  stock,  as  wine,  liquors, 
&c. ;  and  if  the  word  is  coupled  with  what  usually  forms 
a  part  of  the  property  without  doors,  then  only  such 
live  tind  dead  stock  as  are  out  of  the  house  and  about 
the  premises  will  be  considered  as  intended.    In  Porter 
ktndTournay,  the  case  just  alluded  to,  the  words  'live' 
and  dead  stock'  immediately  followed  the  words  '  stock' 
of  carriages  and  horses,'  and,  therefore,  the  Master 
of  the  Rolls  applied  these  words  exclusively  to  the  out- 
doors stock :  adverting  to  the  difference  between  that 
case,  and  Gower  v.  Gower '';  in  which  the  disposition 
v^as,  of  all  other  the  testator's  goods  and   chattels  * 
whatsoever  which  should  be  in  and  about  his  dwell-- 
ing-house  and  out-houses. 

Standing  corn  will  pass  under  the  description  of  Fanning 
stock   of    the  farm.     Thus  where  one    devised  a 
farm    in   his  own  occupation,    to  his   mother   for 
life,  remainder  to  G.  in  tail,  and  also  devised  to  his 

'  3  Vez.  Jan.  311.  ^  Ambler^  &13. 
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iBQUier  all  his  goods  and  chattels^  stock  of  his  farm, 
bonds^  &c.y  and  all  other  his  moveables  whatsoeyer, 
and  made  her  executrix ;  it  was  held  that  growkig 
corn  which  was  not  reaped  till  after  the  death  of  the 
testator  and  of  his  mother^  who  died  90on  after  hiuf, 
passed  to  her  representative^  and  not  to  G.  the  devisee 
of  the  land'.  And  in  a  subsequent  case  where  there 
vras  a  similar  disposition  of  the  stock  upon  the  teala- 
tiHr*8  iarm  after  a  devise  of  the  land  in  fee>  the  devise 
of  the  stock  was  held  to  carry  the  standing  crops  of 
corn ;  although  in  that  case  the  devise  of  such  stock 
was  to  the  executors  to  pay  debts ;  and  although  there 
were  assets  sufficient  to  pay  the  debts  and  l<^cies 
without  such  part  of  the  property  ^. 

^^  to  With  respect  to  the  wwds  '  stack  in  trade/  what 
diall  be  comprehended  in  these  terms  must  always 
ia  a  great  measure  depend  upon  evidence  of  in- 
teatioa^  intrinsically  or  extrinsically  collected;  but 
tribere  there  is  nothing  peculiar  in  Ae  case  to  de- 
tff mine  the  import  of  the  phrase^  the  popular  and 
usual  understanding  of  the  words  must  govern 
their  interpretation.  It  may  aho  be  a  question 
of  some  diffieulty  what  words  will  carry  stock  in  trade, 
aa  well  as  what  the  words  '  stock  in  trade'  will  carry. 
In  the  case  of  Stewart  r.  Miarquis  of  Bute  \  where 
the  testator  gave  all  bis  waggon *ways^  raib,  staitha,  and 
all  implements,  utensils  and  things,  at  his  death  used 
or  employed  together  with,  or  in  or  for,  the  working, 
management  or  employment  of  his.  collieries,  and  which 
might  be  deemed  of  the  nali])re  of  personal  eslate,  in 

'  6  East,  604.  note,  Cox  9.  GodsalTS. 
"*     *  8  East,  339.  Wost  and  another  executors  of  Moore  9.  Moore. 
■  11  Vex.  Juu  057. 
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trust  to  be  held  or  enjoyed  with  tfie  colIierieH^  Lord 
Rosslyn  decreed  that  under  thi9  bequest  money  due 
from  the  fitters  and  others  and  in  the  Tyne  Bank^ 
coals  at  the  pits^  and  staiths,  corn^  hay^  horses^  tim- 
ber, Qilj  candles,  fire-engines,  and  other  articles  of 
flktock  in  trade  passed ;  ifrhich  decree  wa3  affirmed  o^ 
the  rehearing  by  Lord  EMon  His  Lordship  bow- 
ever  expressed  considerable  doubts,  which  doubts  it  is 
conceived  related  principally  to  the  monies  due  from 
the  fitters  and  at  the  bank  (1). 

The  questions  arising  upon  bequests  of  stock  in  stock  fa 
the  public  funds,  are  very  numerous  and  branching,  fu^^ 
But  in  a  treatise  like  the  present,  intended  for  general 
use,  it  will  be  expedient  to  confine  the  consideration 
of  the  subject  to  clear  and  practical  distinctions. 

The  topic  of  most  frequent  discussion  on  the  sub- 
ject of  the  bequests  of  stocky  is  whether  the  legacy  is 
to  be  regarded  as  specific  or  general.  In  the  case  of 
Purse  V.  Snaplin  "^^  Lord  Hard wicke  states  a  specific 
legacy  to  be  a  bequest  of  a  particular  chattel^  speci- 
fically described^  and  distinguished  from  all  other ' 
things  of  the  same  kind ;  which  may  in  other  words,  ^ 

■  1  Atk.  414. 


(1)  In  a'^case  in  Ambler,  395*  where  a  man  derised  freehold  and 
copjhold  messuages,  la,pHlsand  teajDments,  to  A«  for  Ufe,  widi  remain- 
der  over,  and  afterwards  the  residue  of  his  personal  estate  to  B.  and 
made  B.  executor  ;  and  part  of  the  testator's  estate  consisted  of  a 
brew-house  and  malt-hduse,  which  together  with  the  plant  and 
Btensils  were  then  in  lease ;  it  was  held  that  the  plant  passed  to  the 
devisee;  for  without  the  plant  the  walls  could  be  of  no  use,  and  it 
was  materia]  that  they  were  in  lease  together.  The  testator  Mast 
.thenffira  hftvc  meant  to  deTise  them  both  together* 
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as  Mr.  Coxe  observes"^  be  stiled  an  individual  legacy 
(2).  But  courts  have  been  led  to  the  construction  of 
bequests  of  specific  legacies  by  other  indicia.  Thus 
in  Jeffreys  tJ.  Jeffreys,  afterwards  decided  by  the  same 
great  equity  judge,  the  testator  having  at  the  time  of 
making  his  will  just  so  much  stock  as  would  exactly 
answer  the  two  legacies  which  he  thereby  bequeathed, 
they  were  both  held  to  be  specific.  In  the  case  of 
Purse  r.  Snaplin,  before  alluded  to,  there  were  two 
legacies  of  5000/.  in  the  old  South  Sea  annuity  stock 
of  the  S.  S  Company,  to  two  persons  respectively; 
and  the  testator  at  the  time  of  making  his  will  and  at 
his  death  had  only  50002.  in  old  S.  S.  stock.  Lord 
Hardwicke  considered  these  bequests  as  entitling^ 
the  legatees  to  have  them  made  good  out  of  the  testa* 
tor's  general  assets ;  and  the  principle  upon  which  the 
case  was  determined  was  this — that  the  testator  had  not 
8o  specifically  described  the  subjects  of  the  legacies  as 
to  distinguish  them  from  all  other  things  of  the  same 
kind.  The  only  distinction  between  that  case  and 
the  subsequent  case  of  Jeffreys  v.  Jeffreys,  was, 
that  in  the  latter  the  actual  property  answered  exactly 
to  both  legacies. 

In  Ashton  v,  Ashton  •  there  were  no  words  of 
more  specific  import  than  in  Purse  v.  Snaplin,  above 
cited,  neither  did  the  stock   of   which   the  testator 

^  See  his  note  to  Hinton  v,  Pinke,  1  P.  Wms.  638. 
•  Cas.temp.  Talb.  152. 


(2)  Thus  money,  though  only  a  measure  of  value  or  amount  in  spe- 
cie, may  become  an  individual  legacy  when  it  is  designated  as  beingin 
a  .particular  place,  as  in  such  a  drawer  or  bag.  See  1  Atk.  508.  Aobh 
57.  Stock  doe^  not  pass  under  the  wordmoney«  See  Vex.  Jim*  327. 
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was  actually  possessed^  correspond  in  amount  with 

•  '  ^  _i 

the  stock  devised.  The  testator  devised  6000/. 
S.  S.  annuities  to  be  sold  and  laid  out  in  land^  to  be 
settled  as  therein  directed^  and  died  possessed  of  a 
large  personal  estate^  but  had  only  5360Z.  in  S.  S. 
annuities.  Lord  Talbot^  nevertheless^  held  the  legacy 
to  be  specific  and  not  of  quantity  merely  But  the 
late  Mr.  Serjeant  Williams^  to  whose  learned  labours 
we  are  indebted  for  the  last  edition  of  Lord  Talbot's 
decisions^  has  observed  in  a  note  to  this  case^  that 
*' it  seems  to  have  been  determined  upon  the  testa- 
tor's directing  the  6000/.  S.  S.  annuities  to  be  sold, 
and  the  piroduce  thereof  to  be  laid  out  in  a  purchase 
of  lands,  which  strongly  implied  that  the  testator 
only  intended  to  give  the  S.  S.  annuities  which  he  was 
possessed  of ;  and  that  he  did  not  mean  to  have  ad- 
ditional annuities  purchased,  in  order  to  be  sold  out 
again  presently  afterwards  :" —  a  remark  of  which 
Lord  Hardwicke,  and  not  the  learned  editor,  who 
seems  to  have  forgotten  whence  he  took  it,  should 
have  the  credit^. 

In  the  second  volume  of  Domat.  159.  it  is  kid  down 
that  when  a  testator  bequeaths  a  certain  thing,  which 
he  specifies  as  being  his  own,  the  legacy  will  not  have 
effect,  unless  that  thing  be  found  extant  in  the  suc- 
cession. "  As  if  I  bequeath  to  such  a  one  7ny  watch, 
or  my  diamond  ring,  and  there  be  not  found,  after 
my  death,  any  diamond  ring,  or  watch  among  my  ef- 
fects,  the  legacy  will  be  null."  There  are  cases  in 
our  books  to  the  same  effect.  It  is  true,  that  Lord 
Hardwicke  in  the  case  of  Avelyn  v.  Ward  ',  seemed 

»  See  1  Atk.418.  "^    1  Vez.  425. 
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to  consider  that  too  much  weight  had  been  given  to 
the  word  my,  and  that  to  rely  on  it  entirely  was  al- 
lowing  it  too  much  importance ;  yet  in  a  subsequent 
case  of  Sleech  v.  Torrington  %  we  find  Sir  Thomas 
Clarke^  whose  opinions  and  reasonings  on  the  con-> 
struction  of  wills  are  always  entitled  to  great  es- 
teem^ remarking^  that  it  was  very  material  as  a  cir- 
cumstance  in  that  case^  that  no  pronoun  possessiTe 
was  added  to  the  description  of  the  annuities.  So  in 
the  case  of  Ashbumham  v.  Macguire  \  where  the 
words  were  ''  tmf  lOCXM.  East  India  Stock/'  Lord 
Thurlow  laid  considerable  stress  upon  the  prenoun 
my,  and  observed^  that  it  had  been  relied  on  in  many 
cases  in  deciding  the  legacy  to  be  specific. 

The  gate-       The  general  rule,  however,  appears  by  the  resnh  of 
that  a       the  cases  to  be  this,  that  thebequest  of  stock  in  the  funds 
^o  mnch  !•  to  be  regarded  as  expressive  of  quantity,  in  general, 
general  le-  &nd  not  Confined  to  a  particular  sum  of  which  the  testa* 
SmTs  ^  tor  may  be  possessed  at  the  time  of  making  his  wiU,  or 
^IJSil^,^  of  his  death,  unless  there  is  some  word,  phrase,  or 
•tnili^it    constructive  ground  in  the  will  leading  to  such  restric- 
H^>°^     tive  interpretation .    Thus,  where  a  testator  beqaenths 
the  sum  of  12000/.  of  liis  funded  property  to  T.  S* 
and  the  residue  of  his  property  to  B.,  this  is  a  gene* 
ral  pecuniary  legacy  to  be  answered  oat  of  the  whole 
personal  estate*.    A  bequest  of  so  much  stock  in  such  a 
fund,  in  general  terms,  is  a  direction  to  the  executor  to 
procure  so  much  stock  for  the  legatee.    This  was  ex- 
pressly said  by  Lor4  Chancellor  Talbot  in  the  case  of 
Partridge  v.  Piutridge*,  in  which  case  a  testator  dev^ised 

'  iVes.  500.  '  t  Bro.  C.  C.  108. 

*  Sss  Luabsrt  9*  LimberCy  11  Yes.  Jm.  S07. 

I  Css.  imp.  Talbot,  9M. 
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IWOL  capital  Sooth  Sea  S)tod[.to  B.,  and  it  appeared 
tiiat  at  the  time  of  making  hig  wiH  be  had  ISOOf.  of  such 
stock,  and  afterwards^  by  sate^  be  reduced  it  to  2002. 
which  he  afterwards  increased  to  16001.  and  died^ 
the  alteration  of  the  stock  was  held  to  work  no 
ademption. 

it  it  obsenrable^  howerer^  that  in  that  case  Lord 
.Tftlbot  is  stated  to  bave  said;  that  if  the  testEttor^ 
after  sach  a  legacy^  seHs  oat  part^  and  dies^  such  sak 
will  be  an  ademption  pro  tanto;  which  opinion 
seems  to  be  at  variance  with  the  principle  of  the 
ease>  for  if  the  bequest  is  to  be  regarded  as  a  gift  of 
quantity  only^  and  not  of  a  specific  things  and  if  it 
be  kw  that  where  a  testator  bequeaths  so  much  stocky 
having  none  such  at  the  time  of  his  devise^  the  be^ 
quest  is  to  operate  as  a  direction  to  the  executor  to 
procure  so  mach^  why  should  the  removal  of  the 
stock;  or  the  diminution  of  it  in  specie^  affect  the 
substance  of  the  bounty.  On  this  pointy  therefore^  .  - 
perhaps^  the  case  of  Bronsdon  v.  Winter  ^^  has  pro^ 
ceeded  with  greater  consistency.  There  the  testator 
devised  the  sura  of  S0002.  South  Sea  Stocky  and  at 
the  time  of  making  his  will  had  just  that  amount  of 
soeh  stock;  be  afterwards  sold  1500Z.  of  it^  and. 
Verney^  Master  of  the  RoUs^  held  this  to  be  no  par* 
tial  ademption  of  the  legacy^  but  decreed  the  fOOOl. 
stock  to  be  made  good  out  of  the  testator's  personal 
estate. 

In  both  these  last-mentioned  cases,  the  Act  of 
Parliament  for  changing  three-fourths  of  the  capital 
South  Sea  Stock  into,  annuities^  had  taken  place  be« 

^  AmbL  67. 
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tween  the  time  of  making  the  will  and  the  death,  bnt 
it  followed,  a  fortiori,  from  the  principles  on  which 
other  parts  of  the  case  were  decided,  that  such  par- 
liamentary change  could  work  no  ademption. 

There  can  be  no  doubt,  however,  that  in  these 
points,  as  in  most  that  regard  the  construction  of 
wills,  the  intention  of  the  testator  is  to  be  the  guide ; 
and  this  intention  is  to  be  collected  from  the  general 
tenour  of  the  instrument  rather  than  from  particular 
words  or  phrases. 

Thus  in  the  late  case  of  Hotham  v.  Sutton ',  tbs 
intention,  though  in  some  degree  proceeding  upon  a 
mistake  as  to  the  fact,  was  the  ground  of  the  Chan- 
cellor's judgment.  In  that  case,  the  testatrix,  reciting 
that  she  was  possessed  of  12,7002.  3  per  cent.  Bank 
Annuities^  standing  in  her  name,  gave  and  be«. 
queathed  the  same,  or  so  much  of  such  Bank  An- 
nuities, as  should  be  standing  in  her  name  at  her 
death.  At  the  date  of  her  will,  and  at  her  death,  she 
had  near  15,000/.  in  that  fund,  besides  other  stock. 
Here  the  recital  of  the  will,  though  erroneous,  was 
considered  as  comprising  the  reason  of  the  disposi- 
tion— it  was  the  measure  of  her  bounty  ;  the  determi- 
nation^ therefore,  was,  that  the  bequest  operated  only 
on  the  sum  mentioned  in  the  recital,  and  that  the  ex- 
cess of  3  per  cent.  Consol.  Bank  Annuities  beyond 
the  amount  of  13,7002.  passed  under  the  residuary 
clause. 

Wberc  a     .    Before  the  subiect  of  bequests  of  stock  or  funded 

bequest  of  u  ^ 

theioterest  property  is  dismissed,  it  may  be\useful  to  advert  to  a. 
flendt  will   case  wlierein^  with  good  reason,  it  was  held,  that  the 

'  16  Vei.  Jiin.  319. 
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capital  of  the  stock  passed  under  an  express  disposi-  carry  the 
tion  only  of  the  interest  and  dividends.  This  was  self. 
the  case  of  Phillips  d.  Chamberlaine  ^  in  which  the 
testator  gave  all  his  monies  and  securities  for  moneys 
together  with  all  his  real  and  personal  estate^  to  his 
executors^  their  heirs^  executors^  administrators,  and 
assigns^  according  to  the  nature  and  quality  of  the 
same  premises  respectively^  upon  trust,  to  sell  and 
dispose  of  all  except  the  funds  and  securities ;  and 
after  various  dispositions  of  determinable  interests  in 
the  same  funds  and  securities,  he  directed  his  trustees 
to  pay  all  the  rest  of  the  residue  and  surplus  of  the 
dividends  and  interest  thereof  unto  and  among  four 
relatives  therein  named^  and  the  survivor  of  them,  each 
share  to  be  paid  to  them  severally  as  they  attained  the 
age  of  21  years ;  and  if  any  one  of  the  said  four  persons 
should  die  before  he  should  attain  the  age  of  21  years^ 
the  share  of  the  deceased  should  be  divided  equally 
among  the  three  survivors,  or  if  two  should  die^ 
equally  between  the  two  survivors,  or  should  three 
out  of  the  said  four  persons  die  during  their  minority^ 
the  survivor  viras  to  be  entitled  to  the  whole  residue 
and  surplus  aforesaid.  The  question  being,  whether 
the  residuary  clause  carried  an  absolute  property  to  the 
legatees,  or  only  the  use,  that  is,  the  interests  and 
dividends  that  should  arise  during  their  respective 
lives^  and  the  principal  be  considered  as  undisposed 
of,  the  Chancellor  observed,  that  he  had  never 
heard  that  where  a  testator  gives  for  ever^  and  with- 
out limitation^  the  dividends  and  interest  to  accrue 
upon  the  residue  of  his  personal  property,  that  such 
a  gift  would  not  carry  the  whole  interest.  Where  they 
were  so  given  for  ever,  who  was  there  to  claim  the. 
capital  ?    When  the  interest  and  dividends  of  a  resi^ 

^  A  Vex.  Jus.  61. 
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due  are  absolutely  given  to  truntees  and  their  heirs, 
upon  trust  to  pay  the  interest  and  dividends  to  A., 
and  fiXHn  time  to  time,  and  without  any  limitation  of 
duration,  it  will  carry  the  whole  interest.  It  is  im- 
possible, said  his  Lordfthip,  to  suppose  such  an  absur- 
dity, as  would  result  in  this  case  from  the  contrary 
eonstruction.  An  absurdity  may  be  so  greats  as  to 
taise  a  necessaty  implication.  A  Judge  must  divest 
himself  of  common  sense  to  itnpute  such  an  absur- 
dity to  a  testator  as  to  suppose,  that  he  gives  the  inte- 
rest to  them  for' their  respective  lives  only,  and  if  any 
one  shall  die  under  the  age  of  21,  then  that  a  share 
given  for  life  only  shall  survive  to  the  others.  That 
part  of  the  dause  ¥ras  perfectly  satisfiictory  to  shew, 
that  he  did  intend  to  give  them  the  absolute  interest 
If  they  were  only  to  have  an  interest  for  their  lives, 
of  what  consequence  would  their  deaths  before  81 
be  ?  If  they  had  it  only  for  their  lives  there  wouM 
be  no  part  or  share  for  the  survivor  to  have.  It  is 
clear  he  meant  to  give  an  interest  that  would  survive  ; 
even  independently  of  the  circumstances  that  it  was 
g^ven  as  a  residue ;  and  it  must  always  be  remembered 
that  when  the  residue  is  given,  every  presumption  is 
to  be  made  that  he  did  not  intend  to  die  intestate.*' 

^u^^  This  seems  a  proper  place  to  introduce  some 
JJJJJ^'jyy  observations  on  those  bequests  of  chattels  which 
liidMtteii.  create  qualified  and  temporary  interests  in  them,  fol- 
lowed by  gifts  over  to  others  in  succession.  In  the 
Consideration  of  which  subject,  it  should  be  distinctly 
understood  that  a  strict  legal  remainder  can  only  be 
limited  of  fireehold  estates.  Every  bequest  of  per- 
fOmil  estate  to  take  effect  in  futuro,  whether  it  be 
afteit  a  preceding  bequest  or  not,  or  limited  on  a  cer- 
tain or  uncertain  events  takes  effect  only  as  an  ex- 
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ecutory  disposition.  Every  future  bequest  of  this 
description  of  property  falls  under  that  class  of  dispo* 
sitions  called  executory  devises^  and  is  subject  to  the 
rules  and  restrictions  affecting  the  same. 

At  common  law.  if  a  personal  estate  was  devised  At  com* 

mon  Iftw 

to  one  for  life^  or  otherwise^  and  after  the  decease  no  remain* 
of  the  devisee  or  legatee^  or  on  the  happening  of  any  sonai  e^ 
other  events  certain  or  uncertain^  the  same  was  given  in  strict- 
over  to  another^  such  limitation  over  was  void^  and  !S^.^ 
the  whole^  in  strictness  of  construction^  vested  in  the 
first  taker.     To  avoid  this  inconvenience^  and  the 
disappointment  of  the  testator's  intention^  a  difference 
was  made  between  the  bequest  of  the  use  of  a  thing, 
and  of  the  thing  itself '.     All  difficulty,  however,  on 
this  subject  has  long  ceased  to  exist ;  and  these  limi- 
tations or  gifts  of  ulterior  interests  in  personal  estate 
have  for  some  centuries  had  their  full  operation  as 
executory  devises,  or  rather  bequests.     Thus,  where 
a  term  is  given  to  one  for  his  life,  remainder  to 
another  after  his  decease,  this  limitation  is  consider- 
ed as  not  meant  to  take  effect  as  a  remainder,  but,  upon 
the  principle  of  ut  rea  magis  valeat  quam  pereat,  such 
limitation  or  gift  over  is  regarded  as  a  substantive  de* 
vise  to  take  effect  upon  the  death  of  the  person  first 
named,  or  other  event,  certain  or  uncertain,  and  is 
considered  as  preceding  the  intermediate  disposition  r 
so  that  it  is  the  same  a»  devi^ng  a  chattel  interest 
in  land  to  one  man  upon  his  paying  a   sum   of 
money  to  executors,  or  upon  the  death  of  another^ 
which  makes  it  a  proper  executory  devise ;  and  after 
limiting  which  future  interest,  the  testator  is  still  at 
liberty  to  dispose  of  the  estate  in   the*  mean  time, 

*  Bro.  Per.pl.  13.     Cro.Ca.  341. 
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Thus  io  Lanpett's  case  in  Cooke*a  Reports  V  wheiea 
testator^  being  possessed  of  a  messuage  for  a  term  of 
years,  devised  the  same  to  his  lather  for  the  term  of 
his  natural  life,  remainder,  after  his  filther^B  decease, 
to  his  sister  and  the  heir  of  her  body,  it  was  resolved 
that  the  limitation  to  the  sister  was  good  as  an  exe- 
cutory devise.  And  in  other  cases  where  the  ulterior 
disposition  has  depended  upon  an  uncertain  event,  or 
been  made  in  favour  of  a  person  not  in  being  at  the 
time,  it  has  been  si^>ported  upon  the  same  principle  \ 

The  doctrine  above  attempted  to  be  explained  ia 
equally  applicable  to  mere  bona  mobiKa,  in  courts 
of  Equity.  It  has  long  been  settled,  thsit  a  bequest  of 
goods  to  A.  for  life  with  remainder  after  hi»  decease 
to  B.  is  a  good  bequest  to  B. ;  who  formerly  might  file 
bis  biU  against  the  legatee  for  life,  to  compel  him  to 
give  security  for  the  goods  being  forth-^coming  at  bis 
death '';  but  the  later  practice  is,  for  the  devisee  for 
life  to  be  required  to  sign  an  inventcury,  to  be  depo- 
sited with  the  Master  for  the  benefit  of  all  parties, 
which  Lord  Thurlow  has  observed  to  be  more  equal 
justice,  as  there  ought  to  be  existing  danger  to  justify 
the  requisition  of  a  security  ^ 


Of  the  do- 
minion ac- 


Very  little  is  to  be  found  ia  the  hooka  respecting 
rn^STJml  ^^  extent  of  enjoyment  or  dominion  acquired  by  the 
life^niL  V^^^^^  taking  under  a  will  the  estate  or  iiiterest  for 
Saitei**     ^^^  ^^  ^  personal  chattel.     In  one  case*  it  was  held, 

*  10  Rep.  46.  see  also  8  Rep.  95.  Matthew  Manning's  case. 
^  See  1  RolL  Abr.  013.    1  Aad.  60^  61. 

'  See  9  Freem.  206.    1  P.  Wow.  1. 

*  1  Bro.  C.  R.  979.    3  P.  Wms.  386.    3  Atk.  83,  331. 

*  Marslial  v.  Blew,  3  Atk.  317. 
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that  ft  devise  from  a  hmband  to  his  ^ife  of  (he  use  of 
household  goods^  furnrture^  plate^  jewels^  Imen^  Ac. 
for  Ufe  or  widowhood^  and  afterwards  to  children  and 
grandchildren^  included  an  authority  for  the  wife  to 
use  the  goods  in  her  otrn^  or  in  any  other  pttsot^u 
hoilse^  alone  or  promiscuously  with  other  goods^  or 
eten  to  let  thttn  out  to  hire.  Mr.  Pearne  has  ob- 
served^ in  treating  incidentally  on  this  pomt'^  that  m 
MarshaHT.  Blew  it  did  not  appear  that  the  goods  and 
furniture  were  annexed  as  heir-looms^  to  go  along  or 
be  enjoyed  with  any  house ;  but  that  such  an  annex- 
atton  of  them  to  the  possession  of  any  particular 
dweBrng  house  might  probabfy  have  excluded  the  li- 
berty of  using  them^  or  letting  them  to  hire;  sepa^ 
ratefy,  or  otherwise  than  with  the  house  on  which  the 
limitation  of  the  goods  was  so  attendant.  Mr.  Fearne^ 
however^  was  of  opinion  that  even  where  the  furni- 
ture was  directed  to  go  with  the  house  in  the  nature 
of  heir-looms^  it  would  be  competent  to  the  person 
having  the  Kfe-hfiterest,  to  let  such  furniture  together 
with  the  house,  grounding  himself,  in  some  measure, 
on  the  case  of  Cadogan  v.  Kenneth  where,  though  the 
possession  of  the  goods  was  connected  with  the  house 
under  the  trusts,  and  a  particular  of  them  was  an- 
nexed by  way  of  schedule  to  the  settlement,  yet  it  was 
admitted  that  the  husband  who  takes  an  interest  under 
the  trusts  in  the  same  for  his  life,  might  have  let  thQ 
house  and  furniture  together. 

There  are  many  subjects  of  testamentary  drsposf-  ^^^S^ 
tion  of  which  it  may  be  said  usu  consumuntur  ;  and 
where  such  are  bequeathed  to  a  legatee  with  a  parti- 
cular interest  in  them,  as  for  his  life  only,  some  other 
person  being  appointed  to  succeed  him  in  the  pro- 

'See  Ex.  Der.  6th  Ed.  by  Batler,  407.        '  Cowp.  439. 
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perty^  many  niceties  and  distinctions  may  arise  in  re- 
ference to  the  nature  of  the  thing  giren.     Where 
things  are  at  once  unproductive  and  consumable,  the 
use  of  them  implies  the  destruction  of  them«  and  this 
will  always  be  the  case  with  consumable  dead  stock : 
but  in  respect  to  live  stock,  it  is  observable  that  though 
the  individual  thing  is  destroyed,  the  species  still  con- 
tinues to  exist,  and  the  race  is  continually  propagat- 
ing :  it  may  therefore  be  a  question  whether  the  le- 
gatee for  life  be  not  bound  to  keep  up  the  stock  for 
the  benefit  of  his  successor  in  interest,  subject  to  the 
reasonable  use  and  consumption  of  the  produce.    In 
the  above  cited  case  of  Porter  v.  Tournay  ^  it  was  oh- 
served  J)y  the  Master  of  the  Rolls  that  ''  there  had 
been  great  doubt  among  the  judges,  what  a  person 
having  a  limited  use  of  such  articles  may  do ;  some 
learned  Judges  had  thought  they  must  be  sold,  and 
that  a  person  so  entitled  was  to  have  only  the  interest 
of  the  money  produced  by  the  sale ;  but  that  was  a 
very  rigid  construction/'     I  am  not  aware  of  any 
more  recent  decision  whereby  these  peculiar  difficul- 
ties have  been  removed.    One  should  certainly  advise 
a  person  claiming  such  determinable  interest,  to  go- 
vern himself  by  the  fair  and  equitable  principle  of 
taking  only  a  reasonable  and  proportionate  use  and 
enjoyment,  and  preserving  the  thing  bequeathed,  as 
far  as  might  be  consistent  therewith,  for  the  benefit  of 
his  successor  under  the  will ;  in  all  cases  ascertaining 
the  quantity,  number  and  kind,  by  a  proper  inventory 
or  account. 

Kmediet        Where,  by  the  dispositions  of  a  will  or  settlement 
ftrpre-      (he  possession  of  furniture  and  household  goods  are 

"^3  Vez.  Jttii.31L 
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annexed,  in  the  nature  of  heir-looms,  to  the  possession  »«>^*n8rtiif 
of  the  mansion  kself,  such  ffoods  will  not  be  suffered  thciMsrsoiis 

"  in  the  suc- 

to  be  separated  from  the  liouse  by  an  execution  against  cession. 
a  person  taking*  an  estate  for  life  under  such  will  or 
settlement.  If  such  will  or  settlement  has  vested  in 
trustees,  the  legal  estate  in  the  house  and  goods  so 
settled  together,  the  legal  remedy  will  reside  with 
such  ^;rustees  for  enforcing  restitution,  or  recovering 
the  value;  and  thus  in  the  case  of  Cadogan  v.  Ken- 
net,  above  cited,  upon  an  action  of  trover  brought  by 
the  trustees  to  whom  the  possessio  legalis  belonged, 
for  the  benefit  of  the  husband  and  wife  and  the  soiis 
of  the  marriage  in  succession.  Lord  Mansfield  ob- 
served that  it  was  a  settlement  very  common  in  great 
families  :  in  wills  of  great  estates  nothing  wasnso  fre- 
quent as  devises  of  part  of  the  personal  estate  to  go 
as  heir-looms :  so  in  marriage  settlements  it  was  very 
common  for  libraries  and  plate  to  be  so  settled,  and 
for  chattels  and  leases  to  go  along  with  the  land.  If 
the  husband  grew  extravagant  there  never  was  an 
idea  that  these  could  afterwards  be  overturned :  if 
that  court  were  to  determine  they  should,  the  parties 
would  resort  to  chancery.  It  was  the  business  of  the 
trustees  to  see  that  the  goods  were  not  removed  :  the 
creditors  had  no  right  to  take  the  goods  themselves :  the 
possession  of  them  belonged  to  the  trustees :  the  ab- 
solute property  of  them  was  then  vested  in  the  eld- 
est son,  and  they  were  to  be  kept  in  the  house  for  his 
benefit.  (3)" 


(3)  The  question  whether  that  settlement  was  or  was  not  Toid 
as  against  creditors,  under  the  statute  against  voluntary  and  frau- 
dulent conveyances,  was  a  branch  of  the  case,  which,  though  of  con- 
siderable interest,  is  not  connected  with  our  present  inquiry,  and 
has  been  discussed  at  large  in  the  treatise  on  voluntary  and  frau« 
dulent  conveyances. 
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In  the  case  of  Foley  et  al.  v.  Burnell^  Lord  Foley 
had  deviBed  his  house  called  F.  to  trustees  for  a  term 
of  99  years^  and  subject  thereto^  to  his  son  T.  for  life^ 
remainder  to  his  first  and  other  sons  with  remainder 
over^  and  bequeathed  "  all  the  standards^  fixtures, 
household  goods,  implements  of  household  furniture 
^nd  pictures,  gold  and  silver  plate,  china,  porcelain, 
^c.  which  should  be  in  the  several  capital  messuages, 
called  S.  W.  and  F.  to  be  held  and  enjoyed  by  the 
several  persons,  who  from  time  to  time  should  suc- 
cessively and  respectively  be  entitled  to  the  use  and 
possession  of  the  same  houses  respectively,  as  and  iu 
the  nature  of  heir-looms,  to  be  annexed  to  and  go 
along  with  such  houses  respectively  for  ever/'  Upon 
the  testator's  decease  the  trustees,  who  were  also  ex- 
ecutors of  the  will,  permitted  the  eldest  son  to  occupy 
the  house  called  F.  and  to  use  the  wine,  linen^  and 
.  china  which  was  in  it  at  the  death  of  the  testator. 
Upon  those  articles  being  taken  in  execution  at  the 
suit  of  a  creditor  of  the  son,  the  trustees  and  executors, 
%fter  having  demanded  them,  brought  an  action  of 
trover,  and  had  a  verdict  for  the  amount  of  the  arti* 
cles  so  taken  in  execution. 

Mr.  Fearne  in  his  comments  on  this  last  mention- 
ed case,  with  his  usual  sagacity,  suggests  a  doubt 
whether,  as  the  property  comprised  in  the  heir-loom 
clause  was  not  in  this  case  devised  to  the  trustees,  but 
seemed  only  to  have  vested  in  them  as  executors,  their 
consent  to  the  possession  by  the  first  cestui  que  trust 
as  legatee  thereof  did  not  divest  them  of  the  legal  es- 
tate, and  pass  it  to  the  legatees  under  that  clause  ac- 
cording to  their  respective  interests  under  the  will, 

*  Cowp«  Rep.  4S^  •• 
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and  so  disqualiiy  them  for  the  recovery  of  the  goods 
by  legal  process.    The  same  writer,  however,  was  of 
opioion  that  if  the  legal  remedy  had  failed  on  that 
ground,  the  legatees  might  still  have  found  a  resource 
iR  Equity.   And  he  conceived  himself  to  be  supported 
in  that  opinion  by  the  arguments  of  the  court  in 
another  case  under  the  same .  will>  in  which  the  legal 
estate  and  interest  in  the  chattels  devised  was  clearly 
m  the  first  taker  \   The  Lord  Chancellor,  in  consider- 
ing the  rdief  in  the  case  last  adverted  to,  put  the  case 
of  a  bequest  of  a  chattel  interest  to  one  for  life,  re- 
mainder to  another  in  tail,  in  which,  he  said,  the  ul- 
terior devisee  might  come  to  the  court  to  prevent  the 
destruction  of  the  subject.     Which  case,  Mr.  Fearne 
observes,  as  well  as  the  common  instance  of  trustees 
for  preserving  contingent  remainders  being  allowed 
to  maintain  an   injunction  from  waste  against  te- 
nant for  life  of  the  legal  estate,  seems  to  warrant  the 
interposition  of  the  court,  for  the  benefit  of  the  per-- 
sons  intitled  after  a  temporary  antecedent  interest  in 
the  first  taker,  notwithstanding  the  interest  of  such 
first  taker  be  clothed  with  the  legal  estate. 

But  it  appeared  to  Mr.  Peame,  to  be  a  very  suffi- 
cient ground  for  the  equitable  relief,  that  executory 
dispositions  of  chattels  personal  appear  to  have  been 
originally  founded  in,  and  still  to  rest  on  the  doctrine 
of  courts  of  Equity ;  and  that  if  so,  there  could  be  no 
obstacle  to  the  interference  of  those  courts  in  the  re- 
gulation of  interests,  created  by,  and  dependent  upon 
their  own  jurisdiction. 

In  chattels  real  the  hw  has  long  admitted  a  division 

'  Foley  V.  Barnett  et  al.  1  Bro.  C.  Rep.  274. 
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of  the  interest  between  the  devisee  for  life^  and  those 
in  remainder ;  but  the  division  of  the  interest  in  chat- 
tels personal  betvreen  tenant  for  life^  and  those  to 
whom  they  are  limited  over^  seems  yet  to  be  a  matter 
of  equitable  cognizance^  resting  upon  the  exoiution  of 
a  court  of  Equity  in  specie*  And  such  a  specific  ap* 
portionment  and  execution  of  the  rights  of  the  par- 
ties  would  be  frustrated  if  the  jcourt  could  not  secure 
the  specific  chattels  themselves,  in  the  mean  time, 
against  such  a  disposition  of  the  first  taker,  and  all 
claiming  through  or  und^r  him,  as  vrould  endiuiger  iti 
existence  or  preservationr 


Section.  11. 
As  to  immoveable  things. 

n^,*?n  gf!      ^^  **  ^  general  and  established  proposition  that 
dodcd  un-  ^^^erc  a-  man  is  possessed  of  freehold  and  leasehold 
nd'defiw^  property,  the  leasehold  will  not  passby  a  general  devise^ 
•f  lands,    applicable  to  freeholds,  unless  an  intention  to  include 
leaseholds  under  those  words  can  be  collected  from 
the  face  of  the  will,  or  from  the  nature  or  situation  of 
the  leaseholds  themselves.     The  great  and  fundamen- 
tal case  upon  this  subject  is  Rose  v.  Bartlett^  deter- 
mined so  long  ago  as  the  beginning  of  the  reign  of 
Charles  I.    It  was  there  resolved  that  if  a  man  have 

*  Cro.  Car.  382. 
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lands  in  fee^  and  lands  for  yearsr,  and  devise  ali  his 
lands  and  tenements^  the  fee-simple  lands  pass  only^ 
and  not  the  leases  for  years  ;  bnt  if  a  man  have  a  But  if  the 
lease  for  years  and  no  fee-simple^  and  devise  all  his  leaves 
lands  ami  tenements,  the  lease  for  years  passes ;  for  leaseholds 
otherwise  the  will  would  be  merely  void.     The  rule  the  dUpo- 
has  prevailed  notwithstanding  some  expressions  have  wiu  pass! 
been  used  by  a  testator  which  might  seem  to  have 
been  adopted  on  account  of  their  applicability  to 
chattel  interests.  Thus  in  the  case  of  Davis  v.  Gibbs*, 
where  the  words  were   ''  manors^  messuages,  lands, 
tenements^  hereditaments,  dnd  real  estates  whatso- 
ever, of  which  I  am  any  ways  seised  or  intitled  to," 
the  rule  laid  down  in  Rose  v.  Bartlett  was  adhered  to, 
and  the  same  point  was  decided  in  the  same  way  by 
Lord  Mansfield  in  Pistol  on  dem.  Randal  v  Richard- 
son%  in  which  the  testator  devised  ''  all  and  every 
of  his  several  lands,  messuages,  tenements,  and  he- 
reditaments whatsoever  and  wheresoever,  whereof  he 
was  seised,  and  interested  in,  or  intitled  to'*  to  his 
son  for  life,  remainder  to  the  heirs  of  his  body  ;  and 
afterwards  devised  his  personal  estate  to  his  wife  and 
daughter,  and  made  his  wife  sole  executrix.     The 
question  was,   whether  the  leasehold  lands  by  the 
above  worfs  of  the  will  were  given  to  the  son,  or 
were  part  of  the  personal  estate.     After  two  argu- 
ments Lord  Mansfield  delivered  the  opinion  of  the 
court,  ^'  that  the  leasehold  lands  did  not  pass  to  the 
son,  but  were  part  of  the  personal  estate"  (1).     The 

*  Fitzg.  11  a.  3  P.  Wms.  ^6;  ■  *  1  H.  BL  26,  note. 


(1)  If  a  man,  haTing  both  freeholds  and  leaseholds,  devise  all  his    If  the 
lands  and  tenements,  by  a  will  unattested,  as  the  statute  directs,  ^^  tuS'to 
so  that  it  18  inoperative  in  respect  to  the  freeholds^  still  the  words  pass  free* 
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cue  of  Addis  v.  Clement*,  indeed,  which  was  de- 
cided the  other  way,  expressly  proceeded  in  part  on 
the  eflFect  of  the  words,  ''  whereof  he,  the  testator^ 
was  seized  or  possessed,  or  interested  in,*'  and  it  was 
lamented  by  Lord  Kenyon,  in  Lane  v.  Lord  StBXt^ 


hold  for       of  the  deyise  are  held  not  to  pass  the  leaseholds.    This  waj  one  of 
due  execu-  the  points  in  Chapman  v.  Hart*,  determined  by  Lord  Hardwicke, 

tion,  ihw     ^liere  a  testator  devised  all  his  lands  at  or  near  Fowey  to  the  plain- 
wui  not 

make  the    tiff,  and  the  will  was  executed  io  the  presence  of  two  wHnesses 
INuTby  a     only*    The  Chancellor  obserred,  that  it  was  not  certain  whctiier 

geocral  de  ^j^^  testator  had  any  leasehold  in  or  near  Fowey.    If  there  should 

viae,  appli-  '  •^ 

cable  to  appear  to  be  both,  and  the  law  had  been  with  the  plaintiff,  so  that 
estate.  ^^e  shoald  be  entitled  thereto,  it  would  be  a  ground  for  the  direc- 
tion of  an  enquiry ;  for  the  answer  was  not  a  positive  negation  of 
any  leasehold.  But  if,  let  the  fact  come  out  how  it  would,  the 
law  wu  against  the  plaintiff,  he  ought  not  to  direct  an  enquiiy. 
And  he  was  of  opinion,  that  though  it  should  appear  tkat-tbe  tes* 
tator  had  leasehold  as  well  as  freehold,  the  plaintiff  would  not  be 
entitled.  His  Lordship  supposed  a  case  of  a  person  seised  of 
freehold  and  copyhbld  in  D.  who  surrendered  to  the  use  of  his  will, 
and  devised  all  his  lands  and  tenements  in  D.  to  his  child :  there 
being  a  surrender,  both  freehold  and  copyhold  would  pass,  if  the 
will  was  duly  executed  according  to  the  statute  of  frauds :  Intt  If 
no  surreoder  to  the  use  of  the  will,  only  the  freehold  would  pass; 
to  which  lands  and  tenements  generally  mentioned  should  be  ap« 
plied ;  there  being  no  surrender  to  the  use  of  the  will,  to  shew  a 
different  intent.  Suppose  that  will  executed  in  the  presence  of  two 
witnesses,  or  of  one  only;  those  general  words  used;  and  no  sur- 
tender:  though  this  were  to  a  child  or  wife,  the  court  would  not 
supply  the  defect  of  the  surrender  to  the  use  of  the  will,  or  com- 
pel the  heir  at  law  to  surrender  the  copyhold  to  the  devisee,  be- 
cause the  will  was  not  duly  executed ;  when,  if  duly  executed,  the 
court  would  not  have  supplied  that  defect :  for  such  variation  of  the 
comstraction  would  be  very  dangerous. 

•  1  Yes.  tlh  and  see  PlraatMde  BCiiBtMd,  lUb.17^ 


II 


Sect.  %  As  to  immoteahle  things,  443 

hope^^  that  that  case  was  not  cited  in  Pistol  v.  Rich- 
ardson, since  his  Lordship  thought  that  if  Lord 
Mansfield  had  had  it  in  his  view  he  might  have  been 
induced  to  decide  otherwise  than  he  did.  But  it 
seems  from  a  manuscript  note  of  Pistol  v.  Richardson 
that  the  case  of  Turner  v.  Husler^  wrhidi  proceeded 
on  the  authority  of  Addis  v.  Clement  was  noti^ced 
by  Lord  Mansfield  in  his  judgment^  who  received 
his  account  of  it  from  Mr.  Baron  Eyre'. 

Lord  Eldon  in  the  case  of  Thompson  v.  Lady 
Lawley  and  others  ^  seemed  evidently  to  think  that 
too  much  stress  might  be  laid  upon  these  words^ 
"  possessed  of,  or  intltled  unto."  But  his  Lord- 
ship took  notice  of  the  other  ground  of  the  de- 
cision in  Addis  v.  Clement,  viz.  that  the  SI  years 
lease  in  that  case  was  held  of  the  church,  and  always 
renewable,  so  that  the  lessee^  who  was  the  testator, 
might  look  upon  himself,  from  the  right  he  had  to  re- 
new, as  having  a  perpetual  estate  therein — ^a  kind  of 
inheritance ;  and  appeared  to  think  that  an  ingre- 
dient which  sufficiently  distinguished  the  case  from 
Pistol  V.  Richardson. 


The  distinction   taken  in  Rose  v.  Bartlet  as  to  Leaseholds 
the   effect   of  a  will  devising   ''  lands    and  tone-  where 

there  are 

ments"   upon  leasehold  property,   where  there  are  only  such 
no  freeholds  to  satisfy  the. words,   was  fully  con-  the^devSe, 
firmed  by  the  case  of  Day  v.  Trig*,  where,  upon  a  the  devise 
devise  by  a  testator,  of  all  his  freehold  houses  in  Al-  ly  o?the'" 
dersgate-street,  to  the  plaintiflf  and  his  heirs,  having  fJ^S^ids. 


•  6  T.  R.  353.     '  1  Br.  C.  C.  78.     '  See  2  Bos.  et  Pull.  306. 

*  a  Bos.  et  Pull.  303.  *  \  P,  Wm«.  28(J. 
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in  fact  no  freehold  houses^  but  only  leasehold  houses^ 
in  the  place  described ;  il  was  decreed  by  Mr.  J.  Tracy, 
sitting  for  the  Lord  Chancellor,  that,  thoug^h  in  a  grant 
of  all  one's  freehold  houses,  leasehold  houses  could 
not  pass ;  and  though,  even  in  the  case  of  a  trj/e,  had 
there  been  any  freehold  houses  to  satisfy  the  words, 
leasehold  houses  should  not  have  passed,  yet  the  plain 
intention  being  to  pass  some  houses,  and  he  having  no 
freehold  houses  in  the  place  mentioned,  the  vford  free- 
hold should  rather  be  rejected  than  the  will  be  whoUy 
void,  and  the  leasehold  should  pass  (3). 

And  under      As  by  the  casc  last  cited  it  appears  that  the  inser- 

an  express     ,  "^  *  * 

devise  of    tiou  of  the  word  '  freehold '  by  the  testator,  will  not 
freehold     prevent  the  passing  of  leasehold  property,  where  the 
if  sach  ap-  intention  to  pass  them  is  manifest  upon  the  whole  wiU; 
the  inten-    SO  in  a  late  case  it  has  been  ruled  in  the  court  of 
King's  Bench,  that  under  the  phrase  personal  estates, 
real  property  may  pass,   if  it  is  clear  from  the  bear- 
ing of  the  instrument,  that  such  was  the  testator's  in- 
tention^; and  where  by  a  will  giving  the  estate  a  local 
description  and  a  name,  the  property  was  mistakingly  . 
called  leasehold,  the  testator's  freehold  was  held  to  pass, 
there  being  no  other  property  answering  the  name  and 
description  \ 

So,  by  the  On  the  same  principle  of  giving  words  a  descrip- 
cyadevhe  tive  cffect,  commcnsuratc  with  the  clear  intention 
hoid7rt»ay   of  the  parties,   whatever  may  be  their  primary  or 

be  uttdei- 

"**'*''•  ^  Doe  on  dem.  of  Tofield  v.  Todeld,  widow,  11  East,  246. 

*  Doe  d.  Wilkins  v.  Kenneys,  9  East,  366. 


(2)  He  obseryed  also  that  the  suit  was  proper  in  eqnitj,  since 
the  leasehold  houses  (being  chattels)  could  not  pass  by  the  wUl 
without  the  assent  of  the  executor,  which  assent  he  was  compella- 
ble to  giTe  in  equity. 


_ 
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strict  sense^  the  word  '  legacy'  has  been  construed 
as  comprehending  real  estate.  Thus^  where  A.  by 
will  gave  two  legacies  of  150/.  each  to  his  son  and 
daughter^  to  be  paid  at  21^  and  then  gave  all  his 
realty  and  personalty  to  his  wife  for  life^  and  after  her 
deaths  one  freehold  estate  to  the  son^  and  another  to  the 
daughter ;  but  if  either  or  both  his  children  should  die 
before  the  wife^  then  those  legacies  which  were  left  to 
them  should  return  to  the  wife ;  it  was  held  that  on 
the  death  of  the  son  before  the  mother^  the  mother 
was  entitled  to  the  reversion  of  the  freehold  estate^ 
the  word  '  legacy'  not  being  necessarily  confined  to 
the  pecuniaiy  bequests^  where  by  the  context  of  the 
will  it  appeared  to  have  been  used  by  the  testator  in  a 
larger  sense"*. 

Whether,  where  there  has  been  a  surrender  to  whe^ier 

'  copyhold 

the  use  of  the  will,  the  general  words  '  messuafi^es.  P«s«e8  by 
lands,  tenements,  and  hereditaments.'  will  pass  copy-  ^^v"«  ^^ 

'  f  r^      lands,  Ac. 

hold  as  well  as  freehold  estate^  without  any  inference 
furnished  by  the  will  itself,  of  the  testator's  intention 
to  include  both^  seems  to  rest  in  some  doubt.  In  the 
GSMse  of  Doe  d.  Belasyse  v.  the  Earl  of  Lucan  ^  none 
of  the  judges  appeared  to  hold  any  decided  opinion 
on  the  point.  That  case^  however^  has  completely 
established  the  doctrine  that  wherever  the  intention 
of  the  testator  to  devise  his  copyhold  can  be  collected 
from  the  Will^  and  the  words^  though  they  make  no 
mention  of  copyhold^  are  large  enough  to  comprehend 
it^  and  a  proper  surrender  has  been  made  to  the. use 
of  the  testator's  wiU^  such  copyhold  will  pass  to  the 
devisee.     And  we  may  safely  infer  from  the  principles 

**  Hardacre  and  another  i;.  Nash  and  another^  5  T*  R.  710.  ]  i^d 
see  Hope  d.  Brown  v*  Taylor,  1  Burr.  368* 
"*  9  East^  448. 
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of  the  last-mentioned  case^  as  well  as  from  others, 
that^  where  the  testator's  freehold  will  not  safisfy  the 
descriptfofi^  or  the  purposes  expressed  in  the  ^tll^  tm* 
less  the  copyhold  he  considered  as  inchfded  m  the  de^ 
vise^  the  intention  to  derise  the  copyhold  is  sufficient^ 
indicated. 

The  case  last  adverted  to  was  to  the  feRowhtg^ 
effect.     The  testator^   having  a  freehold  manor  of 
Suttoff^  and  freehold  lands  there^  and  having  also 
copyhold  lands  within  the  township  of  Sutton^  and 
within  the  local  ambit  of  the  maaor^  but  held  of 
another  manor^  and  having  surrendered  bis  eopyhoM 
to  the  use  of  his  will>  devised  all  his  manor  of  Sutton^ 
and  all  his  messuages^  farms^  lands^  tenements^  and 
hereditaments^  whatsoever^  within  the  precincts  and 
territories  oi  Sutton,  in  the  county  of  Chester,  vrith 
their  rights,  members,  and  appurtenances,  in  trust 
for    his    daughter^  and    to  her    children    in   strict 
settlement ;  and  first,  it  was  held  that  farms,  lands, 
&c.   within  the  township,   though   not  within  the 
manor  of  Sutton,  passed  by  the  description  of  fiemns, 
llaiMiB,  &c.  within  the  precincts  and  territories  of 
Shrtton.     Secondly,  that  the  general  words  of  '  mes- 
suages, forms,  lands,   and  tenements/    and    parti- 
cularly   the   word    '  fttrms'  (3)   were    sufficient  to 
carry  copyhold  as  well  as  freehold  in  the  place  de- 
scribed, if  such  appeared  to  be  the  intent  of  the 
testetor  upon  the  whole  will ;  and,  thirdly,  that  such 
intent  was  to  be  inferred  in  the  case  before  the  court, 
as  it  appeated  that  the  testator  had  within  the  phce 


fS)  Lord  Ellenborougli  obserred  that  the  word  '  fsms'  at  least 
would  include  copyhold  as  well  av  freekold* 
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described^  a  fiirm  oomposed  of  copyhold  and  freehold^ 
which  be  had  let  as  one  entire  subject^  and  also  by  his 
baTing  charged  the  property  devised  beyond  the  an- 
nual momne  of  it^  aniesg  the  eopyhold  were  inchided. 
It  was  held  clearly^  that  another  smaH  copyhold  at 
the  distance  of  about  eight  miles  from  Sutton^  and 
not  in  the  same  county^  passed  by  the  residuary  daase^ 
whereby  the  testator  ^vised  all  the  rest,  residue,  and 
remainder  sf  his  real  and  persomd  estate  *". 

The  cases  on  this  subject^  which  are  of  frequent  Oftiwdoc- 
occurrence  in  equity^  have  arisen  upon  the  usual  re-  e<^iiity  on 
sort  to  that  forum  to  supply  the  defect  of  a  sur-  ject. 
rcTid^r,  which  it  will  only  do  for  the  sake  of  three 
descriptions  of  persons ^^  creditors^  wife^  and.  chil- 
dren :  of  which  three  classes  the  courts  of  equity 
shew  the  greatest  favour  to  creditors;  for  nei- 
ther the  wife,  or  younger  child,  wiB  have  the  de- 
fect of  a  surrender  supplied  for  them,  if  the  heir  at 
law  (being  a  child  of  the  testator)  would  be  there- 
by left  unprovided  for.  If  the  will  devises  the  copy- 
hold in  terms,  and  for  the  benefit  of  any  of  the  above- 
mentioned  fevoured  objects,  equity  will  supply  the 
want  of  a  surrender,  and  give  effect  to  the  express 
intention  of  the  testator ;  but  where  the  words  are 
general,  as  ^  messuages,  lands,  tenements,  and  here- 
ditaments,' and  such  surrender  has  been  wanting,  the 
cases  have  for  the  most  part  shewn  a  reluctance  to 

*  See  the  case  of  Doe  d.  Pkte  v.  Dayy,  DoBgl.  716.  note  (S)", 
and  see  the  cases  in  6  Vin.  Abr.  tit.  copjheld,  236-7. 

'  Groriog  o.  Nash,  3  Atlc  18a.  Goodwin  o.  Goodwin,  1  Vez« 
398.  Bjra»9*  Byas,  dVez.  164%  Tndor  o.  Anson,  2  Vez.  682.; 
and  see  Mr.  Coze's  note  to  Watts  v.  Ballas,  1  P.  Wms.  60. 
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consider  copyhold  included  in  those  words^  without 
some  ground  of  necessity  for  such  construction.  Thus 
in  Hazle wood  r..  Pope ^  Lord  Chancellor  Talbot  held 
that  ''  if  a  man  devises  all  his  lands^  tenemmts^  and 
hereditaments^ .  in  Dale,  in  truist  to  pay  his  debts  and 
legacies,  and  the  testator  has  some  fr^hold  and  some 
copyhold  lands  there,  only  the  freehold  lands  shall 
pass,  for  his  will  roust  be  intended  of  such:  lands  and 
tenements  as  are  devisable  in  their  nature.  Secus, 
if  the  testator  had  surrendered  his  copyhold  lands  to 
the  use  of  his  wil(,  because  this  shews  he  did  intend 
to  devise  his  copyhold.  But  even  in  the  first  case, 
i.  e.  where  there  liad  been  no  surrender  to  the  use  of 
his  will,  when  the  testator  devises  9^1  his  lands  to  pay 
his  debts,  it  seems  rather  than  the  debts  should  go 
unpaid,  that  the.  copyhold  shall  in  equity  pass/' 

It  is  clear  from  the  above  expressions  of  the  Chan- 
cellor, that  the  difficulty  lay  in  giving  to  the  general 
words  the  effect  of  passing  copyholds,  without  a  strong 
necessity  for  such  construction,  where  the  copyhold 
had  not  been  previously  rendered  devisable  by  a  sur- 
render to  the  use  of  the  will ;  considering  the  fact  of 
the  omission  or  observance  of  this  ceremony  as  being 
a  strong  circumstance  of  inference  with  respect  to  the 
testator's  intention. 

That  this  was  likewise  Lord  Hardwicke's  view  of 
the  subject  may  be  collected  from  the  case  of  Good- 
wyn  V.  Goodwyn  ^  where  his  Lordship  observed,  that 
it  had  been  in  several  cases  held  that  a  devise  in  general 
words  of  all  lands  and  tenements  will  not  comprise 
copyhold  lands,  which  have  not  been  surrendered  to 

'  3  P.  Wms.  322.         '  1  Vez.  220* 
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the  use  of  the  will  so  as  to  shew  an  intent  to  comprise 
them.  And  where^  continued  the  same  ChancellcHr^ 
the  intention  of  the  testator  of  laising  portions  or 
payment  of  debts  may  be  answered  by  freehold  lands,, 
the  court  will  not  suppose  he  intended  to  pass  copy- 
hold. In  that  case  the  copyhold  had  been  surrendered 
to  the  use  of  the  will^  and  the  general  words  being 
considered  as  comprehensive  enough  to  include  them^ 
it  was  adjudged  to  be  included  in  the  devise.  His 
Lordship^  in  a  case*  which  came  before  him  a  few 
months  afterwards,  adverted  to  the  same  doctrine  in 
the  following  words.  '^  Suppose  a  case,  (which  though 
I  do  not  know  to  be  determined,  I  should  not  doubt  to 
determine  so>)  of  a  person  seised  of  ^  freehold  and 
copyhold  in  D.  who  surrenders  to  the  use  of  his  will, 
and  devises  all  his  lands  and  tenements  in  D.  to  a  child; 
there  being  a  surrender,  both  freehold  and  copjfhold 
would  pass ;  but  if  no  surrender  to  the  use  of  die  will, 
only  freehold  would  pass.'* 

It  does  not  seem,  therefore,  that  the  courts  formerly  Wke^cr 
considered  the  general  words  messuages,  lands,  <e-  worST 
nementSy  and  hereditaments,  of  force  per  se  to  carry 
copyhold  estate,  and  the  reason  appears  to  have  been,  mewit,  nt 
that  copyholds  being  not  in  their  own  nature  devisa-  ^SH^ 
ble,  these  general  devising  words  were  not,  prima  facie,  £^^^' 
applicable  to  them.    It  was  always  considered  that  ^^^* 
there  must  be  something  to  nianifest  an  intent  to  pass  *^2|^' 
them.  If,  therefore,  the  surrender  to  the  use  of  the  will  ^L^a" 2^ 
v^as  wanting,  and  there  was  a  general  devise  of  the  tntuni. 
lands,  Ac.  in  favour  of  the  testator's  wife  or  child,  equity 
though  disposed  to  supply  the  defect  of  the  surrender  in 
behalf  of  Uiese  favoured  objects,  could  not  see  in  these 

*  • 

*  OwpOMa  «.  Hurt,  1  V«i.  S72. 
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general  words  the  intention  io  pass  the  copyhold  atall, 
if  there  was  any  fr?e|^old  C3tate  to  answer  the  ^'ords 
of  the  will 

But  if  tlie  devise  was  for  the  purpose  of  paying 
debts,  and  the  freehold  was  not  enough  to  answer  that 
highly  favoured  object^  equitysuppUed  the  surfendier 
in  behalf  of  the  indention  inferred  from  the  necessity 
of  the  ca3e>  though  the  devise  was  only  in  the  gencnd 
tern)^  above-nientionedt  Stilly  however^  it  is  said  that 
equity  will  supply  th?  want  of  the  surrender  so  far 
only  as  may  appear  necessary  for  the  payment  of  debts; 
and,  therefore,,  it  has  been  held^  that  while  any  free- 

.]^o)d  estate  remained  applicable  to  that  purpose^  the 
want  of  the  surrender  of  the  copyhold  should  not  he 
suppjipd  ^     And  this  has  been  even  held  to  be  so,  not- 

\withstunding  t^e  express  intention  of  the  testator  to 
phargo  the  copyhold  rateably  with,  or  in  preference 
to^  tlie  freehold. 

Where  there  wag  a  surrender  to  the  use  of  the  will 
sQch  surrender  appears  to  have  been  considered  as  at 
once  opening  a  way  for  th^  copyhold  into  the  will, 
and  affording  a  ground  for  inferring  an  intention  in 
the  testator  to  pa$$<  it  by  hi^  will ;  and  having  got  so 
far,  the  only  enquiry  was,  whether  there  were  words 
in  the  will  capable,  in  point  pf  legal  compass,  of  em- 
bracing  copyhold  estates,  as  doubtless  the  genenil 
words  '  lands,  teriemcjnts,  and  hereditaments^'  roust 
b'p  admitted  tq  te, 


I  \ 


i  * 


.  This  would  he  giving  greaf  effect  to  the  act  of  sur- 


r   ,«;••...■.:.   ^  ;  ;     .-    .      .  ♦•  -  •/ 


'  ^  filnllkbAr  v.  MalUbai',  Ci^l  temp.  t*atb.  ii.  Combes  v.  Gibson, 
\  Bro.  C.  R.  ?73.  Hellier  ©.  Tarrant,  Ca.  temp.  Talb.  3d,  ed* 
288.  (notp),  ..../; 

3   ^ 
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rendering,  and  might  if  once  bo  settled  save  a  great 
deal  of  trouble :  bat  it  seems  as  if  it  would  be  tra- 
velling faster  than  the  cases  to  rely  on  such  a  doc- 
trine. In  the  late  ease  of  Doe  and  Belasyse  v.  the 
Earl  of  Lucan  above  stated.  Lord  Ellenborough  said 
he  should  proceed  merely  on  the  testator's  intention 

as  he  collected  it  from  the  face  of  the  will;  saying  he 

«  f 

was  afraid  to  look  at  any  argument  of  intention  to  hb 
derived  from  the  surrender  to  the  use  of  the  will, 
though,  perhaps,  it  might  be  proper  to  be  regarded 
even  in  that  court,  as  it  certainly  would  be  in  another 
court,  but  that  it  was  not  necessary  for  him  .to  give 
any  opinion  upon  that  point;  he  professed  to  deter-  * 
mine  the  case  upon  the  intention  as  collected  from  the 
words  of  the  will  only. 

Upon  the  whole  it  must  be  considered  as  resting  in 
some  uncertainty  whether,  and  how  fiar,  the  fact  of  a 
surrender  to  the  use  of  the  will  affords  inference 
of  intention ;  and,  supposing  no  special  ground  for 
inferring  intention,  whether  the  general  words, 
'Mands,  tenements,  afid  hereditatiients"  in  a  will,  to 
the  use  whereof  a  surrender  hc^s  been  made,  are  of 
force  per  se  Ao  carry  copyhold  estate,  But  thus 
much  is  certain,  that  where  these  words  occur  in  a 
devise,  and  a  surrender  of  copyhold  Ims  been  previ- 
ously made  to  the  use  of  the  will,  the  copyhold  will 
pass,  if  an  intention  to  pass  it,  can  be  collected  from 
the  context  of  the  will. 

The  word  copyhold  is  not  always  necessarily  con-  ^?w*^» 
fined  in  a  will  to  that  which  com^  strictly  within  its  custcmiary 
ineaning.    l^us  in  a  late  case  %  a  customary  estate, 

*"  Cook  and  Cook  r.  Danvers,  7  East  299* 
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parcel  of  a  manor^  demisable  only  by  the  licence  of 
the  lord^  aAd  passing  by  surrender  and  admittance, 
whether  strictly  copyhold  or  not^  was  a^a^^ed  to  pass 
under  the  description  of  a  copyhoM  in  a  wiD,  the 
intention  being  -apparent.  (4}  And,  indeed,  where 
the  intention  is  iq^parent  from  the  context  of  the  wiD 
itself,  the  specific  and  technical  meaning  of  words 
needs  scarcely  any  longer  be  a  subject  of  enquiry,  af^ 
ter  the  cases  which  have  decided  that  legacy,  or  per* 
sonal  estate,  may  be  descriptive  of  a  real  devise^  or  of 
real  property,  if  it  is  clear  that  sudi  was  the  meaning 
of  the  testator; 


(4)  But  it  should  seem  that  vponabroAder  gronndthan  anyeri* 
dence  of  purHatlar  inteni  the  word  copyhold  in  a  will  oa^t  to  he 
considered  as  including  customary  estates  held  of  a  manor,  andde- 
mised  and  demisable  bjr  copy  of  court  roll,  although  not  copyhold  m 
the  stricter  sense.  It  is  thus  that  Lord  EUenborough  has  expressed 
himself  on  the  sulijeet  in  ttie  case  of  Roe  and  ConoUy  9.  Venou 
and  Vyse,  5  Bast  83,  84*  ^  In  disposing  of  their  property  testa* 
tors  usually  adtert  to  the  known  and  ordinary  circumstances  at* 
tending  it,  and  ad<^  the  appellations  by  which  it  is  generally  and 
more  familiarly  distingubhed*  They  cannot  be  supposed  to  regard 
or  consider  those  equiTocal  or  less  obTious  qualities  of  th^  estates, 
about  the  effect  of  which  profound  lawyers  and  l^gal  antiquaries 
might  entertain  controversies.  The  distinction  between  estate 
which  may  be  immediately  transferred  from  man  to  man  by  deeds 
and  instruments  executed  merely  between  the  parties  themselTes,  and 
those  estates  the  titles  to  whidi  are  evidenced  by  copies  of  the  rolls 
of  the  courts  baron,  are  familiar  to  men  the  least  acquainted  with 
the  rules  of  property;  but  the  distinction,  and  still  more  the  eifect 
of  the  distinction,  between  tenants  by  copy  of  court  roQ  at  the  will 
of  the  lord  according  to  the  custom  of  the  manor,  and  tenants  by 
copy  of  court  roll  dmply  according  to  such  custom,  as  determtniog 
the  one  to  have  a  freehold  interest,  and  the  other  not.  Is  a  distino* 
tion  not  at  all  likely  to  occur  to  persons  in  general  when  du 
of  their  property.'* 
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In  the  above -mentioned  case  of   Haslewood  v.  ^^^  . 

words  in* 

Pope '',  Lord  Chancellor  Talbot  made  a  doubt^  whe-  <^>ndc  a 
ther,  if  a  man  have  lands^  and  also  a  manor  in  Dale^ 
of  which  the  lands  are  not  parcel^  a  devise  of  the 
lands  wonld  include  the  manor ;  but  he  seemed  clear 
thi^  it  would  pass  under  the  word  hereditament^  and 
there  can  be  as  little  doubt  that  the  word  tenement 
would  embrace  it. 

The  same  may  be  said  of  an  advowson,  (5)  which  ^^Jjjjjjf" 
in  Westfaling  v.  Westfalin^''  was  clearly  held  to 
pass  by  the  word  tenements^  or  hereditam£nts', 
but  not  by  the  word  lands.  But  supposing  the 
devise  to  have  been  of  lands j  at  a  particular  place^ 
and  that  the  testator  had  nothing  but  a  manor^  or  an 
advowson^  to  answer  the  devise^  rather  than  that  the 
wiO  should  te  inoperative^  it  seems  to  be  the  better 

*  3  ?•  Wnui.  3».  «  3  Atk.  460. 

'  Hob.  303.  *  Dyer^  333.  pi.  30. 


>mm^m 


(5)  It  appears  doubtful  whether  the  word  advowson  will  carry 
an  Impropriation  of  it.  Hob.  304.  But  by  thedeTise  of  an  ad- 
▼owBon  the  next  turn  or  presentation  InclusiTely  passes,  eren 
though  the  derisor  himself  is  the  incumbent.  1  Atk.  619.  And 
there  is  no  doubt  but  that  the  next  turn  or  presentation  is  a  pro* 
per.  subject  of  deTise,  Tid.  Law  o*  Bishop  of  Lincoln,  2  Blackst. 
1240.  though  if  the  presentation  falls  in  the  Ufe  of  the  testator, 
the  derise  must  of  necessity  fail.  Nor  does  it  seem  that  after  ayoid- 
anee,  the  right  to  present  is  strictly  doTisable,  being  in  the  nature 
of  a  chose  in  action.  It  b  held,  howoTer,  that  if  the  incumbent  is 
also  the  patron, « he  may  devise  the  next  turn  or  presentation ;  for 
although  at  the  very  instant  of  the  death  the  church  becomes  Toid, 
yet  the  testament  is  regarded  as  having  an  inception  in  the  life 
time,  which  secures  its  operation  at  the  moment  of  the  death. 
Harris  v.  Austin,  3  Bulst.  36.   I  Roll.  Abr.  210.   Cro.  James  3:^1. 
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opinion  that  the  manor  or  the  advowson  would  pass*. 
So  in  the  case  of  Ritch  v.  Sanders^  wliere  a  testator 
gave  all  his  free  lands  wheresoever^  to  bis  brother 
John  Sanders  for  life^  upon  condition  that  he  suffered 
the  testator's  ^ife  to  enjoy  all  his  free  lands  in  Hoi- 
ford  for  life^  the  testator  having  only  a  portion  of 
tithes  of  inheritance^  in  Holfordj  and  no  lands^  the 
Word  "^^  lands*'  was  held  to  extend  to  tithes^  though 
an  incorporeal  hereditament^  and  collateral  to  the 
land. 


Ltmdt  But  lands,  ex  vi  termini^  will  pass  houses,  so  that 

*MM9.  if  a  man  liaving  both  lands  and  houses  in  Dale^  de- 
vise all  his  lands  in  Dale^  his  houses  will  pass  to  the 
devisee  "•         ^ 


wb**5ie'       ^y  *^^  demise  of  a  manor,  the  manor  passes  togc- 
word  ma-    ther  With  all  the  demesnes  and  services,  so  that  if  after 

war. 

such  devise  a  copyhold,  parcel  of  the  manor^  escheats 
to  the  lord,  it  undoubtedly  passes  by  the  will*.  In 
strictness  the  soil  and  inheritance  is  in  the  lord,  and 
the  copyholder  is  only  a  tenant  at  will ;  so  that  under 
a  devise  of  a  manor,  copyhold  premises,  parcel 
thereof,  subsequently  purchased  by,  and  surrendered 
to,  the  lord,  will  pass  *. 

wiiatnasa-      The  word  farm,  as  importing  all  such  premises  as 

eft  UOnCr 

jvm.  have  been  usually  let  together,  and  comprehended 
within  one  entire  holding,  has  always  been  consf- 
dered  as  carrying  the  whole  premises,    where  the 

•  Vid.  3  P.  Wms.  822,  *  Style,  261. 

"  Eirer  r.  Ili^don,  Moor,  359.  pi.  491.  and  see  Godb.  352. 
pi.  4-47. 

•  Bunter  v.  Cooke,  11  Mod.  12fiU  Salk.  238. 

P  Hoe  d.  Hale  ».  Wegg  aRd  Others,  6  T.  B,  7D». 
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same  have  consisted  of  different  descriptions  of  estate ; 
&nd  this;  although  the  Word  has  been  associated  with 
<>ther  terihs,  descriptive  in  their  ordinary  sense  of 
freehold  property  only,  and  the  testator  has  died 
Seised  of  freehold  estate  sufficient  to  satisfy  the  prima 
facie  import  of  the  words.  Thus,  where  A.  being* 
seised  of  several  freehold  estates,  and  possessed  of 
part  of  a  farm,  held  by  a  church  lease,  renewable, 
(the  other  part  of  the  farm  being  freehold,  and  the 
%vhole  having  been  always  let  together,  as  oae  entire 
farm,  at  one  rent,)'  devised  '*^all  his  manors,  mes- 
Miages,  houses,  farms,  lands,  wdodlAnds,  heredita- 
ments* and  real  estates  whatsoever,'*  to  B.,  *  and 
gave  '^  all  the  rest  and  residue  of  his  ready  money, 
rents  in  arrear,  stock  in  the  public  funds,  jewels,  mid 
personal  estate  whatsoever"  to  C ;  it  was  cleatly 
held  that  the  leasehold  part  of  the  'form  (6)  passed 
under  the  first  devise '. 

I 

'  Lane  r.  Earl  Stanhope  and  Others,  6  *T.  R.  34S. 


1^  ■      *»       iirm^^tmmm^    ■■        im 


(6)  Unity  of  possession  is  always  a  strong  argument  of  inden- 
tion to  include  the  subjects  so  held  together,  under  one  and  tho  same 
devise,  even  inhere  the  word  farm  does  tiot  occur  in  the  will. 
As  in  the  cas^  of  llod  d.  Py»  r.  Bird,  3  Bliickst.  1301.  where  a 
testator  devised  all  iiis  estate  in  A»  hating  topyhold  and  leas^ehoid 
there  which  had  been  purchased  together,  and  aftrnvards  occupied 
together  for  tv?cnty-three  years;  the  devise  was  held  to  include 
both  the  le9sehoId  and  copyhold,  as  one  consolidated  estate, 
though  there  was  in  the  same  wilt,  a  bequest  by  the  testator,  of  all 
his  personal  estate  to  another.  And  so,  where  a  man  devised 
his  freehold  and  copyhold  messuages,  lands  and  tenements  to  A. ; 
under  this  devise  the  plant  of  a  brewhouse  was  held  to  pass 
with  the  brewhouse  itself,  havii^g  been  tenanted  together,  altb(>ugh 
there  was  a  bequest  of  the  pergonal  estate  to  another.  See  Wood 
and  Wife,  n»  Gaynon  and  Wife  and  others.    Ambl.  395. 
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Thus  sXm,  in  an  earlier  case^  where  a  testatrix  had 
devised  to  A.  an  entire /arm  in  the  occupation  of  one 
of  her  tenants^  *  which  included  a  small  parcel  of 
marsh  lands ;  this  parcel  of  marsh  lands  was  held  to 
pasSj  together  with  the  farm  to  which  it  was  at- 
tached, notwithstanding  there  was  in  the  same  will  a 
devise  of  all  the  testatrix's  marsh  lands  'to  another 
person,  she  having  a  large  estate  in  marsh  lands  be- 
sides^ which  was  let  together  to  another  tenant'. 


^  The  word  messuage  has  also  been  carried  by 

"ny ».  construction  to  the  same  extent  Thus  in  a  case 
where  the  testator  devised  his  three  messuages,  with 
all  houses,  barns,  stables,  stalk,  et  csBtera,  that  stand 
upon  or  belong  to  the  said  messuages,  and  the  ques- 
tion was,  whether  the  lands  and  meadows  which  were 
held  with  the  messuages,  would  pass  by;  the  will ;  the 
Court,  after  saying  that  the  intention  of  the  testator 
was  the  polar  star  to  direct  them  in  the  construction 
'  of  wiUs^  observed,  that  the  testator  had  clearly  mani- 
fested his  intention  to  dispose  of  bis  whole  estate^  by 
the  introductory  words,  which  were,  ^'  As  touching 
such  worldly  estate  wherewith  God  hath  blessed  me, 
I  give^  &c."  The  Court  also  laid  great  stress  upon 
the  £act  of  the  testator's  having  purchased  the  whole 
estate  together,  both  messuages  and  lands,  a  short 
time  before  he  made  his  will.  They  thought  it  clear 
from  all  circumstances,  that  the  lands  and  meadows, 
as  well  as  the  houses,  were  meant  to  pass  by  the  de- 
vise, as  one  entire  farm,  as  much  as  if  the  testator 
had  said,  ^'  I  give  and  devise  all  that  my  farm^  with 
the  appurtenances  which  I  purchased  of  A.  B/'  which, 

*  Holdfast  d.  EBtchcock  t>.  F^rdoe^  2  Bladut.  975.  sad  M 
Dos  d.  Belasjrie  o.  tbo  Earl  of  LacaD,  9  East  448* 
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without  doubts  would  have  passed  the  whole^  both 
messuages  and  lands  ^. 

Notwithstanding  the  different  construction  given  ^^r 
to  messuage,  and  house,  in  many  of  the  early  cases^  may  io- 
the  Court  in  the  case  of  Doe  d.  Clements  v.  Collins ', 
seemed  to  think  the  distinction  had  been  carried 
too  fEir.  There^  A.  being  tenant  for  years^  of  a 
house,  gardens^  stables^  and  ooal-pen,  made  the  fol- 
lowing bequest,  ^'  I  give  the  house  I  live  in,  and  gar- 
den to  B."  And  it  was  held  that  the  stables  and 
coal-pen  occupied  by  A.  together  with  the  house, 
passed  without  being  expressly  named,  though  the 
testator  used  diem  for  the  purposes  of  trade,  as  well 
as  for  the  convenience  of  the  house* 

But  no  case  has  gone  so  fieur  as  to  say  that  the  word 
Aottse  alone,  is  capable  of  receiving  from  evidence 
of  intention  such  an  enlargement  of  its  sense  as  to 
pass  lands  in  a  will.  In  the  case  of  Doe  d.  Walker^ 
V.  Walker  \  the  argument  from  intention  was  much 
pressed,  hut  the  Court  considered  that  to  supply  the 
word  ^'  lands'*  would  be  to  supply  an  absolute  omis- 
sion in  the  will,  of  which  they  said  they  never  knew 
an  instance.  The  case  was  shortly  this.  A  testator 
devised  to  his  wife  his  house  and  goods,  with  all  his 
lands,  goods^  and  chattels  whatsoever  and  whereso- 
ever, for  her  life ;  and  after  her  death  to  two  younger 
sons,  tin  they  should  attain  the  age  of  fifteen^  for 
their  education.  He  then  devised  his  aforesaid  house, 
goods^  and  chattels,  equaUy  to  be  divided  between  all 


^  GalllTer  d.  Jeffereys  t.  Poyntz,.  3  Wlk.  141.    And  see  the 
eases  coUected  in  IUTfffj^*%  notes  to  Co.  litt.  5  b.  note  21. 
'  3  T.  R.  498.  "^  3  Bos.  et  Poll.  375. 
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his  sons  and  daughters^  shaf e  and.  share  alike  ;  itnd 
it  was  determined  that  under  the  last  clause  of  the 
devise,  the  lands  did   not  pass.     There  is   a  case, 
however,  in  Pecre  Williams ',  in  whi6h,  Tt)y  force  of 
the  general  intent  deducibie  from  the  dispositions  of 
the  Will,  land  was  held  to  pass  without  any  other  de* 
ficriptive  word  besides  his  (the  testator *s)  house  at 
C.     The  testator  directed  that  his  cousin,  Anne  Edg- 
ley,  should  continue  to  live  at  his  house  at  C.  and  tba4 
her  son,  H.  E.  should  continue  to  live  with  her  there 
in  tlie  same  manner  as  he  then  did  with  the  testator  r 
that  the  said  Anne  Eklgley  should  be  at  all  the  chai^ 
of  house-keeping,  servants'  wages,  and  coach  liorses, 
to  the  number  that  he  maintatned.     The  testator  \%bm 
seised  in  fee  of  some  little  land,  by  him  always  em-i* 
ployed  for  producing  hay  and  corn  which  was  con- 
stantly spent  in  the  house,  and  the  land  was  ploughed 
with  the  coach  horses  which  the  testator  kept.    Upon 
tliis  wiH  and  these  circumstances  the  court  reasoned 
that  the  intention  of  the  tdstator  was,  that  after  his 
deaths  and  during  the  life  of  his  kinswoman,  Anne 
Edgley,  every  thing  should  be  carried  on  and  trans- 
acted as  it  was  in  his  life  timCj   and  that  to  such  a 
nicety,  as  that  the  same  number  of  servants,  and  even 
of  coach  horses  was  to  be  employed,  tlie  same  hospi- 
tality observed,  and  the  same  horses  used  in  ploughing 
.    the  lands  ;  which  could  not  be,  unless  the  lands  were 
to  continue  as  before  to  be  enjoyed  with  the  house: 
therefore,  as  it  seemed  to  have  been  his  intention' 
nolf  to  part  with  them,  it^vas  decreed  that  those  lands 
which  had  before  been  constantly  enjoyed  with  the 
house,  and  the  profits  whereof  had  been  applied  to  the 
maintenance  of  the  house,  should  continue  to  be  sp 
enjoyed. 

'  Blackburn  c.  Edgley,  1  P.  Wms.  flOO» 
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There  is  less  difficulty  in  construing  land  to  pass  J^^*^«  ^^ 
with  a  house,    where  the  word  appurtenances  is  ^ordi^ 
added.     Th^us  in  Doe  d.  Lampriere,  v.  Martin  ",  land  <^*- 
occapted  with  a  hquse^  ai^d  highly  convenient  for  tha. 
use  of  it^  was  held  to  pass  in  a  will  by  the  word  ap-* 
purtenances,  though  the  land  ia  that  case  was  held 
for  a  different  term. 

to 

I 

In  the  last  cited  case  the  devise  was  of' *  all  Uie  tes- 
tator's copyhold  messuage^  with  all  out-houses^  gar- 
dens^ and  appurtenances  to  the  same  belongings  situ- 
ate  at  Fulham^  and  then  in  bis  possession.'/  And  tlic 
land  in  question  was  the  site  of  some  cottages^  whicK 
the  testator  had  lately  pulled  down  for  the  purpose  of 
taking  the  ground  on  which  they  stood  into  the  courtr. 
yard  of  the  house^  so  that  his  plain  meaning  was  to 
unite  these  parcels  together^  and  to  devise  all  t^mt  he. 
personally  occupied. 

From  the  reasoning  of  the  case  it  appears,  that  the 
land  was  considered  as  included  in  the  word  appur- 
tenances, for  the  sake  of  giving  effect  to  the  mani- 
fest intention  of  the  testator^  as  it  appeared  by  th^ 
context  of  the  will  itself^  assisted  and  explained  by, 
^xtrin^ic  evidence ;  which  seems  ^  be  a  sufficient, 
ground  for  extending  the  import  of  tlie  word  appur- 
tenances, or  any  other  word  of  description  in  a  wilL 
But  it  may  be  observed,  that  that  word  in  its  ntrict 
technical  sen^e  has  been  held  to  extend  to  the  build.- 
ings,  curtilage^  and  garden,  belonging  to  a  houae^ 
<Mid  the  court-yard  seems  to  be  part  of  tlje  curtilage. 

But  appurtenances  will  not  ex  vi  termini  com^re* 

■  SBlackst.  1148. 
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hend  land,  although  usually  occupied  with  a  house, 
but  only  such  land  or  ground  as  is  immediately  con- 
nected therewith,  and  necessary  to  the  commodious 
enjoyment  of  it.  If  it  is  to  be  carried  beyond  this, 
so  as  to  include  lands^  such  extension  of  its  sense 
must  be  a  consequence  of  the  principle  of  giving  ef- 
fect to  the  general  plain  intent  of  the  testator.  Thaa 
in  Buck  and  Whalley  v.  Nurton  *^  where  in  the  will 
of  the  testator  was  the  following  clause  :  ^'  And  it 
is  my  express  will  and  desire;  and  I  do  hereby  direct 
that  the  said  John  Nurton  shall  hold  and  enjoy  my 
said  capita]  mansion-house,  with  the  appurtenanc€9^ 
for  the  space  of  one  year  after  my  death/^  In  ano^ 
ther  part  of  the  same  will  the  testator  had  devised 
'*  All  that  his  capital  mansion-house  wherein  he  then 
lived,  and  the  lands  and  grounds  thereto  belonging, 
and  therewith  held  and  enjoyed^  with  the  opptnie^ 


nances** 


The  testator  was  possessed  of  a  mansion-house^  to« 
gether  with  several  parcels  of  land^  amounting  to  64 
acres,  and  there  were  also  extensive  gardens  and 
pleasure-grounds,  together  with  walks  and  ways  at- 
tached  to  the  house.  The  question  was  what  parts 
of  the  premises  passed  to  John  Nurton  by  the  chuse 
which  directed  that  he  was  to  have  the  mansion-house 
with  the  appurtenances  for  a  year  after  the  testator's 
death.  The  ejectment  was  brought  to  recover  64 
acres  and  a  half  of  land,  consisting  of  a  park,  mea* 
dow  land,  pasture  land,  and  orchards,  which  were 
proved  to  have  been  constantly  occupied  by  the  tes- 
tator for  many  years  before  his  death  in  conjunction 
with  the  mansion-house.    But  the  court  did  not  see 

*  1  Bo8.  et  Pall.  53. 
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Bufficient  evidence  of  intention  in  the  ease  to  justify 
them  in  giving  to  the  word  appurtenances  an  effect 
beyond  its  technical  sense^  notvfithstanding  the  fact 
of  the  usual  enjoyment  of  the  lands  in  question  to* 
gether  with  the  house.  The  word  appurtenances 
vras  therefore  confined  to  the  gardens,  pleasure- 
grounds,  walks,  and  afchards,  though  as  to  the  or-» 
chards  Eyre,  C.  J.  appeared  to  have  some  doubts. 

It  has  lone  been  settled  that  by  a  devise  of  the  By  a  de- 

^  vise  of  tfae 

occupatioUj  or  of  the  rents  and  profits  of  the  land,  occuini- 
the  land  itself  is  carried  to  the  devisee.    Thus  where  the  'rem* 
the  occupation  was  devised  to  the  executor  for  a  time^  Sm  land  iu 
and  afterwards  the  land  itself  to  another,  the  execu-  ^  ^*'*"* 
tor^s  execution  of  the  legacy  to  himself  was  adjudged 
to  be  an  execution  of  it  to  the  other,  both  their  m* 
tereets  being  the  same^.    Such  a  gift  of  the  rents  and 
profits,  or  of  the  occupation  of  the  land,  is  consider* 
ed  as  a  mere  circumlocution  (7)  to  express  the  thing 
itself  (8).    But  the  books  make  a  difference  between 


*  Weleden  t.  Elkiii|;toii9  Plowd.  5i4.    Paramour  v.  Tardlejr, 
Plowd.  639.    An4  see  Parker  o.  Plnmber^  Cro.  £1. 190. 


(7)  The  strictness  of  pleading  requires  that  gifts  or  grants  by 
circumlocutory  phrases^  be  stated  and  described  according  to  their 
tme  i^tal  effect.  So  that  if  in  aplea  to  an  action  of  trespass  the 
defendant  state  that  the  pbintiff  licensed  hin  to  enter  and  occupy 
the  land  for  the  space  of  a  month,  such  a  plei^  would  not  be  good, 
but  he  ou^t  to  say  that  the  plaintiff  ileaieif  the  land  to  him  for  that 
time ;  for  the  facts  will  not  prote  a  licence  but  a  lea$ej  notwith* 
standing  the  expression  in  the  grant*    See  Plowd.  154. 643. 

(8)  It  was  obsenred  by  the  court  in  Paramour  v.  Yardley,  that 

thu  was  more  than  the  king  shall  hare  of  the  tenant  in  fee  simple 

upon  his  outlawry  in  a  personal  action,  for  he  shall  hare  only  tho 

profits  as  they  arise  of  tfaemselTSS  without  manuring. 

1 
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the  devise  of  the  use  or  occupation  of  a  personal 
chattel^  and  the  devise  of  the  occupation  and  profit! 
of  land,  or  a  chattel  real.     Tlius  in  the  year-book  37 
H.  6.  (9)  the  case  ivas-that  A.  being  possessed  of  a 
book  called  the  Grail,  devised  it  to  B.  one  of  his  ex-- 
ccutors,  to  have  the  occupation  of  it  during  his  life, 
and  that  after  his  death  C.  should  have  it  in  the  same 
manner  for  his  life,  and  that  after  his  death  it  should 
be  disposed  of  by  his  executors  to  the  use  of  a  churchy 
and  died,  and  B.  took  the  book,  and  kept  it  by  force 
of  the  devise,  and  delivered  it  to  the  wardens  of  the 
said  church,  and  died ;  then  C.   took  the  book,  and 
the  church  wardens  brought  an  action  of  trespass 
against  him,  and  it  was  the  clear  opinion  of  the  court, 
that  the  actidn  was   maintainable,  because   the  book 
was  never  delivered  to  C.  by  the  executors,  and  the 
occupation  or  possession  of  B.  was  no  execution  of  the 
legacy  to  C.  because  nothing  was  devised  to   B.  but 
the  occupation,  and  the  Jike  to  C,  for  the  devise 
proves  in  itself  that  the  property  of  the  book  ^vaa 
always  in  the  executors,  to  the  use  of  the  testator,  to 
the  intent  that  they  should  dispose  of  it  to  the  use  of 
the  church  ;  the  occupation  was  a  distinct  thing  from 
the  property :  the  occupation  of  one  was  not  the  oc- 
cupation of  the  other,  but  their  occupations  differed 
from  each  other,  and  were  several  things  devised  out 
of  the  principal,  for  which  reason  the  occupation  of 
3.  was  no  execution  of  the  occupation  of  C. 


(9)  €hed  in.  Paramour  v.  Yardley,  Pli^wd.  542.  and  approted 
by  all  the  court ;  and  see  Gary  vr  Appleton,  Cfa.  Ca.  240.  inhere 
the  same  distinction  h  taken ;  and  see  Moor^  754*  3  Bulst.  105. 
and  Allen  55.  In  which  last  case  it  was  admitted  that  an  authcriiy 
to  take  the  profits^  implies  as  mach  as  a  dertse  of  the  profits. 
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de- 


Ote 


As  a  devise  of  the  rents  and  profits  passes  the  land  ^y  •^•J: 
itself,  so  bv  a  devise  of  the  ground  rent  reserved  on  Kroumt^cni 

^  ^  the  r^vi't*^ 

a  lease  for  years,  the  reversion  has  been  held  to  be  »»on  wJU 
carried  to  the  devisee.     This  was  determined  in  the 
case  of  Maundy  ij.  Maundy  ^  which  case  was  as  fol- 
lows.    On  a  special  verdict  in  ejectment  for  houses  in 

^  square^  it  was  found  that  Ventris   Maundy 

being  seised  of  the  reversion  in   fee  of  the  houses, 
which  were  of  the  value  of  260/.  per  annum^  but  * 
then  let  on  a  lease  for  60  years^  at  32/.  per  annum, 

*  called  a  ground  rent ;  and  having  several  sons  and 
daughters,  made  his  will  in  April  1696^  in  the  fol- 
lowing terms :  ^'  In  respect  to  my  worldly  estate, 
wherewith  it  has  pleased  God  to  bless  me,  I  dispose 
of  it  as  follows:  To  my  son  Daniel  I  give  4/.   per 

^  annum  of  my  ground  rent;"  and  in  like  manner  he 
parcelled  out  the  whole  22/.  to  his  children  (except 
the  eldest),  his,  her,  and  their  assigns  for  ever ;  ''  but 
as  to  Ventris  my  eldest  and  undutiful  son,  I  give  him, 
in  hope&  he  may  reform^  5/.  per  annum,  due  on  blank 
tickets  in  the  million  lottery.  And  if  any  of  my  other 
children  die,  their  legacy  to  g6  to  the  survivor,  i|iy 
said  undutiful  son  excepted,  who  is  to  have  no  share 
or  part  thereof,  nor  any  more  share  or  portion  than 
I  have  before  given  him.'^ 

The  building  leases  being  expired^  the  heir  of  Ven- 
tris the  elldest  son,  brought  this  ejectment,  insisting 
that  the  reversion  was  undisposed  of;  and  that,  how* 
ever  strong  the  intention  to  disinherit  the  eldest  son 
appealed,  yet,  if  it  was  undisposed  of,  he  must  have 
it'.     And  upon  argument  in  the  Common   Pleas, 

'  Strange,  1020.    Fitzg.  70.  288.  S.  €.  in  C.  B.  cas.  temp.  Lord 
Ilardwicke,  142.    2  Barnard,  K.  B.  202. 
*  ]>enn  v*  Gaskb,  Cowp«  661  • 
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judgment  was  giyen  against  him  in  favour  of  the  de- 
Tisee^  ivhich  judgment  was  affirmed  in  the  King's 
Bench.  And  the  case  of  Kerry  v.  Derrick ',  was  re- 
lied on  as  good  authority,  and  precisely  to  the  point. 
So  in  a  subsequent  case*  in  Chancery,  it  was  held  that 
a  bequest  of  leasehold  ground  rents  passed  not  the  Ire- 
served  rent  only,  but  the  whole  reversionary  lease- 
hold interest. 

Of  thj  ef.  With  respect  to  the  force  and  extent  of  the  word 
w^frt.  premises  in  a  will,  it  is  obvious  that  being  entirely  a 
word  of  reference,  it  will  be  commensurate  in  its  opeia- 
tion  to  the  extent  of  the  woi^ds  to  which  it  refers,  and 
as  it  may  be  extended  by  reference  to  any  number  of 
terms,  its  descriptive  force  may  thus  be  made  to  cover 
a  variety  of  subjects  having  no  connection  or  affinity 
among  themselves.  Thus  in  a  case*  where  a  testatcNr 
devised  as  follows :  '^  I  give  and  devise  all  that  my 
messuage,  dwelling-house  or  tenement,  with  the  shop, 
bam,  stable^  and  otherbuildings  thereunto  belonging; 
which  said  messuage  or  tenement,  buildings,  lands,  or 
premises,  are  now  in  my  own  possession,  and  all 
other  my  real  estate  whatsoever,  in  M.  or  in  any  other 
place  whatsoever,  to  S.  and  her  assigns,  for  and  dar- 
ing the  term  of  her  natural  life ;  and  from  and  sSta 
her  decease,  I  give  and  devise  the  said  messuage  or 
tenement,  buildings,  lands,  and  premises,  unto  my 
youngest  son  W.  B.  his  heirs  and  assigns  for  ever  f 
it  was  held  that  the  word  jnremises  used  in  the  devise 
to  B.,  carried  all  that  yms  before  given  to  A.,  and  was 
not  confined  to  the  premises  in  the  testator's  own  pos- 

'  Moor,  771.  Cro.  Jac.  104*  cited  In  2  Vem.40a  asChflfiy 
V*  Dethick. 

'  Kaye  o.  Lazon,  1  Bro.  C  C«  70. 

'  Doe  d.  Biddnlph  v.  Meskin,  1  Esit^  4M. 
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session^  so  that  a  reversion  in  fee  of  another  mes- 
suage^ to  which  the  testator  was  entitled  after  the  de- 
termination of  a  life  in  beings  in  whose  possession  it 
was  outstanding  during  his  life-time^  parsed  tp  the  de^ 
visee  in  remainder. 


Section  III. 

Estate,  Hereditaments,  Inheritance,  Property, 

Effects,  Sgc. 

THE  word  ^  estate'  is  a  word  of  great  compass ; 
predicable  of  every  species  of  property,  corporeal  or 
incorporeal,  real  and  personal.  It  may  also  embrace 
every  description  of  interest ;  and  so  far  is  it  from 
being  necessary  in  a  will  to  add  words  of  inheritance  in 
order  to  make  it  pass  a  fee,  that  words  of  restraint  must 
be  added,  or  specific  grounds  for  inferring  a  narrower 
intention  in  the  testator  must  be  shewn,  to  make  it  im- 
port less  than  the  fee  (1),  where  the  fee  is  dispos- 
able. 

In  the  great  case  of  the  Countess  of  Bridgewater 
V.  the  Duke  of  Bolton  %  Liord  Holt  has  commented 

*  6  Mod.  106.     Lord  Hardwicke  has  said  that  this  is  a  book  of 
BO  attthority,  but  that  thb  case  is  weU  reported  in  it. 


(I)  See  Barnes  v.  Patch,  8  Ve^.  Jan.  604.  The  position  of  Lord 
TreTor  in  Shaw  V'  BuH,  12  Mod.  592.  where  he  says  that  '  my 
estate,'  ^  the  residue  of  my  estate,'  or  ^  the  overplus  of  my  es- 
tate,' may  pass  the  estate,  wJu^re  the  intent  is  apparent  to  pats  U^ 
b  therefore  to  be  considered  as  too  narrow. 

3h 
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very  learnedly  upon  the  force  of  the  word,  taken  se- 
parately, or  in  combination  with  others.  The  ques- 
tions were  whether  the  words  '^  All  my  real  and  per* 
sonal  estate'^  passed  the  fee>farm  rents ;  and  if  they 
did,  whether  they  passed  the  fee-simple,  or  only  a  life 
interest,  there  being  no  words  of  inheritance  in  the 
will  (2).  And  first,  it  was  held  that  the  rents  passed: 
for  the  word  ^  estate'  is  genus  generalissimum,  and 
includes  all  things,  real  and  personal :  and,  secondly, 
that  the  word  '  estate'  ex  vi  termini,  passed  the  fee  in 
a  will  (3). 


■«*« 


(^)  The  devise  was  to  B.,  his  executors  and  assigns ;  but  this 
form  of  limitation  does  not  seem,  according  to  the  latest  and  best 
authorities,  to  weigh  much  against  the  effect  of  the  word  esiaiej  ei- 
cept  perhaps  where,  as  in  Chester  v.  Painter,  2  P.  Wms.  335.  and 
Rogers  v.  Buggs,  Andr.  210.,  the  testator  has  shewn  his  own  clear  ap- 
prehension of  the  difference  between  these  different  forms  of  lhnita« 
tion,  by  his  addition  of  the  word  heirs  to  the  word  estate  in  other 
parts  of  his  will.  But  even  this  argument  has  been  considered  as  of 
little  force  in  other  casej^ ;  especiall j  if  from  the  general  context  of 
the  will  an  intention  to  give  the  whole  may  be  collected.  See  lb- 
betson  v.  Beckworth,  Ca.Temp.  Talb.  157. 

(3)  Lord  Holt  observed  that  *^  most  certainly  in  grants  the 
word  estate  would  not  pass  a  fee,  because  the  law  had  appointed 
that,  let  the  intent  be  ever  so  fully  expressed  and  manifested  ia 
grants,  without  the  word  ^  heirs*  the  fee  should  not  pass.  Litt.Teo. 
Sect.  1. :  and  that,  even  if  a  feoffment  were  made  to  /.  S*  to  hne 
to  him  a  fee  simple^  which  words  could  have  no  other  sense  than 
to  pass  an  inheritance,  yet  that  an  estate  for  life  only  would  pass. 
4  Com.  dig.  <  estates'  (A.  %)  ;  but  that  in  a  will  it  was  otherwise  > 
because  a  will  of  lands  was  a  new  conveyance,  created  by  the  sta- 
tute, whereby  a  man  was  enabled  to  devise  all  his  socage  land  d 
his  wUl  and  pleasure  ;  so  that  when  a  person  manifestly  shewed  bis 
intent  that  the  devidee  should  have  the  inheritance,  the  ^tute  that 
•mpowered  him  to  devise  his  estate  at  his  pleasure,  would  make  Ms 
disposition  good  wtthout  tying  him  up  to  the  forms  of  the  commoa 
law."    This  reason  will^  hovreTer,  occur  to  many  readeni}  to  bk 
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It  is  observable,  however,  that  Lord  Holt  laid  con*  ^^^^y  <>' 
l^iderable  stress  on  the  accompanying  words  '  all*  and  thoagh 
'  my'.     The  word  '  air  in  his  opinion,  made  the  de-  med  by 

1  .  ,    -  -    ,         .     »     n         name  and 

Vise  more  comprehensive,  and  the  word  '  my  ,  being  place,  wih 

caiTv  the 

k  word  of  relation,  expressed  the  amount  of  the  iden-  ree-simpiea 
tical  interest  which  he  had  in  the  subject,  viz.  a  fee. 
But  subsequent  cases  have  given  to  the  word  '■  esttit^^^ 
6imply  taken,  a  more  absolute  and  independent  ftnrce; 
And  where  it  has  been  coupled  with  words  df  local  des- 
cription, or  used  in  the  plural  number,  it  has  been  held 
to  transmit  all  the  testator's  interest  in  the  subject.' 
Wh6re  a  testator  devised  all  bis  estate  in  D.,  it  ilras 
decreed  that  the  fee  passed^.  And  the  same  point 
was  afterwards  ruled  by  Lofd  Hardwicke**;  who  iii 
a  subsequent  case,  considered  the  distinction  be- 
tween in  or  at  a  place,  as  an  idle  distinction^.  In 
the  case  of  Holdfast  on  dem.  of  Cowper  v.  Marten*^ 
where  the  testator  gave  and  bequeathed  to  A.   hitf 

•  Barry  v.  Edgeworth,  2  P.  Wms.  52^. 

•  Tuffnell  V.  Page,  2  Atk.  37. 

•  Goodwyn  v.  Goodwyn,  1  Vez.  M8. 

•  lT.R.411. 


-U«H 


imperfect  and  unsatisfactory ;  for  where  lands  wete  devisable  be- 
fore the  statute,  by  the  customs  of  particular  places,  the  same  hu 
titiide  and  iodulgenoe  was  allowed  to  testators;  who  are  tp  he  sup« 
|M>8ed,  ui  the  majority  of  cases,  to  make  these  filial  dispositions  of 
their  property,  in  a  condition  of  mind  in  which  it  would  be  un- 
reasonable to  etpect  correct  phraseology.  Thus  where  lands  were 
devisable  undet  the  custom  of  a  place,  express  and  precise  wordi 
6f  limitation  were  not  necessary  by  the  common  law ;  for  a  derlsft 
dH  lands  to  a  man,  et  satiguial  sal,  pessed  an  estMe  tail.  I  RoUy 
Abr.  834.  pi.  17. ;  and  so  a  detiee  of  lands  to  a  roaa,  in  fee-simple^ 
or  to  him  and  his  ^signs  for  erer,  has  always  passed  a  fee-simple* 
See  Stoe  d.  Lady  Dbicre  o.  Roper,  11  East,  b\%t 

2h^ 
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estate   at    B.  A.  ifvas  adjudged  to  take  the  estate 
nt  B.  in  fee. 

Lord  Hardwicke^  in  the  above-cited  case  of  Good- 
wyn  t^.  Goodwyn^  remarked  that  though  later  cases 
had  gone  farther  than  that  of  the  Countess  of  Bridge- 
water  V.  the  Duke  of  Bolton^  and  had  held  that  by  a 
devise  of  ''  all  my  estate  in  or  at  such  a  place^  not 
only  the  lands  themselves^  but  all  the  interest  passed^" 
yet  that  there  vras  no  case  where  it  had  been  so  held^ 
where  there  was  a  farther  description^  as  in  the  case 
then  before  him^  viz.  in  the  occupation  of  particular 
tenants.  The  word^  too^  being  estates,  and  not  estate^ 
made  such  a  difference  in  the  case  as  to  induce  him  to 
suspend  his  judgment. 

Both  these  difficulties  appear  now  to  be  removed.  In 
the  case  of  Fletcher  v.  Smiton^.  it  was  clearlv  decided 
that  the  word  estates  in  a  will  carries  the  fee^  unless 
coupled  with  other  words  that  shew  a  different  inten- 
tion. And  in  a  recent  case  ^  a  devise  of  ''  all  my 
estate^  lands^  &c.  known  and  called  by  the  name  of 
the  coal-yard^  in  the  parish  of  St.  Giles's^  London^" 
was  held  to  carry  the  fee-simple  in  the  premises 
devised.  The  law  must^  therefore^  be  considered 
as  settled^  that  no  words  describing  the  situation 
of^  or  otherwise  particularizing^  the  land  devised^ 
shall  restrain  the  word  estate  from  carrying  the  fee- 
simple.  In  the  last-cited  case  the  court  adopted 
Lord  Hardwicke's  remark  in  Goodwyn  r.  Good- 
wyn^  ''  That  there  was  no  reason  why  the  words  ttt 
the  occupation  of  B.  and  D.  should  restrain  the  ex- 
tent of  the  word  estate  more  than  the  locality, 

'  2  T.  B.  650.  '  B96  d.  CliUd  v.  Wright^  7  East^  359. 
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would  not."  It  is  not  surprising,  therefore,  that  after 
these  decisions  the  court  of  Common  Pleas  should 
ftave  interposed  in  a  very  late  case  to  sare  the*  (Counsel 
the  trouble  of  arguing  that  a  devise  of  ^  all  my  estate 
of  Ashton'  passed  the  fee-simple*. 

As  to  the  word  hereditament,  the  better  opinion  Thcfee 

_-_..-  -       will  not 

seems  always  to  have  been,  that  it  does  not  per  se  de-  pass  by 
note  the  quantum  of  intterest  conveyed.     Thus  in  the  word  ha^ 
case  of  Hopewell  v.  Ackland"*,  upon  its  being  con-  alone. 
tended  that  the  word  hereditament  imported  an  inhe* 
ritance.  Lord  Trevor  stated  decisively  that  this- word 
hereditament  can  not  be  taken  to  denote  the  measure 
or  quantity  of  estate,  but  that  it  has  a  larger  meaning 
than  lands  and  tenements,  as  it  may  extend  to  annui- 
ties, advowsons  in  gross,  &c.     And  in  the  subsequent 
case  of  Canning  v.  Canning*',  it  was  said  by  the  Mas- 
ter of  the  Rolls,  that  the  law  was  settled  in  the  case 
of  Hopewell  v.  Ackland,   that  a  fee  will  not  pass  by 
the  word  hereditaments.    Again  Lord  Kenyon  in  the 
case  of  Doe  d.  Palmer  and  others  v.  Richards'^  ad^ 
mitted  that  the  words  ''  All  the  rest,  residue,  and  re^ 
mainder  of  my  messuages,   lands,   tenements,   and 
hereditaments,'*  were  not  sufficient  in  law  to  carry  a 
fee :  and  the  same  was  held  for  law  in  the  subsequent 
case  of  Denn  d.  Moor  v.  Miller".     The  law  on  this 
point  may  therefore  be  regarded  as  settled  contrary 
to  the  single  opinion  of  Powell  J.  in  Lydcott  v.  Wil- 

^  Sir  Arthur  Chichester  o.  Greorge  Chichester  Oxendon,  4  T|iunt. 

176.     The  Chief  Justice  observed,  that  he  did  not  think  it  would 

have  helped  the  plaintiff  much  if  the  testator  had  said  ^  All  mj 

Ashton  estate.'     And  in  Bailis  v.  Gale,  2  Vez.  48.  a  devise  of 

^^  all  the  estate  I  bought  of  M."  passed  the  fee. 

*  1  Salk.  238.    *  Mosel.  241.      *  3  T.  R.  358.     ■  5  T.  R.  558* 
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lows^  who  said  that  Aereclitomen^  was  equivalent  to 
the  word  inheiitance  ;  and  that  it  could  not  be  doubted 
that  if  a  testator^  seised  of  lands  in  fee^simple,  devise 
the  same  by  the  words  '  my  inheritance^'  the  fee  would 
pass. 

Tiieiee  That  by  the  word  inheritance  the  fee  passes  in  a 
tiie  word  will^  IS  Sufficiently  settled  upon  the  authority  of  Lord 
^■^^"^^  Hobarf  and  Lord  Holt/.  And  in  the  case  of  Trent 
V.  Hanning""^  where  the  testator  had  appointed  certain 
persons  '  trustees  of  inheritance/  for  the  execution  of 
his  will ;  though  Lawrence  J.  thought  these  words 
too  Tague  and  indefinite  to  pass  the  fee^  the  other 
three  Judges  considered  that  the  testator  plainly 
meant  to  make  trustees  of  his  estates  of  inheritance 
in  the  same  manner  as  if  he  had  used  the  words 
^  trustees  of  my  inheritance/  or  '  trustees  to  inherit 
my  estates/  and  they  therefore  certified  their  opinion 
that  the  trustees  took  the  fee-simple. 

Ofthrim*      Lord  Mansfiold  has  said',   that  the  word  effects 

port  of  the  _ 

word  pro,  is  equivalent  to  property  or  worldly  substance  ;  but 
^^'  two  recent  cases  determined  in  the  court  of  King's 
Bench,  have  established  a  distinction  between  them 
of  great  importance.  According  to  the  late  case  id 
Doe,  lessee  of  Wall  v,  Langlands',  the  word  pro- 
perty^ unaffected  by  the  context  of  the  instrument, 
peems  to  have  been  considered  as  comprehending  all 
that  the  testator  is  worth,  and  as  passing  as  well  his 
jreal  as  personal  estate ;  in  which  case  there  were  no 

^  3  Mod.  2S0, 

•  Widlake  v.  Harding,  Hob.  % 

»  LordRaym.  834. 

**  7  East,  07.    "  Hoganv.  Jacksoo,  Cowp*  ^99« 

\  H^t,  370* 
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■ 

introductory  words  expressing  an  intention  of  dispos- 
ing of  every  thing  the  testator  had^  and  the  word 
property  was  immediately  followed  by  words  expres- 
fiive  only  of  personal  estate^  viz.  ^  goods  and  chattels/ 
As  to  the  question^  which  the  Chief  Justice  said^  was 
the  material  one  in  the  case — ^whether  the  words  im- 
mediately  following  the  word '  property/  were  descrip- 
tive of  the  kind  of  property  the  testator  intended  to 
give,  his  Lordship  disapproved  of  construing  them, 
as  explanatory  of  what  was  meant  by  property,  and 
maintained  that  it  was  more  obvious  and  natural 
to  read  the  words  cumulatively,  i.  e.  as  '  my  property 
and  goods  and  chattels/  than  as  '  my  property,  namely 
my  goods  and  chattels/ 

It  is  very  difficult  to  find  any  solid  principle  of  dis- 
tinction between  the  case  of  Doe  v.  Langland^, 
above  cited,  and  that  of  Roe  d.  Helling  v.  Yeud  *, 
which  a  year  or  two  before  was  decided  in  the  Court 
of  Common  Pleas.  There  the  testator,  after  direct^ 
ing  his  debts  and  funeral  expences  to  be  paid  by  hig 
executor?,  and  making  several  bequests  of  annuities 
and  money,  ^  devised  to  his  five  grandchildren,  whom 
he  appointed  executors,  as  follows :  '^  To  whom  I 
give  all  the  remainder  of  my  property  whatsoever, 
and  wheresoever,  to  be  divided  equally,  share  and 
share  alike,  after  their  ][Miying  and  discharging  the 
before-mentioned  annuities,  legacies,  and  demands, 
or  any  I  may  hereafter  make  by  codicil  to  this  my 
wiU ;  all  my  goods,  stock,  bills,  bonds,  book<debts, 
and  securities  in  the  Witham  drainage  in  Lincoln- 
shire, and  funded  property/'    There  being  no  pro- 
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vision  throughout  the  will  that  appeared  to  have  sLny 
relation  to  real  estate^  and  nothing  being  given  to  any 
person  his  heirs  and  assigns^  and  the  intention  of  the 
testator  seeming  to  the  Court  to  be  at  most  doubtful, 
it  was  determined  upon  the  general  rule  that  an  heir 
ought  not  to  be  excluded  unless  the  intention  to  give 
the  real  estate  away  from  him  appears  plainly  by 
the  will  itself^  that  the  title  of  the  heir  should  pre- 
'   vail. 

The  reason  of  the  doubts  felt  by  the  Court  as  fd 
the  testQLtor's  intention,  or  rather  of  the  inclinatioir 
of  their  minds  to  think  that  the  testator  meant  only 
to  dispose  by  will  of  his  personalty,  was  the  particu- 
larity  of  the  enumeration  of  personal  things  at  the 
end  of  the  clause :  but  that  lawyer  must  be  acute  in- 
deed, who  can  find  a  principle  for  deciding  how 
many  particulars  enumerated  after  the  word  '  pro^ 
perty,'  expressive  of  personal  estate  only,  shall  re- 
strict the  sense  of  that  sweeping  term  to  a  disposition 
of  personal  things  alone, 

or  the  im-  The  case  of  Hogan  d.  Wallis  and  others  r.  Jack« 
woTdrf-  son*,  which  had  been  nine  years  depending  in  the 
Courts  in  Ireland,  turned  upon  the  single  question 
whether  the  residuary  clause  expressed  in  these  words, 
''  I  also  give  and  bequeath  unto  my  dearly  beloved 
mother,  Mary  Jackson,  all  the  remainder  and  resi- 
due of  all  the  effects,  both  real  and  persona),  which 
I  shall  die  possessed  of"  were  sufficient  to  pass  the 
real  estate.  It  was  contended  at  the  bar  that  the 
word  real  might  be  satisfied  by  confining  its  sense  to 

•  Cowp.  «90. 
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real  chattels  (4)  j  and  though  Lord  Mansfield  and  the 
Court  decided  that  the  phrase  real  effects  clearly 
carried  the  real  estate^  yet  their  decision  seemed  ra- 
ther to  found  itself  upon  the  capacity  and  extent  of 
the  word  itself  in  legal  phraseology  (5)  than  upon 
the  principle  which  is  now  taken  as  the  hinge  of  all 
these  cases,  i.  e.  the  intention  of  the  testator,  without 
any  technical  regard  to  the  words  used  by  him. 

In  Doe  d.  Chilcottt?.  White  ',  Lord  Kenyon  can 
hardly  be  said  to  have  carried  the  doctrine  farther  by 
holding,  that  where  the  testator  having  before  devised 
real  and  personal  property  to  his  wife  for  her  life, 
empowered  her  to  give  what  she  thought  proper  of 
her  iaid  effects  to  her  sisters  for  their  lives,  the  dis- 
posing power  extended  to  the  realty. 

'  1  East,  33. 


(4)  The  force  of  the  word  real,  when  added  to  a  general  term, 
such  as  property  or  effects,  can  at  this  time  hardly  be  doubted. 
But  where  the  devise  was  of  all  his  goods  and  chaitelsy  real  and  per- 
sonal, moTeable  and  immoTeable,  Lord  Hardwicke,  upon  very  plain 
grounds  of  distinction,  was  of  opinion,  that  the  lands  would  not 
pass  by  the  law  of  England,  though  they  might  have  so  done  by 
the  civil  law.  Grayson  v.  Atkinson,  2  Wils.  S33.  See  Markam  v. 
Twysden,  1  £q.  C.  Abr.  211.  and  see  Ridout  v  Pain,  492.  Chat- 
tels real  are  not  called  so  because  they  are  real  estate,  but  because 
they  are  extractions  out  of  the  real  estate,  per  Holt,  C.  J. 

(5)  As  the  Courts  had  already  got  so  far  as  to  hold  that  the 
word  legacy  might  signify  a  devise  of  land,  when  used  in  a  will  in 
that  sense,  (by  Lord  Macclesfield  in  Beckley  v.  Newland,  2  P. 
IVms.  183.  and  by  Lord  Mansfield,  in  Brady  v.  Cubit,  Dougl.  40.) 
one  might  have  expected  that  in  the  case  aboTe  cited,  Lord  Mans- 
field would  haye  rested  the  question  as  to  the  extent  of  the  w<Mrd 

iPffects^  upon  the  broad  ground  of  intention. 
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In  the  case  of  Doe  on-  the  demises  of  Andrew  and 
others  against  Lainchbury  and  others'^  both  the 
words  property  and  effects  occurred  in  the  resi* 
duary  devise^  blended  with  an  enumeration  of  per- 
sonal things^  but  they  were  both  considered  as  em- 
bracing the  real  property^  the  testator  having  u«ed 
them  in  other  parts  of  his  will  to  describe  real  estate. 
By  the  residuary  clause  he  devised  all  his  ^'mon^, 
stock,  property y  and  effects,  of  what  kind  or  nature 
soever  to  A.  and  B. ;  to  be  divided  equally  between 
tbem^  share  and  share  alike/'  but  he  began  his  will  by 
stating  ''  as  to  my  money  and  effects  I  dispose  thereof 
as  follows/'  and  then  proceeded  to  dispose  of  parts 
of  his  real  estate.  And  again  having  lands  lying  to- 
gether with  the  lands  of  another  person^  he  directed 
the  latter  to  be  purchased^  if  offered  for  sale,  to  be 
added  to  his  other  adjoining  properly :  thus  shewing^ 
by  his  own  use  of  the  words  that  he  considered  them 
as  being  applicable  as  well  to  rea]  as  to  personal  estate. 

One  clear  doctrine  results  from  all  these  cases : — 
that  although  the  word  ^estate/  taken  independently 
of  the  context,  by  its  own  force,  denotes  not  only  real 
as  well  as  personal  estate,  but  the  highest  degree 
of  real  estate,  and  the  word  property  carries  <^ 
itself  both  real  and  personal  property,  while  the  word 
effects  is  generally  and  properly  applioible  to  per- 
sonal estate  only;  yet  that  all  these  words,  and^ 
indeed  every  form  of  expression  whereby  a  testa* 
tor  declares  his  will  in  respect  to  the  disposition 
of  his  property,  submit  to  the  rule  which  requires  a 
will  to  be  construed  agreeably  to  the  intention  of  the 
testator,  where  it  can  be  collected  from  the  whole 

Ml  East,  290. 
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will^  and  is  consistent  with  law  and  public  policy. 

No  criterion  is  more  frequently  resorted  to  in  the  of  the  doc. 
books  ror  expanding  or  contracting  the  jsense  of  constming 

words  ttft 

the  words^  estate,  property,   and  effects,  than  the  ^U9demgt^ 
company  in  which  they  appear.     Thus^   the  word  theaccom, 
estate  is  frequently  restrained  to   things    ejusdem  wo°d«°^ 
generis  with  those  with  which  it  is  coupled  and  as- 
jsociated.     As  where  a  man^  seised  in  fee  of  lands  ab- 
solutely^ and  of  other  lands  by  mortgage  not  forfeited^ 
devised  first  all  his  lands  in  fee  Co  A.^  and  all  the  rest 
of  hts  goodSj  chattels^  estates^  mortgages^  debts^  &c., 
to  C.^  it  was  holden  that  no  freehold  passed' ;  and  of 
this  decision  Lord  Holt  strongly  approved  in  the  great 
case  of  the  Countess  of  Bridgewater  v,  the  Duke  of 
Bolton^  above-cited, 

A  long  list  of  determmations  to  the  same  effect 
has  been  confirmed  by  a  late  case*  decided  by 
the  present  Lord  Chancellor.  There  the  testator^ 
after  directing  that  his  debts  should  be  paid  out  of 
his  personal  estate^  gave  certain  legacies ;  and^  hav* 
ing  a  real  estate  in  land^  and  a  real  estsute  in  a  rent* 
charge^  devised  the  latter  to  his  wife  for  life^  and 
after  her  death  to  trustees  to  sell ;  and^  after  giv- 
ing some  more  legacies^  directed  ttiat  as  and  for  the 
monies  to  be  received  from  the  sale  and  disposal  of 
the  said  rent  thereinbefore  devised  in  trust  to  be  sold 
on  the  death  of  his  wife^  as  also  the  monies  to  arise 
from  a  sale  of  the  remainder  of  his  household  goods 
and  furniture^  plate,  linen,  china,  beds  and  bedding, 
and  from  all  <yther  his  estate  and  effects,  of  what 

■  WUkiASOB  V.  Maryland,  Cro.  Car.  447.  1  RoL  Abr«  834. 
•  WopUam  r.  Kenworflij^,  9  Ve?,  Jua.  137, 
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fiafare  or  kiird  soever,  or  wheresoever,  the  same 
should  in  the  first  place  be  subject  and  liable  to,  and 
charged  and  chargeable  with,  the  payment  of  the  be- 
fore-mentioned legacies ;  and  the  residue  of  such 
monies  to  ari^e  as  aforesaid,  he  directed  to  be  divided 
and  applied  as  therein  mentioned. 

Upon  this  win,  L6rd  Eldon  observed,  that,  though 
the  words  charging  the  personal  estate  with  the  lega- 
cies could  mean  nothing,  the  personal  estate  being 
by  law  chargeable  with  the  legacies,  yet  that  (hey  were 
capable  of  being  fairly  enough  interpreted  as  applica- 
ble to  the  money  arising  from  the  sale  of  the  real  estate. 
The  question  was,  whether  upon  the  whole  it  was 
not  clear  that  the  testator  did  not  mean  that  any  thing 
of  a  real. nature  should  pass  under  the  word  estate? 
For  that  purpose  every  part  of  the  will  must  be  looked 
at,  to  determine,  whether  that  word,  in  the  context  in 
which  it  occurs,  and  upon  the  general  intention  of  the 
will,  and  all  the  phrases  of  it  taken  together,  was  to  be 
understood  ejusdem  generis  with  the  personal  estate 
immediately  before  described,  or  as  meant  to  take  in 
the  real  estate.     It  was  to  be  considered  whether  by  the 
insertion  of  this  word,  where  it  occurred,  the  testator, 
who  had  anxiously  provided  for  the  application  of  a 
real  estate,  expressly  devised  upon  the  trust,  could  be 
taken  to  meai)  that  this  other  real  estate  of  which  he 
vms  so  seised,    should  by  the  effect  of   the  word 
'  estate'  standing  as  it  did,  be  cloathed,  in  the  hands 
of  the  heir,  with  a  trust  of  the  very  same  nature  as 
the  estate  specifically  devised  to  the  trustees.     That 
was  not  the  probable  intention  upon  the  will,  taken 
altogether ;  and  upon  the  whole  he  thought,   and  so 
decreed,  that  the  estate  in  question  descended  upon 
the  heir  at  law,  for  his  own  benefit. 
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Where  the  testator  explains  his  own  meaning  by 
the  word  estate,  by  shewing  of  what  he  understands 
it  to  consist^  there  can  be  no  room  for  doubt.  This 
was  the  plain  reason  of  the  decision  in  Time  well  v. 
Perkins*,  by  Mr.  Justice  Fortescue,  at  the  Rolls. 
The  clause  was  thus,  ''  Item,  all  those  my  freehold 
lands  and  hop-grounds,  with  the  messuages,  &c.  now 
in  the  tenure  of  L.,  and  all  other  the  rest,  residue, 
^nd  remainder  of  my  estate,  consisting  in  ready 
money,  plate,  jewellery,  leases,  judgments,  mort- 
gages, &c.  or  in  any  other  thing  whatsoever  and 
wheresoever,  I  give  to  A.  H.  and  her  assigns  for 
ever/* 

« 

But  where  the  word  real  is  added  to  the  word 
'  estate,*  whatever  words  of  limited  expression  or  par- 
tial extent  may  precede,  or  surround,  or  follow,  it 
would  be  difficult,  indeed,  to  maintain,  that  any  thing 
less  than  both  land  and  inheritance  are  embraced  by 
it  Thus  in  Ridout  v.  Pain  %  where  a  testator  gave 
all  the  rest,  residue  and  remainder  of  his  goods  and 
chattels,  and  personal  estate,  together  with  his  real 
estate.  Lord  Hardwicke  said  there  could  be  no  ques- 
tion but  that  the  words,  ^'together  with  my  real 
estate,**  would  carry  the  land  and  inheritance,  though 
accompanied  with  the  other  words,  ''goods  and 
chattels,  &c/* 

Whether  the  word  5  estate,' '  property,*  and  others  of 
that  general  class,  precede  or  follow  the  enumeration 
of  particulars,  is  a  circumstance  which  seems  to  af- 
ford no  solid  criterion  for  deciding  whether  they  are^ 

MAtLlOa.  •3Atk.486. 
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or  are  not,  to  be  construed  ejusdem  generis  with  the 
particulars  specified.  Nor  can  ordinary  faculties  of 
discernment  see  any  better  ground  of  distinction  in 
the  number  of  the  articles  enumerated ;  or  under- 
stand, why  the  articles  which  succeeded  the  v/ovd  pro- 
/  perty  in  the  above-cited  case  of  Roe  v,  Yeud  *,  in 

the  Common  Pleas,  were  held  to  restrict  that  word 
to  personal  things,  while  in  the  case  of  Doe  v.  Lang- 
lands  •,  the  word  property  was  construed  to  extend 
to  real  estate,  notwithstanding  it  was  followed  by 
words  of  like  limited  import.  Probably^  howeverj, 
the  last-mentioned  case,  which  has  treated  the  suc- 
ceeding words  as  accumulative  rather  than  explana- 
tory, will  be  adhered  to  in  future  as  the  safer  and 
more  masculine  decision. 

Where  the  word  estate  comes  after  several  words 
properly  descriptive  of  personalty  only.  Lord  Hard- 
wicke  has  furnished  a  test  more  intelligible  and  ap- 
plicable than  many  others  which  have  been  relied  on. 
He  says  that  where  the  preceding  words  fully  com- 
prehend all  the  personalty,  so  that  there  is  nothing 
to  satisfy  the  word  ^estate,'  unless  it  be  held  to 
apply  to  the  real  property,  there,  notwithstanding 
the  company  in  which  it  is  found,  it  will  pass  the  real 
propel  ty  of  the  testator.  The  case  in  which  this  dis- 
tinction is  found  is  that  of  Tilly  v.  Simpson*,  in 
Chancery,  Easter,  1746.  The  testator,  after  de- 
daring  that  he  intended  to  dispose  of  all  his  worldly 
estate,  and  making  several  devises  to  different  per- 
sons, gave  and  bequeathed  ^'  all  the  rest  and  residue 

•  2  N.  R,  214. 

*  14  Eut.  370. 

'  3  T.  R.  659   Note  to  Fletcher  9r  Smiton^ 
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of  his  money,  goods,  chattels,  and  estate  whatsoever,** 
to  his  nephew  A.  B.,  and  the  question  was,  whether 
a  beneficial  interest  in  a  real  estate  not  before  dis- 
posed of,  would  pass  to  the  nephew  by  this  de^ 

vise.     ^ 

> 

Lord  Hardwicke  was  of  opinion  that  it  would.  He 
laid,  that  where  the  court  had  restrained  the  word  estate 
to  carry  personal  estate  only,  it  had  appeared  that  it 
was  the  intention  of  the  testator  that  it  should  be  so 
understood  :  as  where  it  had  stood  coupled  with  par-* 
ticular  descriptions  of  part  of  the  personal  estate,  as 
a  bequest  of  ''  all  my  mortgages,  household  goods, 
and  estate,"  in  which  the  preceding  words  were  not  a 
full  description  of  the  personal  estate.  But  that  it  was 
otherwise  where  the  preceding  words  were  sufficient  to 
pass  the  whole  personal  estate.  If  the  testator  had 
said,  "  All  the  rest  and  residue  of  my  personal  estate 
and  estates  whatsoever,'*  a  real  estate  would  have 
passed.  His  Lordship  then  observed  that  the  bequest 
in  the  case  before  him  amounted  to  the  same,  for  the 
word  chattels  was  a  foil  description  of  the  personal 
estate ;  therefore,  since  the  testator  had  used  wcHrds 
comprehending  all  his  perspnal  estate,  and  then  had 
used  the  word  estate,  that  word  would  aarry  a  real  es- 
tate. That  the  word  wkatsoever  was  used,  which 
was  the  same  as  if  he  had  said,  of  wkatsoever  kind 
it  may  be  (6) ;  and  if  that  had  been  the  case  it  would 
most  certainly  have  carried  the  real  estate.     The  case 


(6)  In  tii6  late  case  of  Hicks  v.  Drlngy  3  M.  and  8.  Trio.  Tenii, 
18149  tha  words  after  effects  were  of  v^ai  natmre  or  kmd  eoever  ; 
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of  Tirrell  v.  Page  '  was,  his  Lordship  said,  very  ma- 
terial to  the  question,  and  he  thought  the  cases  could 
not  be  distinguished.  There  the  gift  was  of  ^'  all  the 
rest  and  residue  of  my  money,  goods,  and  chattels, 
and  all  other  estates  whatsoever,  I  give  to  J.  L." 
The  only  difference  was  in  the  word  other,  which  he 
did  not  think  could  distinguish  it.  If  it  had  been  '  all 
the  rest  and  residue  of  my  household  goods  and  mort* 
ga^es,  and  all  other  estate,'  he  did  not  think  that 
those  words  would  have  carried  the  real  estate. 

If  the  reasoning  of  Lord  Hardwicke  be  thought  a 
little  refined,  and  seems,  as  far  as  it  proceeds  upon  the 
ground  of  executing  the  intention,  to  found  the  infer- 
ence of  intention  upon  a  distinction  of  words  rather 
too  technical  to  decide  the  meaning  of  unlearned  tes** 
tators,  it  nevertheless  affords  a  principle  of  some  cer- 
tainty, and  which,  if  adhered  to,  may  at  least  con- 
duce to  judicial  consistency, 

The  word  effects,  we  have  already  seen,  by  its  general 
import,  carries  per  se  nothing  beyond  the  personalty, 
although  like  all  other  words  of  description  in  a  will, 
its  sense  may  be  enlarged  so  as  to  embrace  real  estate 
by  force  of  the  context.  But  though  the  words 
wheresoever  and  whatsoever,  or,  of  what  nature  or 

<  1  Chao.  Ca.  362. 


but  these  words  were  not  considered  as  enlarging  the  sense  of  the 
term.    So  in  thd  case,  already  cited,  of  Woolham  v.  Kenworthy,  9' 
Yez.  Jun.  137.  the  word  estate  was  preceded  by  the  word  other^ 
and  followed  by  the  words  of  what  nature  or  kind  soever^  aad  yet 
it  was  confined  to  things  ejosdem  generis* 
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IHnd  soever,  follow  the  word  effects,  th^y  are  not 
suffieient  without  other  aid  from  the  context  to  brings 
real  estate  within  the  descriptive  force  of  tiie  term. 
Thus^  where  a  testatrix^  seised  in  fee  of  real  estate^ 
devised  ''  all  the  rest  residue  and  remainder  of  her 
effects  wheresover  and  whatooever,  and  of  what  na- 
ture^ kind^  or  quality  soever/'  (except  her  wearing^ 
apparel  and  pkite)^  to  certain  nephews  and  nieces^  to 
be  equaHy  divided  between  them  by  her  executors,  it 
was  held  that  the  residuary  clause  did  not  carry  the 
real  estate  ^. 

There  were  several  circumstances  indeed  in  the  The  wordi 
will  last-mentioned,  to  <^o8e  the  extension  of  the  nature  or 
word  effects  to  real  estate,  as,  the  exception  of  wear^  eTer"*do 
ing  apparel,  and  the  placing  the  subjects  of  the  de-  krgrjie 
vise  under  the  management  of  the  executors.     But  in  thewofa 
fl  case  just  determined  in  theConrt  of  King's  Bench^  ^^ 
and  not  yet  reported,  the  rule  seems  to  be  established 
that  a  simple  disposition  by  a  testator  of  all  and  sin- 
gtdar  his  effects  of  what  nature  and  kind  soever, 
wiU  only  pass  the  personal  estate '. 

Nor  will  this  word,  although  followed  by  the 
words  of  what  nature  or  kind  soever^  always  em- 
brace the  whole  personal  property  of  the  testa- 
tor ;  it  is  often  confined  to  such  particulars  only  as 
are  ejusdem  generis  with  certain  matters  and  things 
before  enumerated.  Thus,  where  a  testator  be- 
queathed to  his  wife  an  annuity  of  ^001.  per  annum, 
being  part  of  the  monies  he  then  had  in  bank  secu- 
rity, entirely  for  her  own  use  and  disposal,  together 

*  Camfield  v.  Gilbert,  3  East,  51 6« 
I  Hicks  V.  OriAb  S  ML  und  jS.  T.  R.  Trin.  Term,  1«4. 
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with  all  his  household  furniture  and  effects,  of  what 
nature  or  kind  soever,  the  wx>rd  was  confined  to  ar- 
ticles ejusdem  generis^  that  is^  to  household  fnrni- 
ture  ^. 

It  is  very  material^  however^  to  observe  that  in  the 
case  last-mentioned^  part  of  the  testator's  personal 
property  was  devised  to  the  wife  in  the  foregoing 
part  of  the  will ; — a  circumstance  tending  strongly  to 
shew  that  the  testator  meant  the  word  effects  to  re- 
ceive a  limited  interpretation.  And  this  circumstance 
was  sufficient  to  weigh  against  the  consideration  of 
the  intestacy  as  to  some  of  the  property  of  the  de- 
ceased which  was  the  consequence  of  the  construc- 
tion adopted. 

In  the  case  of  Camfield  v.  Gilbert^  a  little  above 
cited^  it  appeared  that  the  exception  of  wearing  ap- 
parel and  plate,  served  in  some  measure  to  mark 
and  circumscribe  the  meaning  which  the  testator 
meant  to  give  to  the  word  effects;  for  by  the  exception, 
the  class  out  of  which  the  exception  was  made  was 
implicitly  characterized.  And  upon  the  same  princi- 
ple of  construction  the  sense  of  the  word  effects  was 
in  another  case  enlarged  by  force  of  the  exception. 
Thus  where  the  words  in  a  codicil  were  "plate, 
linen,  household  goods,  and  other  effects/*  (money 
excepted).  Lord  Eldon  observed,  that  though  the 
doctrine  appeared  to  be  settled  in  the  Court  of 
Chancery,  that  the  words  other  effects  in  general 
meant  effects  ejusdem  generis,  yet  as  mon^  could 
not  be  represented  as  ejusdem  generis  with  plate, 
linen,  and  household  goods,  the  express  exception  of 
rmneif  out  of  the  other  effects,  shewed  the  testatrix's 

^  RawliBgso.  JenniiigS)  IdVez.  Jun.  39. 
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understanding  that  it  would  have  passed  by  those 
words^  and  that  express  words  were  required  to* 
exclude  it.  She  thought,  that  the  words  of  the 
bequest  would  carry  things  not  ejusdem  generis. 
The  disposition  must^  therefore^  be  taken  to  com- 
prehend all  that  she  has  not  excluded^  which  was 
mon^  only.  His  Lordship  accordingly  decided  that 
stode  in  the  funds  which  does  not  pass  under  the 
word  THoney,  was  included  in^  and  passed  under, 
the  words  of  the  bequest '. 


Section  IV. 

When  the  whole  Estate  passes. 

BY  the  law  of  England^  in  the  conveyance  of  real  Tiie  word 
estates^  words  of  limitation  are  required  to  the  dona-  ceu^^ 
tion  or  grant,  for  the  creation  of  an  estate  of  inherit-  Shent!'* 
ance.     Thus  Lord  Holt  in  the  Countess  of  Bridge-  JJIJ^nt!"* 
water's  case  %  in  speaking  of  the  construction  of  the 
word  estate^  said,  that  '^  most  certainly  in  grants  it 
would  not  pass  a  fee,  because  the  law  appoints  that, 
let  the  intent  of  the  parties  be  ever  so  fully  expressed 
and  manifested  in  grants,  without  the  word  heirs  a  fee 
«hall  not  pass.  (1)     If  a  feoffment/'  continued  that 

'  Hotham  v.  Satton,  15  Yez.  Jud.  319.  *  6  Mod.  106. 


{1)  The  ReaderifiU  find  in  Co.  Litt.  9.  b.  many  instances  in  Inwhatin* 

which  a  fee  vill  pass  by  deed  or  grant  without  the  word  heirsy  but  JJJ"™* 

they  are  all  0zceptions  which  proye  the  rule.    Thus,  if  a  father  en-  P^m  in  a 

iBoff  the  son  to  haye  and  to  hold  to  him  and  his  heirs,  and  the  son  out  the 

enfeoff  the  father  bs  fully  as  the  father  enfeoffed  him,  by  this  the  T?'^ 
&ther  hath  a  fee-simple.    So  by  the  anpient  law  gifts  in  frank  mar- 
ria£e«  or  for  the  consideration  of  marriage,  carried  the  inheritance 

2i8 
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great  judge^  '^  be  made  to  I.  S.  to  have  to  him  infee-^ 
simple,  which  words  can  have  no  other  sense  thaa  to 
pass  an  inheritance^  an  estate  only  for  Kfe  Attt 
pass^  and  yet  ^fee-simple*  in  pleadings  is  that  wlrieh 
describes  the  inheritance^  as  seisi/MS  de  dsiminico  sua 
id  de  feodo.  It  stands  also  npon  the  authority  <rf 
Littleton  ^  that  *'  if  a  man  would  purchase  lands  or  te- 
nements in  fee-simple  it  behoveth  him  to  have  these 
words  in  his  purchase^ '  to  have  and  to  hold  to  him  and 
his  heirs;*  for  these  words  'his  heirs'  make  the  estate 
of  inheritance.  For  if  a  man  purchase  by  these  '  to 
have  and  to  hold  to  him  for  ever;'  or  by  these  words 
^  to  have  and  to  hold  to  him  and  his  assies  for  ever ;' 
in  these  two  cases  he  has  but  an  estate  for  term  of 
life^  for  that  they  lack  these  words^ '  his  heirs'  whi^h 
words  only  make  an  estate  of  inheritance  in  grants.'^ 


without  the  word  heirs.    Corporations  aggregate,  which  in  judg« 

ment  of  law  never  die,  take  the  fee  without  the  word  tuoceswrt  i|i 

the  grant  to  them.    And  for  the  same  reason,  because  the  king  ne» 

Ter  dies  in  judgment  of  law,  a  grant  to  him  by  deed  enrolled  passes 

the  fee  to  him  without  the  words  heirs  or  successors.    If  one  co« 

parcener,  or  joint-tenant  releases  to  the  other,  or,  if  there  be  three, 

and  one  releases  to  one  of  the  others,  generally,  and  without  the 

word  heirsy  the  fee  passes.    A  fine  sur  cognisance  de  droit  come 

ceo,  &c.  by  wliich  it  is  implied,  that  there  was  a  preoedent  £^  th 

fee,  will  carry  the  fee  without  trords  of  limitation.    And  so,  by  a 

common  i^coTery  the  recoyeror  recoyers  the  fee-simple  without  the 

word  heirs.  By  those  releases  also  which  work  by  extinguishment  the 

whole  estate  may  pass  without  words  of  inheritance,  as  wliere  the 

Lord  releases  to  the  tenant  of  the  land  all  his  right,  ftc.  the  seign« 

ory,  rent,  See.  are  extinguished  for  eyer,  wiAout  the  word  hedv. 

Audit  is  sud  that  if  land  be  conyeyed  by  bargain  and  sale  enroiled 

for  a  consideration  in  money,  which  reaches  to  the  yrhole  estate^ 

the  fee-simple  passes,  for  the  conyeyanoB  works  by  contract  and  by 

the  use  created.    See  Yiner.  Abr,  title  eetsLt^  (K  3)  and  (L)« 

1 
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Upon  the  same  authority  it  stands''  that  before  the 
statntes  32  and  34  H.  8.  where^  by  the  custom  of  an- 
cient boroughs  and  cities^  lands  and  tenements  were 
devisable  by  testament^  the  great  rule  prevailed^  that 
the  uall  slH)uld  be  performed  according  to  the  intent 
of  the  devisor ;  and  therefore^  if^  before  the  statute 
taking  away  the  necessity  of  attornment^  (3)  a  man 
seised  of  a  rent-service  or  rent-charge^  devised  such 
rent  or  service  to  another^  the  devisee  was  competent 
to  distrain  the  tenant  for  the  rent  or  service  in  arrear^ 
without  any  previous  attornment  from  such  tenant : 
for  if  the  effect  of  the  gift  were  to  depend  upon  Uie  at* 
tornment  of  the  tenant^  perhaps  the  tenant  might  ne- 
ver attorn^  and  then  the  will  of  the  devisor  would 
never  be  performed.  '^  So/'  says  the  same  venerable 
writer^  "  if  a  man  deviseth  such  tenements  to  anothe)r 
by  his  testament  habendum  sibi  imperpetuum^  and  the 
devisee  enter^  he  hath  a  fee-simple  causa  qua  supra«*' 
It  was  the  maxim  of  the  common  law,  and  not^  as  has 
been  sometimes  said  ^  a  principle  arising  out  of  the 
wording  of  the  statute  of  wills^  that  ultima  voluntas 
testatoris  est  perimplenda  secundum  veram  intention 
nem  suam. 

But  it  is  equally  a  fundamental  rule  in  respect  to 
the  operation  of  wills. of  land  that  the  intention  must 
be  disclosed  either  by  expression  or  clear  implication> 
to  carry  the  inheritance ;  and  this  arises  from  the  pe- 
culiar character  of  a  will  according  to  the  law  of  Eng- 

'  *  LiV.  3.  c.  10.  Sect.  585,  586.  of  Attornment.       '  See  ante. 


(9)  The  necessity  of  attornment  was  taken  away  by  statute  4and 
5  Aou*  c.  16.  mA  the  ei&W7  by  statute  11  Geo.  %.  c.  \9. ' 
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land,  which  considers  it  as  an  appointment  to  uses  in 
the  nature  of  a  conveyance,  and  capable^  as  such,  of 
operating  only  upon  the  real  property  which  the  tes- 
tator has  at  the  time.  In  analogy,  therefore^  to  the 
case  of  a  conveyance,  the  devisor  must  mark  bis  in- 
tention by  expression^  or  some  positive  ground  of  in- 
ference, in  the  instrument  itself,  that  is,  either  by  a 
form  of  limitation,  or  by  words  amounting  to  a  vir- 
tual declaration  of  his  will. 

What  shall  amount  to  such  virtual  declaratiou  of  a 
testator's  will  is  not  established  on  any  system  of 
rules;  for  no  rule  can  anticipate  the  infinite  va- 
riety of  supposable  cases.  The  rule  which  may, 
under  circumstances,  supersede  every  other  is  this, 
that  the  construction  of  every  will  is  to  be  made  with 
reference  to  the  whole,  and  to  be  grounded  upon  a 
consideration  of  the  reciprocal  bearings  of  all  the  com- 
ponent  parts.  A  doctrine,  which  necessarily,  to  a 
certain  degree,  renders  every  case  upon  wills  an  in- 
dividual case,  and  not  to  be  used  as  a  precedent  bat 
with  great  caution. 

Where  decisions,  however,  have  turned  upon  the 
signification  of  certain  words,  or  phrases,  as  express- 
ing by  circumlocution  the  settled  operation  of  certain 
technical  limitations,  they  may  be  said  to  have  re- 
duced even  this  luxuriant  branch  of  the  law  to  the 
consistency  and  certainty  of  rule  and  system.  Such 
constructions,  too,  as  rest  upon  those  primary  rules 
which  are  borrowed  from  the  consideration  of  the 
great  end  and  purpose  of  all  testamentary  acts,  as, 
that  words  are  to  he  construed  so  as  to  effectuate  dis- 
positions  and  to  avoid  intestacy  ;  and  tJiat  every  tes- 
tator is  to  he  regarded  as  intending  a  henefit  rather 
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than  a  burthen  by  his  g^s^  afford  a  standard  of  inters 
pretation  in  a  vast  variety  of  cases. 

In  the  commentary  upon  the  first  section  of  his 
author^  Lord  Coke  has  stated  by  way  of  example  se- 
veral cases  to  shew  where  estates  of  inheritance  may 
pass  in  wills^  without  words  of  formal  and  regular  li- 
mitation. As  if  a  man  devise  lands  to  another  in  per-  . 
petuity^  or  to  give,  or  to  sell,  or  in  fee-simple,  or  to 
him  and  his  assigns  for  ever.  (3)  All  which  may  be 
considered  as  examples  of  the  circumlocutions  above 
alluded  to ;  find  the  case  he  puts  df  the  devise  of  20 
acres  to  another,  and  that  he  shall  pay  to  his  executors 
for  the  same  ten  pounds,  whereby  the  devisee  takes  the 
fee,  upon  the  ground  that  the  devise  might  otherwise 
be  a  detriment  rather  than  a  benefit,  by  his  dying  before 
any  profit  could  be  derived  from  it,  is  an  example  of 
the  rule  that  every  testator  is  to  be  considered  as  in- 
tending a  benefit  to  the  object  of  the  gift. 

A  devise  to  a  man  and  his  successors*  will  give  the  ^>»* 

^  words  in  a 

fee,  and  so  will  a  devise  to  a  man  and  to  his  blood,  for  ^^"  <ir« 

■  equivalent 

the  blood  runs  through  the  collateral  line,  as  well  as  to  a  iimita. 

^  tion  to  the 

heirs. 

*  Roll.  Rep.  309. 


(3)  The  dictum  in  Perkins,  sect.  557.  that  if  lands  be  devised  to 
J.  S.,  to  hold  to  him  and  his  assigns,  he  will  talce  by  these  words  a 
fee  is  clearly  not  law,  and  is  contrary  to  Lord  Coke,  who  says  in 
the  passage  to  which  we  hare  been  referring,  that  if  a  devise  be  to 
a  man  and  his  assigns,  without  saying/or  ever^  the  derisee  hats'  bat 
an  estate  for  life,  Co.  Litt.  9.  b.  And  if  the  devise  be  to  sereral, 
equally  to  be  divided  between  them  and  their  assigns^  it  carries 
4>nly  an  estate  in  common  for  life. 
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the  hneaV,  but  a  device  to  one  et  semini  wio,  or'^  it 
seems^  to  his  posterity^  would  create  an  estate  tail  ^ 
Nor  is  any  particular  form  of  expression  necessary  to 
the  effect  of  the  devise ;  for  if  a  testator  releases,  by 
his  will^  to  I.  S.  and  bis  bein^  I.  S.  will  take  the  fee*. 

Whether  And  whether  the  phrase  used  by  the  testator  iin- 
^"j^^^  ports  the  whole  interest  residing  in  himself,  or  the  en- 
tMUtor  ^^^^  dominion  and  enjoyment  of  the  thing  by  the  de- 
fen' theral  v^s^^^  ^^^  ^^^  effect  is  produced.  Thus^  it  is  the  same 
tiredomi-  thing  whcthcr  a  testator  gives  '  all  his  estate/  ^  all  he 
the  thing    jg  ^orth^'  '  whatever  he  has  in  the  world*/  '  all  his 

giTen,  It  w  ^  ' 

IffeS*"**"  inheritance"/  '  all  his  right,  title  and  interest"/  'all 
his  part,  share  and  interest**/  Or,  devises  his  lands  to 
I.  S.  "  to  give  sell  or  do  therewith  at  his  will  and 
pleasure  ^"  ot '  for  his  own  use  and  to  give  away  at 
his  death  to  whom  he  pleaaes  */  or  '  to  dispose  thereof 
af  his  free  will  aad  pleasure  /  (4)  in  all  of  which 

'  Co.  Utt.  9.  h.  '  Ibid. 

^  Atty.  Gen.  v.  Bamfield  9  Freem.  268.  Vin.  tit.  Z>eT.(La.) 

*  And.  33.  and  see  1  Lord  Raym.  187. 

^  Hnxtep  V.  Brboman,  1  Br6.  C.  R.  437.  Bat  ally  of  itself, 
dots  not  Inply  sll  the  teitalor^  interest,  see  Bowman  r.  Bfilbranck, 
1  Eq.  Ca.  Abr.  208. 

'  Hopewell  o.  AdJand,  Com.  164. 

*  Wtdlake  v.  Harding,  Hob.  2. 

-  Cole  9.  Rawlinrai,  8  Bro.  P.  C.  7. 

*  Andrew  v.  Southhonse,  5  T.  R.  202. 
'  Bro.  Tit.  Der.  pi.  39.  Co.  Utt.  0.  b. 
«  Thnewell  v.  Perkins,  2  Atk.  102. 


DifTerenee       (4)  Goodtitle  o.  Otwaj,  2  Wils.  6.  and  see  Bfaskelyne  v*  Mai- 

^ephraM  ^7i>0>  J^^^*  '^^  ^^  ^^*^^ ^>  & ^^^r ^Bfltinctlon betweca Ikt  et- 
<to  be  free-  pression  in  the  text  wbidi  implies  a  perfect  dominion  of  Ihe  estatt, 
and  ^to  be  ^^^  ^^^  pbrase,  ^  to  be  freely  possessed  and  eiqojed'  iriiicli  in 
^1^^^   the  case  of  Goodright  d.  Drewry  v.  Barron,  11  East,  220.  was 
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cases  the*  fee-simpfe  would  undoubtedly  pass  to  the 
devisee.  (5) 


lield  to  carry  to  the  devbes  nothiiig  beyoftd  an  estate  ler  life. 
The  import  of  these  words  might  be  satisfied  by  being  tnderstoed 
to  mean  ^  freely  daring  life,'  or  ^  free  from  all  chaiges,'  or  ^  free 
from  impeachment  of  waste.'  The  testator  might  mean  more,  but 
the  court  onght  not  to  giye  to  them  a  more  extended  meaning  than 
iras  necessary  against  the  heir.  In  the  aboTe  case  it  was  obserred 
by  Mr»  J.  Le  Blanc  that  if  the  lands  had  been  giren  to  the  devisee 
^  freely  to  be  disposed  of,'  the  intent  would  have  been  shewa^to  pass 
the  fee.  The  ease  was  distinguishable  from  Loveacres  v.  Blight, 
Cowp.  35%  where  similar  words  were  held  to  pass  the  fee ;  for  in 
that  case,  there  being  a  charge  on  the  deyisees  which  might  last 
longer  than  their  lives,  there  was  a  ground  for  understanding  the 
words  of  the  devise  in  the  largest  sense  they  would  bear,  otherwise 
the  benefit  intended  by  the  testator  might  be  unavailable. 

Thobglrit  nay  be  io^Aed  upon  as.settkd  that  the  devise  of  aoi  es- 
tate, generally,  to  be  at  the  disposal  of  the  devisee,  gives  the  fee- 
simple,  yet  where  the  estate  is  expressly  limited  to  the  devisee /or 
UfCy  with  a  power  of  disposition,  the  devisee  takes  no  more  than  a 
life-estate  with  a  power  annexed.  If  the  party  dies  without  having 
executed  the  power,  the  interest  ceased  with  the  life,  and  no  one  cao 
take  by  transmission  through  the  devisee,  3  Leon  71*  4  Leon 
41.  Tomlbison  v.  Dighton,  1  P.  Wms.  149.  Reid  v.  Shergold,  370. 
fmd  see  Bradley  v^  Westcott,  13  Vez.  Jun.  445.  And  such  a  power 
must  be  exercised  in  conformity  with  the  intention  expressed  in  the 
terms  of  its  creation.  Thus  in  Doe  d.  Thorley  r.  Thorley,  10  East 
438.  where  a  man  devised  all  his  freehold  estate  to  his  wife  during 
her  naiural  lifi^  and  also  ai  her  disposal  afterwards  to  leave  it  to 
nhom  thepkasedy  the  court  adjudged  tliat  the  word  leave  confined 
the  authority  of  the  devisee  for  life  to  a  disposition  by  her  will 
only.  In  Tomlinson  v,  Dighton  the  power  of  disposal  annexed  to 
the  life  estate  was  unrestrained. 

(5)  Where  the  property  is  personal,  the  words  ^  all  I  am  possessed 
of  and  such  like  expressions,  where  they  stand  uncontrouled  by  the 
context  will  have  the  effect  of  passing  all  the  personal  estate  which 
the  testator  has  at  his  death,  and  not  only  what  he  possesses  at  the 
date  of  the  will.  6  Vez.  Jun.  816. 
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A  dircc  In  the  construction  of  wiBs,  nvords  must  receive  z 
duiaeiand  natural  interpretation^  and  be  understood  in  their  re- 
impiies  the  ceived  sensc.  Thus  in  the  case  of  Green  v.  Armstead'^ 
of  the  ft^  where  A.  devised  his  house  and  land  in  C,  to  his  son 
«n>p  e.      B^  f^^  jjjg  ijf^^  ^jj J  ji^^^  ^  remain  to  D.  the  son  of 

B,,  except  B.  purchased  another  house  with  so  much 
land^  and  of  the  same  value^  as  the  said  house  and  land 
in  C.  for  the  said  D.  his  son,  and  then  B.  might  sell 
the  house  and  lands  in  C.  as  his  own^  it  was  held  that 
D.  took  a  fee  in  the  house,  and  lands  in  C.^  as  B.  did 
not  make  any  purchase  of  any  other  lands ;  for  the 
word  purchase  imported,  in  common  speech,  an  ab- 
solute  purchase  in  fee.  And  therefore,  if  a  man  di- 
rects his  executors  to  purchase  land  for  his  son,  no 
doubt  says  the  case,  it  will  import  a  fee-simple. 

Appoint.        And  though,  as  has  been  above  remarked^  a  will, 

person  to    according  to  the  law  of  England,  is  a  species  of  con- 

ffiftoftbe  veyance,  differing  in  that  respect  from  the  Roman 

ee-sunp  e.  ^.jj^  ^hich  is  rather  the  appointment  of  an  heir ;  and 

though,  in  propriety  of  speech, 'no  one  can  be  truly 
the  heir  by  our  law,  but  he  whom  the  law  makes  so ; 
yet,  says  the  same  great  author  from  whom  the  pmnt 
last-mentioned  was  taken,  ''  There  is  an  heir  by  ap- 
pellation and  vulgar  acceptance,  which  imitates  the 
state  of  a  true  heir.  .  And,  therefore,  if  by  my  will  I 
J  appoint  that  I.  S.  shall  be  the  heir  of  my  land,  he  shall 

have  it  in  fee,-  for  such  estate  as  the  ancestor  hath^ 
such  estate  he  is  to  inherit/"  So  in  a  subsequent 
case  where  the  words  of  the  will  were^  '^  I  make  my 
cousin,  G.  B.,  my  sole  heir  and  executor  ;*'  it  was 
held  not  only  that  the  lands  passed  without  being 
mentioned,  but  a  fee-simple  in  the  lands  \ 

'  Hob.  65. 

*  Spark  V.  Pumell,  Hob.  75. ;  and  see  the  record  in  Wyncbe'j 
Entrees,  407.  •  Style  307,  388. 
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We  have  Heen  above^  that  one  of  the  cases  put  by  if  land  is 

_^_.  .  t      n  •  ^T-       devised 

Lord  Coke^  m  commenting  on  the  first  section  of  Lit-  geoeraiiy, 
tleton^  wherein  an  estate  in  fee  might  be  passed  by  a  Tiseeofthe 
will  without  the  word  heirs,  was  that  of  a  devise  to  B.  charged, 

c  A      1.  •  X  A  J     >D  respect 

paying  a  sum  of  money  to  his  executors.     Accord-  thereof; 
ingly  it  has  long  been  settled^  that  where  land  is  given  ^ymenuf 
by  a  will^  with  a  direction  that  the  devisee  shall  pay  a  m^y^he 
gross  sum  out  of  it,  the  devisee  thereby  takes  the  fee-  *^"  ^^' 
simple ;  and  this,  although  the  sum  so  directed  to  be 
paid  be  below  the  value  of  the  land  for  one  year ;  for,  as 
has  been  before  observed,  one  of  the  primary  rules  in 
the  construction  of  wills,  is  this — that  every  devise  shall 
be  intended'to  carry  with  it  a  benefit ;  and  if  the  de- 
visee  in  the  case  supposed,  took  only  an  estate  for  life, 
he  might  die  before  he  could  be  compensated  out  of 
the  land,  and  so  the  devise,  instead  of  a  benefit,  might 
bring  a  loss  to  him. 

Thus  in  Collier's  case",  where  a  testator  gave  lands 
to  his  brother,  paying  to  one  person  twenty  shillings, 
and  to  others  small  sums,  amounting  to  forty-five 
shillings  all  together,  the  land  being  of  the  value  of 
3/.  per  annum,  it  was  adjudged  that  the  brother  took 
an  estate  in  fee''.  So,  if  I  devise  my  land  to' I.  S.,  in 
consideration  that  he  will  release  100/.,  which  I  owe 
him,  to  my  executors,  tlie  devisee,  upon  releasing  the 
debt,  has  the  fee-simple  for  the  same  reason*. 

For  the  same  reason,  also,   if  I  devise  my  lands  Saifsnch 
charged  with  the  payment  of  my  debts  and  legacies,  ch^i^eV* 
the  fee  will  pass  to  the  devisee.   Thus,  where  A.  seised  paymentof 
of  lands  in  fee,  made  his  will,  and  gave  his  cousin  B.  feVw?i^** 
20L,  to  be  paid  out  of  his  lands  within  one  year ;  and 
after  other  legacies^  he  gave  all  his  lands  to  R.  gene- 

*  6  Rep.  16.  3  R^.  ^K  a^  1  Roll.  Abr.  834.      I  Bendl.  15. 
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rally ;  it  was  adjudged  that  R.  took  an  estate  in  fee- 
simple'.  And  where  a  testator  devised  by  the  follow- 
ing words,  "  All  the  rest^  residue^  and  remainder  of 
my  messuages,  lands,  tenements,  hereditaments, 
goods,  chattels,  and  personal  estate  whatsoeirer,  my 
legacies  and  fnneral  expences  being  thereovt  paid>  I 
give,  devise,  and  bequeath  unto  my  sister  J.  D. ;  and 
constitute  and  appoint  her  my  estecutrix  and  residQaiy 
legatee  of  this  my  will,"  Lord  Kenyon  said,  th%t  the 
first  words  alone  were  not  sufficient  in  law  to  carry 
the  fee ;  but  that  he  relied  on  the  words  immediately 
following, — "  My  legacies  and  funeral  expences  being 
thereout  paid,*'  as  sufficient  for  that  purpose;  for  the 
fund  which  was  to  answer  these  purposes  ought  to  be 
as  ample  as  possible.  These  charges  extended  to^  and 
were  to  be  taken  out  of,  the  property  which  was  be- 
fore given  to  the  residuary  legatee ;  and  if  that  devise 
did  not  comprise  the  whole  of  the  devisor's  estate, 
the  interest  as  well  as  the  land,  the  legacies  and  fune- 
ral expences  might  not  be  paid*. 

In  a  subsequent  case  decided  by  the  same  learned 
Chief  Justice,  the  doctrine  was  more  distinctly  ex- 
pounded. The  devise  was  in  the  following  words : 
'*  I  give  and  bequeath  my  freehold  house,  with  the 
appurtenances,  &c.  and  all  the  furniture  thereto  be- 
longing, to  E.  Gibson,  whom  I  make  executrix  of  this 
my  last  will,  she  paying  all  my  just  debts,  and  funeral 
expences  and  legacies  before-mentioned,  in  twelve 
months  after  my  death.  I  also  leave  to  the  said  E. 
Gibson,  all  the  rest  and  residue  of  my  personal  es- 
tate.'** The  Judge  before  whom  the  cause  was  tried, 
being  of  opinion  that  the  devisee  took  a  fee  by  reason 

'  Freak  v.  Lee,  2  Show,  38. 
^    *  Doe  d.  Palmer  and  otiieri  o.  Richards^  3  T.  R«  356. 
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of  the  wordB^  ''  The  paying  all  my  debtor  &€.''  noa* 
smticd  the  pkiotiff.  Aiicl  out  a  motion  to  set  aside  the 
nonsuit^  Lord  Kenyon  thought  the  direction  perfectly 
right;  obaerving^  that  in  cases  of  this  kind^  the  ques- 
timi  has  always  beea^  whether  the  charge  is  to  be 
paid  only  oat  of  tibe  rents  and  prc^ts  of  the  estate^  or 
whether  it  is  to  be  paid  by  the  devisee  at  aU  events ; 
Ie  tiie  former  case  the  dertaee  only  takes  an  estate  for 
life^  biU  in  the  latter  he  takes  the  fee  ;  otherwise  he 
might  be  a  loser  by  the  devise.  The  devisee^  in  the 
cose  undn  consideration^  was  bound  to  pay  the  debts 
and  legacies  at  all  events,  and  the  charge  was  thrown  ^ 
cm  her  in  respect  of  the  real  estate  *. 

Where  lands  are  devised  with  a  direction  that  the  So  also 
ddvitee  shaii  make  a  perpetual  yearly  payment  there-  devisee  u 
out,  if  the  devisee  were  not  to  take  an  estate  commen-  with^er- 
smrate  with  the  charge^  he  could  not  fulfil  the  testator's  nu!u^^' 
intention.    Accordingly  wh»e  one  deviised  lands  to  C.  ^^'^^' 
his  younger  son,  and  directed  that  C.  should  pay  annn- 
ally  to  the  elder  son  B.  and  his  heirs,  three  pounds ;  it 
was  resolved  that  this  was  an  estate  in  fee  ^.     So  in 
another  case,  whem  lands  were  devised  to  J.  and  S., 
who  were  to  pay  yearly  to  the  Merchant  Taylors' 
Company  in  London,  six  pounds  ten  shillings,  it  was 
resolved  that  the  deviseei  took  a  fee*simple,  by  reason 
of  the  annual  payment,  without  any  regard  to  the 
greatness  or  smallness  of  the  sum ;  for  as  the  charge 

« 

^  Dot  d.  Wllley  9.  Holmes,  S  T.  R.  1.  See  also  Goodtide  d. 
¥94Ay  v«  Maddem,  4  East,  496.  Tbe.  distinction  has  turned  in 
all  the  cases  on  this — ^whether  the  debts,  &c.  were  merely  a  charge 
on  the  estate  devised,  or  a  charge  on  the  deyisee  himself,  in  respect 
of  such  esUcte  in  his  hands,  per  Lord  EUenborouglu 

«  Shallaid  o*  Baker,  Cro.  £1. 744. 
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continued  for  ever,  the  estate  must  continue  so  too, 
as  without  the  estate^  the  charge  could  not  continue ^ 

Or  with         And  although  the  annual  payment  to  which  the 
meDtofan  land  is  subjected,  is  to  continue  only  for  the  life  of 

annttity  for 

the  life  of  another,  the  devisee  of  the  land  must  have  the  fee ; 

another. 

for  otherwise  the  annuity  might  fail  before  the  death 
of  the  person  for  whom  it  was  intended.  Thus,  where 
a  testator,  after  giving  several  legacies,  gave  to  Mary 
Ramsey  the  sum  of  twenty  shillings  a  year,  for  and 
during  her  natural  life,  to  be  paid  by  his  execu« 
tors ;  and  gave  his  two  yard-lands,  with  his  house  and 
homestead,  and  all  the  residue  and  remainder  of  his 
goods,  chattels,  and  personal  estate,  to  Thomas  Al- 
len, he  paying  his  debts^  legacies^  and  funeral  ex- 
pences,  and  made  Allen  his  executor,  the  devise  to 
Thomas  Allen  was  adjudged  to  be  of  an  estate  in  fee 
in  the  lands,  because  the  annuity  was  given  to  Mary 
Kamsey,  for  her  life,  to  be  paid  by  the  executor, 
which  must  have  an  estate  to  support  it ;  and,  as  the 
devises  to  Allen  followed  each  other  immediately, 
they  must  be  construed  as  one  clause^  so  that  the 
payment  of  debts  and  legacies  was  charged  on  the 
real  as  well  as  the  personal  estate"^. 

And  in  another  case,  where  a  testator  gave  his  two 
copyhold  tenements  to  Sarah  Boreham,  she  paying 
thereout  forty  shillings  a  year  to  her  sister  Elizabeth 
Boreham,  though  the  gift  of  the  annuity  to  E.  B.  was  not 
expressed  to  be  for  her  life,  yet,  there  being  reasons 
enough  afforded  by  the  other  parts  of  the  will  for 
construing  it  to  be  so  intended,  it  was  held  that  the 

*  Webb  V.  Hearing,  Cro.  Jac.  415.,  and  Smitb  o.  Tendal],  11 
Mod.  00.    3Salk.685. 

f  Goodright  V.  Allen,  S  Blackst.  1041. 
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annuity  to  Elizabeth^   made  it  a  devise  in  fee  to 
Sarah*. 

Upon  a  principle  similar  to  that  which  ijs  the  true  Byadevise 
solution  of  the  class  of  cases  just  above  considered^  it  for  pur- 
is  held^  that  if  lands  are  devised  to  trustees^  for  pur-  which  re- 
poses virhich  require  them  to  have  the  fee-simple  in  ?e«ythei«e 
them  io  perform^  the  estate  in  fee  will  pass  without  Xm^^a 
any  words  of  limitation  ;  for^  as  Lord  Hardwicke  has  iTmLtiw 
observed^  it  has  often  been  determined  that^  in  a  de- 
vise to  trustees^  it  was  not  necessary  that  the  word 
heirs  should  be  inserted^  to  carry  the  fee  at  law ;  for 
if  the  purposes  of  the  trust  could  not  be  satisfied  with- 
out having  a  fee^  courts  of  law  would  so  construe  it^ 

Of  chattels  real  a  general  devise/ without  any  words 
of  limitation  or  declaring  any  estate^  passes  the  whole 
interest  of  the  devisor  *.  If  such  property  be  devised 
to  another  for  his  life^  and  no  intoition  appear  to  dis- 
'  pose  of  the  whole  interest^  a  possibility  of  reverter  is 
left  in  the  executors  of  the  testator^  to  take  effect  upon 
the  death  of  the  devisee  within  the  term.  But  a  de^ 
vise  in  a  form  of  limitation  which  would  pass  the  in- 
heritance in  tail,  if  it  were  a  freehold  estate,  will  carry 
the  absolute  interest  in  a  term  or  chattel  interest*. 
Por  the  remainder  of  a  term  cannot  be  made  to  depend 
upon  a  possibility  so  remote  as  the  failure  of  issue, 

•  Baddeley  v.  Leppingwell,  2  Barr.  1531.  Wilmot,  ^3.  and 
Goodrigbt  d.  fiaker  9.  Stocker,  5T.  R.  13. ;  same  point  detennined 
accordingly,  and  see  Andrew  o.  Southonse,  5  T.  R.  ^93. 

'  Gibson  v.  Montfort,  1  Vez.  485.  Shaw  v.  Wright,  1  Eq.  C. 
AbT.  176.,  and  see  Gates  v.  Cooke,  3  Burr.  1684.  Chapman  ©• 
Blissett,  Ca«  temp.  Talbot,  145. 

'  Fenton  ©.  Fostec  d.  Dyer,  307.  a.  Roll.  Abr.  831. 

*  Seale  «.  Seale,  1  P.  Wms.  290.  Butterfield  v.  Batterfield, 
1  Tes.  133.  IM. 
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and  therefore  the  intiereM  must  stop  with  the  fini 
taker. 


Ai  !•  tbe        WUh  respect  to  tbe  force  and  operation  of  the 
0D€iJuln    preambk  aad  iatrodui^ry  wwds  m  a  will^  after  sosie 
«muf^^  fluetuatioiv  it  is  at  length  cleariy  settled^  that  idthougli 
^|JJf*j2!!G^  ^^  Biake  professioa  of  dispobing  o(  all  the  testa- 
»« » wiiL    j^,g  pwperty,  in  the  ftiHest  maBner^  they  will  not 
operate  to  carry  Ae  words  of  the  devising  dause  be- 
yond their  legal  sense  and  signification.    If  the  testa* 
tor  €0fnnien€es  his  will  with  saying/  '^  as  tooching  the 
disposition  of  all  my  temporal  estate/'  (6)  this  wiH 
not  of  itself  cause  a  devise  of  a  house  to  A.  withoat 
any  words  of  limitation^  to  be  construed  an  estate  in 
fee-simple  '.     But  if  the  words  used  in  the  devising 
part  of  the  will^  though  not  proper  and  tedmical, 
are  yet  sufficient  to  carry  the  interest  contended  for ; 
as^  where  a  testator^  after  saying  '^as  to  all  my  worldly 
substance/'  by  the  residuary  clause  of  his  will  de- 
vised to  his  mother  all  the  remainder  and  resu^ue  rf 
all  his  estate  and  effects  both  real  and  persmud,  the 
mother  was  held  to  take  the  fee  ^.  But  in  a  subsequent 
case^  wheie  a  testator  devised  thus^  '^  as  to  all  such 

'  Frogmorton  and  Wrighl  o.  Wright,  %  Bftackst.  6a9. 
^  Uogan  V.  JacksoD)  Cowp.  200. 


(6)  Id  the  case  of  Tanner  v*  Morse,  Gi.  temp.  Talbvt,  2S4.  it 
was  contended  that  these  words  temporal  eskUe  in  the  introtlactorj 
clause,  in  a  strict  sense,  related  onl  j  to  estates  of  a  certain  dan« 
tion,  and  that  were  to  continue  for  a  time  only ;  but  the  Chancellor 
treated  this  as  a  very  fallacious  construction,  the  word  tempoial 
being  the  same  as  worldly,  and  used  in  opposition  to  Oke  ilwrd 
eternal.  There  ceuld  not  be  a  better  spedlnen  of  the  vahi 
disputations  which  sometimes  find  th^  way  into  sonrts  «f  jitfticf* 
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worldly  estate  as  God  has  endued  me  with,  I  give 
and  bequeath  as  follows  : — I  give  and  devise  all 
that  my  freehold  messuage  and  tenement  lying 
in  G.  together  wfth  all  houses,  &c.  and  appurte- 
nances whatsoever,  belonging  to  the  same,  to  M.  R.^ 
G.  R.,  and  T.  R.,  my  sister's  sons,  equally,"  and 
then,  amongst  other  pecuniary  legacies,  gave  the 
gum  df  ten  shillings  to  his  heir  at  law ;  Lord  Mans- 
field, after  saying  that  he  suspected  Extremely  that 
the  testator  meant  to  give  his  nephews  a  fee  in  the 
premises,  for  he  had  no  other  landed  property^  and  had 
given  a  disinheriting  legacy  to  his  heir  at  law,  agree- 
ably to  the  vulgar  notion  taken  from  the  Roman  law, 
that  the  heir  is  to  be  cut  off  with  a  shilling  (7),  yet 
declared  it  to  be  impossible  to  find  words  in  the  will 
before  him  sufficient  to  conti'oul  the  f  ule  of  law. 
Whatever  the  testator  might  intend,  the  misfortune 
Was  that  quod  voluit  noh  dixit.  The  testator  had  not 
said  that  he  meant  to  dispose  of  all  his  Worldly  estat^^ 
and  there  were  no  words  that  would  connect  the  de- 
vise of  the  lands  in  question  with  the  introduction  so 
as  to  pass  the  whole  interest :  therefore  the  devisees 
would  only  take  a  life  estate\  In  the  subsequent 
case  of  Right  v.  Sidebotham  ■",  the  same  Chief  Juii- 
tice  declared  himself  bound  by  the  decision  of  the. 
case  last-mentioned,  and  accordingly,  with  the  con- 
currence of  the  other  Judges,  decided  in  the  same 
way. 


'  DenB  d.  Giaskin  v.  Gaakin,  Cowp.  667* 
■  I>piigL759. 
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In  Ibbetson  v.  Beckwith"^  Mrhere  considerable 
stress  was  laid  by  Lord  Talbot  on  the  introductory 
'words^  we  are  to  observe  that  the  testator  devised  by 
the  word  estate,  the  force  of  which  word  we  have  al- 
ready discussed^  and  the  introductory  clause  contained 
words  which  Lord  Mansfield  treated  in  the  case  of 
Denn  v.  Gaskin  as  very  material ;  for  there  the  testator 
expressed  his  intention  to  dispose  of  his  worldly  estate. 
But  in  the  case  of  Frogmorton  v.  Wright,  already 
cited",  where  the  writ  begun  with  the  words  ''as 
touching  the  disposition  of  all  my  temporal  estate/' 
no  attention  was  paid  to  this  distinction,  nor  has  it 
been  treated  since  with  any  regard. 

And  although  the  word  estate  may  be  used  by  a 
testator  in  the  devising  clause  of  hi&  will,  yet  if  there 
is  ground  for  inferring  from  the  whole  of  the  con- 
tents that  the  real  estate  was  not  intended  to  be  devis- 
ed, the  general  introductory  words,  though  embracing 
in  the  fullest  manner  the  property,  both  real  and  per- 
sonal, will  not  overrule  the  inferences  deducible  from 
the  whole  tenor  of  the  instrument.  As,  when  a  tes- 
tator begun  his  will  thus,  ''  as  to  all  my  estate  and 
effects  both  real  and  personal,"  and  then  proceeded, 
by  a  residuary  clause,  to  give  all  the  rest  of  his  estate 
and  effects  of  what  nature  soever,  to  A.  and  B.,  their 
executors  and  administrators,  in  trust  to  add  the  inte- 
rest to  the  principal,  and  so  to  accumulate  the  same^ 
it  being  his  will  that  the  residue  should  not  pass  but 
at  the  time  and  manner  as  the  principal  sum  of  4000/. 
{before  given  to  A.  and  B.)  was  directed  to  be  paid, 
}t  was  held  that  a  house,  the  only  freehold  of  which 
the  testator  was  seised,  did  not  pass  by  the  wiD ;  and 

*  Qu  Tsmp.  Ttdb.  157.  *  2  BUckst.  889; 
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Lord  Keoyon  observed  that  the  testator  set  out  in  the 
beginning  of  his  will  as  if  he  meant  to  dispose  of  all 
his  property  ;  but  though  these  general  words  would 
have  shewn  his  intention  if  there  had  been  subse 
quent  words  in  the  will  to  carry  that  intention  into  ex- 
ecution as  had  been  said  by  Lord  Talbot  in  Ibbetson  v. 
.Beckwith^  it  had  been  held  in  a  variety  of  xases  that 
alone  they  are  not  sufficient  to  dispose  of  a  fee ;  and 
by  adverting  to  the  residuary  clause,  there  were  no 
words  to  pass  theestate  in  question.  The  testator  only 
meant  that  that  should  extend  to  his  personal  estate. 
It  was  given  to  trustees,  their  executors  and  admi- 
nistrators y — technical  terms  i^plicable  to  personalty. 
But ''  I  rely/'  said  his  Lordship,  ^'  on  the  following 
words  of  the  clause,  ^  to  add  the  interest  to  the  princi- 
pal so  as  to  accumulate  the  same/  The  interest  and 
principal  were  to  make  one  consolidated  sum  of  the 
same  nature^  and  are  terms  wholly  inapplicable  to 
real  estate.  Seeing,  therefore,  that  there  is  nothing 
in  the  residuary  clause  to  pass  this  estate,  and  that 
there  is  nothing  in  the  will  to  make  it  necessary  for 
the  trustees  to  take  it  to  perform  any  trust  in  them, 
the  heir  at  law  stands  intrenched  in  his  right  as  heir, 
Mud  cannot  be  removed  from  \V* 


The  importance  of   the  introductory   clause  as  Bythe  later 
manifesting  an  intention  of  complete  and :  ultimate  import. 
disposition,  has  been  gradually  declining  in  Courts  iutrodocto* 
both  of  law  and  of  equity.    In  the  case  of  Goodright  ^p4nto 
d.  Baker  v.  Stocker  ^  Lord  Kenyon  laid  a  very  slight  u^am^' 
stress  upon  it,  observing  that,  though  the  general  ^rmriyf 
introductory  words  would  have  some  effect  in  the  con- 
struction of  the  subsequent  devises,  as  had  been  said 


'5T.R.  13. 

2k3 


too  Imp&H  of  Words  and  Phrases    Chip.  IT. 

by  Lord  Talbot  in  a  case  before  him,  they  could  not 
of  themselves  hare  carried  the  fee.  In  another  caae* 
Lord  ESkfnboroQgh,  in  adverting  to  the  effect  of  this 
danse,  observes,  that  the  construction  might  be  con^ 
sidered  as  tn  e  degree  aided  by  the  introductory  words 
oF  the  will  respecting  his  worldly  and  temporal  estate, 
Ac.  which,  said  his  Lordship^  ^'  are  allowed  to  have 
^7716  weight  in  cases  where  the  intention  of  the  testator 
is  doubtful,  and  where  there  are  other  words  in  the 
will  to  carry  his  intention  into  effect." 

In  the  case  of  Goodright  d.  Drewry  v.  Barron  *, 
which  has  been  already  cited  for  another  purpose, 
the  imbecillity  of  thie  introductory  clause  was  still 
more  marked.  There  the  testator  after  the  introduce 
tory  words  ^'  as  touching  my  worldly  estate,  &c." 
devised  a  cottage,  house,  &c.  to  A.  and  his  heirs, 
and  also  gave  to  B.,  whom  he  made  his  executrix, 
'^  all  and  singular  his  lands,  messuages,  and  tenements 
by  her  freely  to  be  possessed  and  enjoyed'V  ft  was 
held  that  the  latter  words,  being  ambiguous,  did  not 
pass  the  fee  against  the  heir,  and  that  the  word 
estate  in  the  introductory  clause,  could  not  be 
brought  down  into  the  latter  distinct  clause.  With 
respect,  said  the  Chief  Justice,  to  the  introductory 
words,  it  has  been  held  in  many  cases  that  they  are 
not  sufficient  of  themselves  to  carry  a  fee;  but 
juncta  jttvant.  And  Mr.  J.  Le  Ranc  observed  that 
the  introductory  words  were  a  circumstance  tf^ 
others,  from  whence  the  testator's  interest  might  be 
collected. 

Finally,  in  tiie  case  of  Doe  d«  Wallt^.  Langlasidft% 

«  Doe  d.  Bates,  v.  Clayton,  8  East,  147. 

:  14  East,  37^  ;  14  East,  37f. 
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it  was  «aid  by  the  present  Chief  Justice^  that  ^^  very 
little  inference  of  tatentiim  can  be  dnwn  from  n>ere 
formal  words  of  introduction^  thoug;h  we  cejAaiolj 
find  them  in  some  cases  called  in  aid  to  ahew  that 
a  man  did  not  mean  to  die  intestate  as  to  any  part  of 
his  property ;  and  the  maJUsg  a  wil)  Bt  aU  may  also 
be  used  as  affording  ^ucfa  infesenee/^ 

The  effect  o£   the  words   usually  employ^    in  9^^/t^ 
the  residuary  dause  is  deserving  of  some  consider-  residoary 
ation.     In   Tanner  c  Morse^  (8)   the  testotor  de* 
vised  in  the  following  words   "  As.  to  my  temporal    . 
estate^  I  bequeath  to  my  nephew  T.  (the  testator's 
heir  at  law)^  502."  then^  afti^  several  legacies^  he 
concluded  thus :  ^^  Aad  all  the  reet  and  residue  of  my 
estate^  goods  and  diattels  whatsoever^  - 1  givean^ 
bequeMfa  to  my  beloved  wife  M.  C.^  whom  I  make  my 
full  and  sde  executrix/'    It  was  conteiided  that  as 
to  the  words  ^^  All  the  rest  and  residue  of  my  estiUe^" 
they    must  have  rdatio%  to  something  thai  went 
before,  and  there  was  notibing  disposed  of  in  the  will 
before  that  clause^  but  only  some ,  legacies  charged 
upon  the  personal  estate.    Lord  Talbot^  however^ 
decreed  an  estate  in  fee-^simple  to  pass  by  the  words 
of  the  wiU^  considering  the  introductory  clause  fol* 
lowed  by  the  devising  words,  as  amounting  to  the 
same  as  if  the  testator  had  said,  '^  I  devise  the  rest 
mnd  residue  of  all  my  temporal  estate."     And,  in- 
deed, it  never  has  been  doubted  that  if  by  necessary 
or  £ur  construction  the  introductory  words ''  Asto 
all  my  worldly  estate,  substance,  &c."  are  fairly  to 


(8>  Ca.  Temp.  Talbot  284.  Before  Lord  Chancellor  King,  and 
iifterwards  a&med  by  Lord  Talbot  on  a  rehearing :  reported  Id 
3  P.  Woi9. 295.  by  the  aane  of  Turner  v.  Wise. 
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be  construed  as  connected  with  the  devising  wordi 
that  follow^  the  fee-simple  passes  under  them ;  for 
then  it  is  really  a  disposition  by,  and  not  merely  an 
irUrodtiction  to,  the  will. 

Se^r^Q.  It  is  observable  that  in  the  last-mentioned  case^  as  it 
£e  to  be*  *®  reported  in  Peere  Williams^  Lord  Talbot  appears 
woitb^iT*  '^  ^^^®  adopted  the  argument  of  the  counsel^  that  rest 
«*^«>-  and  residue  were  mere  words  of  relation^  having  a 
necessary  reference  to  some  property  of  the  testa- 
tor before-mentioned  in  the  wiH. 

But  Lord  Holt  expressed  a  different  opinion  in  the 

case  so  much  above  referred  to^  of  the  Countess  of 

Bridgewater  v.  the  Dtike  of  Bolton  \  wherein  he 

said  that  it  might  be  objected  that  the  word  residue 

ivas  a  word  of  relation,  and  therefore  to  be  confined 

by  its  relation  to  something  given  before.     But  this 

he  denied^  and  said  ^'  Suppose  a  man  gives  some  of  his 

personal  estate  away  by  will^  and  in  the  same  will, 

gives  the  residue  of  his  estate^  real  and  personal,  away, 

should  not  this  pass  the  freehold  as  well  as  the  rest  of 

his  personal  estate?    Surely  there  is  no  doubt  of  it.*' 

"  And/^  said  his  Lordship,  *'  Considering  the  last  clause 

•of  the  will,  whereby  he  orders  these  rents,  in  case  of 

deficiency,  &c.  to  be  sold,  and  the  remainder  thereof, 

after  the  debts  and  legacies  paid,  to  go  to  the  Earl: 

I  say,  considering  this  clause,  with  other  scattered 

clauses  in  the  will,  the  rents  thereby  wiH  pass.    Some 

doubts  have  been  made  whether  the  word  '  remainder 

of  my  rent'  be  sufficient  to  pass  these  rents.:  be^ 

cause  a  remainder  is  a  residue  of   something ;   so 

that  if  there  be  nothing  sold,  there  can  be  no  residue 

or  remainder.    But  this  depends  upon  the  construe* 

*  See  6  Mod,  108. 
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tion  of  the  word  '  remainder  ; — whether  there  be  a 
necessity  to  sell  to  make  a  remainder.  But  I  do  not 
think  that  the  word  remainder,  here,  is  to  be  taken 
for  a  remnant  of  a  totum,  when  part  is  extracted 
from  it;  for  if  the  rents  are  nojt  sold,  then  they  remain 
unsold,  and  the  word  remainder  shall  be  understood 
for  the  rents  remaining  unsold.  This  word  remain- 
der made  some  dispute  which  lasted  for  above  an  age« 
It  was  a  great  question  whether  there  could  be  a 
remainder  of  a  thing  created  de  novo*,  and  which 
never  had  been  before.  ,  Since^  a  more  reasonable 
construction  has  been  made.  If  a  man  by  deed 
grant  a  rent  to  A.  and  the  heirs  of  his  body,  remain- 
der to  B.  and  his  heirs,  this  is  a  good  remainder^/' 

There  can  not  be  a  doubt,  it  is  humbly  apprehend^  loHs  Hrft 
ed,  of  the  propriety  of  these  observations  of  Lord  reconcUed 

*       ^        "^  as  to  this 

Holt ;  which  may  be  reconciled  with  those  of  Lord  point. 
Talbot,  above  alluded  to,  by  attending  to  the  follow* 
ing  distinction. 

The  words,  rest,  residue,  and  remainder  are  not 
to  be  considered  as  mere  words  of  relation,  when 
the  question  is,  what  subjects  are  included  under 
them ;  for  it  seems  clearly  settled,  not  only  that 
property  of  the  testator  not  before  mentioned  by 
him  will  pass  under  the  residuary  devjse,  unless  there 
is  something  in  the  will  itself  to  limit  and  contract  its 
compass  to  the  extent  of  the  descriptive  words  used, 
but  property  not  distinctly  in  the  contemplation  of 
the  testator  at  the  time.  Thus  M .  C.  made  her  will, 
duly  executed  for  passing  freehold  estates,  and  here- 
by gave  devised  and  bequeathed  all  and  every  the 

•  Plowd.  35. 

*  I  Sid.  285.    Co.  Litt.  241.  a  nots,  (4).    398.  a  aott,  (2). 
''  1  Hen.  Blackst.  223. 
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real  estates^  which  she  was  any  ways  f^eised  of^  inte- 
rested in,  or  entitled  unto,  late  the  estate  qf  W.  N., 
to  certain  pers<ms,  in  manner  therein  mentioned^ 
and  she  gave  to  other  persons  other  Hiessuages^  &c. 
by  particular  local  descriptions :  she  then  gave  ae* 
veral  pecuniary  and  specific  legacies,  and  afterwards 
devised  and  bequeathed  all  the  rest  and  residue  of 
her  estate^  of  what  nature  and  kind  soever,  unto  C. 
for  her  life,  with  limitations  over  to  other  persons. 
The  testatrix  died  soon  after  making  her  will,  seised 
of  eight  acres  of  freehold,  and  four  of  copyhold  lands 
of  inheritance,  in  the  parish  of  Chertsey,  which 
were  the  lands  in  question,  and  not  particularly  de- 
vised by  the  will.  Slie  had  duly  surrendered  the  copyr 
hold  to  the  use  of  her  will.  In  this  case  there  was  no 
difficulty  in  construing  the  lands,  -of  which  there  was 
no  mention  made  in  the  will,  as  passing  by  the  words 
''  All  the  rest  of  my  estate,  of  what  nature  or  kind 
«oever/' 

So  also  in  the  ca»e  of  Goodright  d.  Earl  of  Buck- 
inghamshire and  others,  v.  Marquis  of  Downshire', 
the  Court  recognized  the  principle  laid  down  in  many 
antecedent  cases,  particularly  in  Smith  d.  Davis  v. 
Saunders  ^  that  a  residuary  clause  will  extend  to  every 
/ateft^  reversion  which  the  testator  might  have  in  him, 
unless  it  be  expressly  excluded  by  devise  to  some 
other  person. 

But  when  the  question  is,  not  as  to  the  particular 
parts  of  the  property,  but  as  to  thie  quantity  of  inte- 
rest, which  passes  to  the  devisee  by  the  residuary 
clause^  it  may  frequently  be  of  importance  to  consi- 
der  the  words,  ^  rest,'  '  residue'  and  '  remainder,'  in 
their  relation  to  the  things  mentioned  in  the  preceding 

'  3  Bob.  et  Poll,  600.  '  2  Blackst.  736. 
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partg  of  the  will  For  if  these  words  are  considered 
alone^  without  any  aid  from  the  introductory  words  of 
the  will^  or  the  descriptive  words  used  in  designating 
the  property^  they  are  incapable^  of  themselves^  of 
passing  the  absolute  interest. 

Thus  in  the  case  of  Canning  v.  Canning  %  where 
the  words  were^  *'  all  the  rest,  residue  a$id  remainder 
of  my  messuages^  land^  or  hereditaments  wfaatsoever 
and  wheresoever^  unbequeathed  after  my  just  debts 
legacies  and  funeral  expenses  are  paid^  I  give  to  my 
executors^  in  trust  for  my  daughters^  &c.''  it  was  fid-* 
judged  that  the  executors  took  only  a  life  estate ;  for 
the  words  '"^  all  the  rest/'  &c.  comprehended  the  par- 
ticulars only^  ajdd  not  the  estate.  So  where  the 
words  were  "  all  the  rest  oi  my  knds^  tenements  and 
hereditan)entSj  either  freehold  or  copyhold^  whatso-- 
ever  and  wheresoever^  alter  payment  of  my  just  debts^ 
I  give^  devise  and  bequeath  the  same  unto  my  wife^ 
S.  C.^  and  I  hereby  nominate  and  appoint  my  said 
wife  sole  executrix  of  my  will/'  it  was  adjudged  that  » 

the  wife  only  took  an  estate  for  life  ^  And  in  the 
case  of  Doe  d.  Palmer^  v.  Richards  ^  where  the  de- 
vise was  of  '^all  the  rest^  residue  and  remainder  of 
my  lands^  hereditaments^  goods^  chattels  and  personal 
estate/'  it  was  admitted  by  Lord  Kenyon  that  these 
words  alone  were  not  sufficient  in  law  to  carry  a  fee. 

But  where  a  testator  makes  a  partial  disposition  of 
his  interest  in  a  thing,  whether  it  be  a  chattel  or  he- 
reditament^ and  afterwards  devises  or  bequeaths  the 
"  rest,  residue  and  remainder/'  &c.  then  these  words 
may  properly  be  considered  as  having  a  specific  re- 
lation to  what  has  gone  before ;  and  standing  in  this 

*  Mosel.  ^0.  ^  Demi  v.  Mellor,  5  T.  R.  558. 

*  3  T.  B.  356. 
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light,  they  seenp  to  have  been  always  held  to  carry 
the  whole  of  the  testator's  remaining  interest.  And 
thus  Lord  Holt  and  Lord  Talbot  may  be  reconciled 
by  adverting  to  the  difference  between  a  specific  rela- 
tion,— as  that  which  exists  between  an  individual  whole 
and  its  component  parts,  and  that  more  general  rela- 
tion that  exists  between  the  several  particulars  which 
compose  a  numerical  quantity.  When  rest  or  residue 
are  used  to  signify  this  latter  relation,  the  words  im- 
port only  the  things  devised,  but  when  they  denote 
the  former  species  of  relation  they  imply  the  quantity 
of  interest  remaining  in  the  testator. 

Thus  in  Grayson  v.  Atkinson%  where  a  testator  be- 
gan his  will  thus — as  to  all  my  temporal  estate  where- 
with it  has  pleased  God  to  bless  me,  I  give  and  de- 
vise the  same  as  follows : — and  then  gave  several  lega- 
cies to  A. ;  and  directed  him  to  sell  all  or  any  part  of  his 
real  and  personal  estate  for  the  payment  of  his  debts 
and  legacies,  and  concluded  with  giving,  '^  all  the 
rest  and  residue  of  his  goods  and  chattels  real  and 
personal,  moveable  and  immoveable,  as  houses,  gar- 
dens, tenements,  to  A."  without  using  the  word  es- 
tate, or  any  words  of  limitation.  Lord  Hardwicke, 
though  hQ  doubted  at  first,  was  afterwards  clearly  of 
opinion,  that  A.  took  a  fee  in  the  realty. 

So  in  Hogan  d.  Wallis  v.  Jackson^  where,  after 
beginning  with  the  usual  introductory  words,  '\  As 
to  all  my  worldly  substance,''  the  testator  gave  to  his 
mother  his  house  and  lands  of  G.  for  the  term  of  her 
natural  life,  wilhovt  the  liberty  of  committing  toaste 
thereon,  and  gave  other  lands  to  her  in  the  same  man- 
ner, and  after  several  legacies  and  annuities,  devised 
to  his  mother,  all  the  remainder  and  residue  of  all  his 

•  1  Wilh.  333.  ,  *  Cowp.  290. 
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effects^  both  real  and  personal^  which  he  should  die. 
possessed  of,  the  mother^  by  the  residuary  clause,  wa» 
adjudged  to  take  the  fee  in  the  testator's  fee-simple 
festates  (9). 

In  both  the  Iast*mentioned  cases,  we  find  the 
usual  general  introductory  words;  but  as  it  has 
long  been  settled  that  these  words  can  only  assist, 
and  not  enlarge,  the  succeeding  devises,  or  enable 
them  to  pass  more  than  the  words  themsehres  are 
equal  to,  it  follows  that  these  residuary  words 
were  considered  as,  of  themselves,  capable  in  law 
of  carrying  to  the  devisee  the  whole  interest,  when 
the  context  shews  this  to  be  the  intention  ;  and 
such  intention  appeared  in  these  cases  by  the  relation 
of  the  residuary  words  to  a  preceding  partial  disposi-i 
tlon  of  the  property. 

In  the  case  of  Norton  v.  Ladd",  upon  a  devise  to  A.  Ofthede- 

vise  of  a  ra* 

for  life,  and  after  her  decease  the  whole  remainder  of  mmmkr  or 
the  lands  to  B.,  it  was  held  that  a  remainder  in  fee-sim« 
pie  passed.     And  that  case  has  never  been  doubted. 

And  upon  a  principle  similar  to  that  which  has 
above  been  endeavoured  to  be  explained,  it  seems,  that 
when  a  testator  has  nothing  but  a  reversion  or  re- 

•  1  Lutw.  755. 


(9)  It  was  strongly  contended  that  as  the  mother  had  a  specific 
estate  for  her  life,  'and  that  estate  was  made  liable  to  impeachment 
for  waste,  such  particular  disposition  to  her  was  totally  repognanft 
to,  and  inconsistent  with,  an  intention  to  giTO  her  the  absolute  pro« 
perty  in  a  subsequent  part  of  the  same  will.  But  this  argument 
was  not  suffered  to  prerail,  and  was  considered  by  Lord  Mansfield 
as  apswered  by  the  decision  of  Ridout  v.  Paine.    3  Atk.  486. 
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nunnder  in  fee^  in  the  land^  and  devices  it  as  sttdk^ 
the  whole  interest  passes  to  the  devisee;  for  though 
the  will  may  have  made  no  previous  devise  of  a  partial 
interest  out  of  the  subject^  yet  the  words  *'  reversion,  or 
remainder/'  naturally  imply  the  quantity  of  interest 
remaining  in  the  testator,  after  the  determination  of 
the  antecedent  estate  or  estates. 

Accordingly^  in  JLhe  last  cited  case  of  N<Nrton  w. 
Ladd,  it  was  said,  that  the  devise  of  a  reversion  car- 
ried the  fee.  .And  where  a  testator  devised  thus 
'^  I  give  to  my  son  C.  G.  the  reversion  of  the  tene- 
ment my  sister  now  lives  in,  after  her  decease  ;  and 
the  reversion  of  those  two  tenements  now  in  the  pos* 
session  of  J.  C."  Lord  Hardwicke  declared  his  opi- 
nion that  the  word  reversion  passed  the  fee*!.  "^^The 
interest,*'  said  his  Lordship,  '^  which  the  testator  had 
in  it,  was  the  reversion  in  fee  which  he  had  in  him- 
self, expectant  on  those  leases  which  be  had  granted, 
whether  for  life,  or  for  years.  '  Reversion'  was  the 
right  of  having  the  estate  back  again^  when  the  par- 
ticular estate  determined :  it  was  descriptive  of  the 
right  of  reverter  by  way  of  eminence,  that  was  in 
himself;  consequently  there  was  no  ground  to  split 
or  divide  it.  Giving  the  reversion  was  giving  the 
whole  reversion^  unless  words  are^dded  limiting  and 

restraining  the  interest." 

« 

Thus  also,  in  the  case  of  Cole  v.  Rawlinson',  Lord 
Treby  observed  that  it  had  been  lately  adjudged  in 
the  Common  Pleas,  that  when  L  S.  having  a  remain^ 
der  in  fee  devised  all  his  remainder  to  L  N.,  a  fee 
passed  to  the  devisee.  And,  where  the  Bell  Tavern 
was  settled  upon  A.  for  life,  remainder  to  B.  in  taO, 

fiaiUs  V.  Gale^  2  Vez.  7S.  *  1  Lord  Raym.  187. 
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remeinder  to  A.  in  fee^  and  A.  devised  all  the  honjie 
cafied  the  Bell  Tavern  to  B.  without  saying  for  what 
ttitate^  It  afipeavB  by  a  note  in  Yiner  ^  that  the  fee 
was  held  to  pasA. 

I  pass  over  the  cases  wherein  the  word  estate  has 
occurred  in  the  residuary  devise^  as  improper  exam- 
ples of  the  fbrce  of  the  devising  residuary  words ; 
since  that  term^  of  itself,  embraces  the  absolute  fee^ 
simple  in  a  will. 

The  effect  of  the  residuary  clause  is  very  different  pf  tiiediA 
in  respect  to  real  and  personal  estate.  Which  import-  fecbof  Uie 

reiidoary 

ant  distinction  is  clearly  and  fully  stated  by  Sir  Wil«  ciuue,  in 
liam  Grants  in  the  case  of  Cambridge  v.  Rous.    His  real  and 

personal 

words  are  as  follow :  '^  The  third  question  upon  the  estate, 
will  of  S.  is^  whether  the  particular  legacies^  lapsed 
by  the  death  of  M.,  fell  into  the  residue^  and  pass  by 
the  residuary  clause^  or  belong  to  the  next  of  kin^  as 
undisposed  of     It  has  been  long  settled  that  a  resi- 
duary bequest  of  personal  estate^  (for  it  is  otherwise 
as  to  real)  carries^  not  only  every  thing  not  disposed 
of^  but  every  thing  that^  in  the  events  turns  out  to 
be  not  disposed  of    And  this,  not  in  consequence  of 
any  direct  or  expressed  intention  ;  for  it  may  be  ar- 
gued in  all  cases^  that  particular  legacies  are  sqia'- 
rated  frcMn  the  residue^  and  that  the  testator  does  not 
mean  that  the  residuary  legatee  should  take  what  h 
given  away  from  him :  no,  for  be  does  not  eontem*- 
plate  the  case :  the  residuary  legatee  is  intended  to 
take  only  what  is  left;  but  that  does  not  prevent  th^ 
right  of  the  residuary  legatee.    A  presumption  arises 
for  the  residuary  le^gatee  against  every  one  except  the 

^  8  Yin.  300.  tit.  I>er.  (L.  a)  pU  39. 
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particular  legatee.  The  testator  is  supposed  to  give 
it  away  from  the  residuary  legatee^  only  for  the  sake 
of  the  particular  legatee.  In  the  case  of  lapse  of  real 
estate^  the  heir  at  law  takes ;  but  in. the  case  of  per- 
sonal property  the  residuary  legatee  is  preferred 
either  to  the  next  of  kin^  or  the  execiltor/' 

It  isj  therefore,  the  settled  rule  of  construction,  that, 
as  to  personal  estate,  whatever  is  not  effectually  taken 
out  of  the  bulk  of  the  property,  falls  into  the  residuum, 
and  passes  by  the  general  bequest  thereof.  Nor  does 
it  signify  whether  the  particular  legacy  becomes  in- 
effectual by  the  death  of  the  legatee  in  the  testator*s 
lifetime,  or  by  the  disposition  itself  being  void  in 
law. 

In  Brown  v.  Higgs ',  one  of  the  bequests  of  the 
will  was  void  under  the  statute  of  mortmain,  and  it 
was  without  difficulty  determined  that  the  subject  of 
the  void  bequest  passed  to  the  residuary  legatee :  and 
to  what  was  observed,  as  to  the  testator's  not  meaning 
to  include  in  the  residue  what  he  imagined  himself  to 
have  previously  disposed  of,  it  was  said  by  the  Master 
of  the  Rolls,  that  the  same  argument  might  be  urged 
in  the  case  of  lapsed  legacies ;  for  no  man  supposes  his 
legacies  will  lapse,  or  will  not  take  place.  And,  in 
Shanley  v.  Baker  ^  in  the  same  court,  the  authority  of 
Brown  v.  Higgs  was  recognized  and  confirmed.  And 
again  in  Crooke  r.  De  Vandez  ^  the  particular  phrase 
<yf  ''  what  remains"  used  by*  the  testator,  being  held 
to  be  tantamount  to  the  word  residue,  and  to  in- 
vade every  thing  not  already  disposed  of,   personal 

'  4  Vee.  Jun.  708.  ^  Ibid.  733* 

'  11  Vez.  Jan.  330. 
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estate^  bequeathed  upon  a  contingency  too  remote, 
was  held  to  pass  under  them  to  the  residuary  legatee. 

There  is  not  any  distinction  as  to  this  effect  of  the 
residuary  bequest  between  specific  and  general  lega- 
cies. And  where  a  man  by  his  will"*  gave  and  be- 
queathed all  the  rest  and  residue  of  his  real  and  per- 
sonal estate^  whatsoever^  and  wheresoever^  and  of 
what  nature  or  kind  soever  the  same  might  consist  of^ 
not  therein  before  spfcifically  disposed  of,  the  ge- 
neral devise  was  held  to  comprehend  specific  legacies 
lapsed,  upon  the  groupd  that  the  word  spec^ically. 
ought  to  be  construed  '  particularly/  The  Master  of 
the  Rolls  being  of  opinion  clearly,  that  the  testator 
was  not  to  be  interpreted  as  meaning  to  die  intestate 
with  regard  to  all  sums  specifically  bequeathed,  and 
testate  with  regard  to  all  pecuniary  legacies. 

ft 

But  if  a  devise  of  real  estate  becomes  ineffec- 
tual from  lapse,  it  is  considered  by  the  law  as 
undisposed  of;  and^  having  been  separated  from 
the  residue  at  the  time  that  the  will  had  an  inci- 
pient operation,  in  the  nature  ^of  a  conveyance^ 
it  cannot  be  brought  again  into  it  by  a  subse- 
%  quent  event.  And  where  a  testator  manifests  his 
intention  to  make  a  particular  disposition  of  a  real 
estate,  and  such  disposition  is  void  in  law,  still  h  will 
not.pass  inclusively  in  the  residue^  unless  under  spe- 
cial circumstances  oyerruling  the  inference  of  inten- 
tion to  separate  it  from  the  residue.  Thus  in  a  case* 
where  the  testatrix,  having  four  sisters,  devised  par- 
ticular estates  to  them,  with  remainder  to  her  own 

*  Roberts  e.  Cooke^  16  Vez.  Jan.  451. 
*  Amesbur/  v.  Brown,  cited  3  Bltck.  739. 
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right  heirs,  and  afterwards  gave  the  residue,  in  a  ge- 
neral residuary  clause,  to  one  of  the  sisters,  and  died, 
having  no  other  real  estate ;  upon  one  of  the  particu- 
lar estates  determining,  it  was  held  that  the  rever- 
sion did  not  pass  hy  the  residuary  clause ;  for  though 
the  devise  might  not  operate  to  make  the  heir  take 
by  purchase,  (10)  yet  it  was  in  the  nature  of  an 
exception  out  of  the  residuary  clause,  which  deter- 
mination was  approved  by  Lord  Northington  and 
confirmed  by  the  Court  of  K.  B.  in  Smith  d.  Davis  v: 
Saunders  *. 

•  «  Blackst.  7S6. 


Of  the  de-        (10)  Where  the  same  estate  is  devised  to  the  Ikeir  in  quantity  and 

jJ[J^^_^li^Q  quality,  as  be  would  hate  taken  bf  descent  if  there  had  been  no  de» 

he  takes  by  ^ise.  the  devise  is  Toid,  and  the  heir  will  take  by  descent.    But 

the  will—  '  '  ^ 

when  by     where  by  the  devise  a  Afferent  estate  b  given  from  that  wkidi  the 

ae#tent.  j^^  would  give,  the  will  prevails }  as  where  a  nati  devises  to.  A. 
and  B.y  his  daughters  and  co-heirs^  in  fee  :  for  instead  of  an  estate 
in  coparcenary,  they  take  as  joint-tenants,  with  survivorship.  So, 
if  the  devise  be  to  them,  as  tenants  In  common.  And  if  a  man  de- 
vise to  one  of  several  co-heirs  of  himself;  in  as  much  as  one  co-henr 
cannot  take  without  the  others  by  descent,  the  whole  shall  pass  by 
thft  devise.  If  a  devise  be  to  the  heir  and  another  in  fee^  the  heir 
ti|kes  by  purchase,  for  he.  takes  subjeet  to  survivorship  ia  a 
stranger.  But  if  a  testator  devise  to  his  heir  and  another,  as  te- 
nants in  common,  it  seems  that  the  devise  to  the  heir,  as  to  his  moi- 
ety, is  void,  for  he  takes  the  part  devised  to  Iwm  just  in  the  same 
manner,  as  if  it  had  been  left  to  descend  to  him.  And,  where  lands 
are  subjected  to  a  charge  by  a  will,  wKh  a  devise  to  tfte  bdr  ia  fee, 
it  seems  that  the  heir  will  still  take  by  his  tide  of  descent,  aad  not 
by  purchase ;  and  that  if  it  is  subjected  to  a  temporary  right  of  po9^ 
session  in  another,  until  the  heir  pays  a  sum  of  money,  and  then  is 
devised  to  the  heir  in  fee,  still  the  heir  takes  according  to  his  better 
title,  i,  e.  by  descent.  See  Fearne's  posthumous  Works,  326.  339. 
aod  see  Reading  7.  Rawstorne,  3  Lord  Raym.  4th  Ed.  839. 
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By  what  xioords  an  Estate  tail  passes. 


IN  conformity  with  the  principle  of  giving  effect 
to  the  intention^  aji  estate  tail^ '  as  well  as  an  estate  in 
fee,  may  be  created  in  a  will  by  expression s^  be  they 
cyer  so  informal,  that  manifest  the  meaning  of  the 
testator.  To  discuss  the  varieties  into  which  the 
cases  in  the  books  have  expanded  the  doctrine,  would 
require  volumes  of  learned  labour  ;  the  reader  can 
expect  only  the  general  heads  of  this  multiftEurious 
eiibject  to  be  treated  of  in  this  place. 

• 

An  inheritance  in  tail  general,  is  properly  created  thftfoni^ 
in  a  deed  where  lands  or  tenements  are  g^ven  to  a  limitmtion 
man,  and  his  heirs  of  his  body  begotten.     And  this  e!itain  ttOi 
estate,  according  to  Littleton  \  '*  is  called  general  tail,  mS^ 
because  whatsoever  woman  such  tenant  in  tail  taketh 
for  wife,  (if  he  hath  many  wives,  and  by  every  of 
them  hath  issue,)  yet  every  one  of  these  issues,  by 
po8stt>tlity,  may  inherit  the  tenements  by  force  of  the 
gift ;  because  every  of  such  issue  is  of  his  body  en* 
gendered.*' 

^*  In  the  same  manner  it  is,**  says  the  same  author^ 
^'  where  lands  or  tenements  are  given  to  the  womaa^ 
and  to  the  heirs  of  her  body ;  albeit  that  she  Inth 
husbands,  yet  the  issue  which  she  may  have  by 

•  Sccf.  14,  15. 
2  t 
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every  husband  may  inherit  as  issue  in  tail  by  force 
of  this  gift^  and  therefore  such  gifts  are  called  gene- 
ral tails/' 

He  then  defines  the  tenancy  in  tail  special  to  be, 
^^  where  lands  or  tenements  are  given  to  a  man  and 
his  wife^  and  to  the  heirs  of  their  two  bodies  be- 
gotten ;  in  which  case^  none  shall  inherit  by  force  of 
this  gift,  but  those  that  be  engendered  between  these 
two.  And  it  is  called  special  tail,  because,  if  the  wife 
die,  and  he  taketh  another  wife,  and  have  issue,  tho 
issue  of  the  second  wife  shall  not  inherit  by  force  of 
this  gift,  nor  the  issue  of  the  second  husband  if  the 
first  husband  die/' 


Of  the  ne-  These  estates  tail,  whether  general  or  special,  are 

word?ui  a  not,  in  general,  to  be  created  by  a  gift  inter  vivos,  with- 

create  an  oxxt  the  words  of  limitation  used  by  Littleton,  as  above 

estate  tail,  gjj^^^j .  f^y  every  estate  tail  was  a  fee -simple  at  common 

law,  and  at  common  law,  no  fee-simple  could  be  con- 
veyed by  feoffment  or  grant  without  the  word  heirs  ;  and 
•    to  the  word  heirs  must  be  added  words  to  express 
from  whose  body  the  heirs  intended  are  to  spring  (1). 


(1)  Yet,  says  Lord  Coke,  if  a  man  gWe  lands  to  A.  et  hasredi* 
bus  de  corpore  suo,  the  remainder  to  B.  iu  form4  prsedicta,  this  is  a 
good  estate  tail  to  B.,  for,  in  formi  pnedicti  do  include  the  other. 
If  a  man  letteth  lands  to  A.  for  life,  the  remainder  to  B.  in  tail,  the 
remainder  to  C.  in  formi  praedict^ ;  this  remainder  is  Toid  for  the 
uncertainty.  But  if  the  remainder  had  been  to  C.  in  eidem  form&, 
this  had  been  a  good  estate  tail,  for  idem  s^per  proximo  antecc- 
denti  refertur. 

The  words  ^  of  his  body'  are  not  so  strictly  required^  even  in  a 
deeJI,  but  that  they  may  be  expressed  by  others  which  are  tanta- 
mount; for  the  example  which  the  statute  de  donis  puts,  has  not 
tfie  words  de  corpore.    The  worda  are  thes0 — cum  aliquis  dat  ter« 
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Therefore,  if  a  man  by  deed  give  lands  or  tene^ 
ments  to  A.  and  to  his  seed^  or  to  the  issues,  or  children, 
of  his  body;  or  to  the  issues  of  his  body  lawfully  be* 


ram  suam  alicui  Tiro  et  ejus  uxor!  et  haeredibus  de  ipsis  viro  et  ma- 
Here  procreatis.  Therefore,  if  lands  be  giTeu  to  B.  et  lueredibus 
quos  idem  B.  de  prima  uxore  sua  legitime  procrearet^  this  is  a  good 
estate  in  especial  tail,  (although  he  hath  no  wife  at  the  time,)  without 
the  words  de  corpore*  So  it  is  if  lands  be  given  to  a  man,  and  to 
his  heirs  which  he  shall  beget  of  his  wife,  or  to  a  man  et  hsredibuy 
de  came  sua,  or  to  a  man  et  haeredibus  de  se«  In  all  these  cases^ 
these  are  good  estates  tail,  and  yet  the  words  iie  corpore  are  omit- 
ted. 

The  word  begoUennOLj  in  many  cases  be  omitted  in  a  deed; 
and  though  Littleton  says,  ingendered,  or  b^otten,  yet  if  the 
words  be,  ^  to  be  begotten,'  or,  ^  whom  he  shall  have  begotten^* 
the  estatef  tail  is  good ;  and,  as  procreatis  shal)  extend  to  the  issues 
begotten  afterwards,  so  procreandis  shall  extend  to  the  issues  be* 
gotten  before.     Co.  Litt.  20.  b. 

If  lands  be  limited  by  deed  to  the  use  of  J.  S.  et  haeredum  mas- 
oulorum  suorum  legitime  procreatomm,  remainder  over,  it  is  a  fee- 
simple  ;  bnt  if  it  be  haeredum  masculonim  de  se^  or  in  English,  /As 
heirs  of  him  laufldly  begotten^  especially  where  there  is  a  remain- 
der orer,  it  is  tail.  BMelPs  case,  7  Rep,  41.  Where  theprexiuses 
in  a  deed  come  short  of  the  full  description,  provided  they  have 
the  word  ^  heirs,'  the  habendum  may  supply  what  is  wanting  to  make 
the  estate  tail ;  as  if  lands  be  given  to  B.  and  his  heirs,  to  have  and 
to  hold  to  him  and  the  heirs  of  his  body,  or  if  lands  he  given  to 
S.  and  his  heirs,  to  hold  to  B.  and  his  heirs  if  B.  have  heirs  of  his 
body,  but  if  he  shall  die  without  heirs  of  bis  body,  that  theyshali 
revert  to  the  donor ;  thus  has  been  adjudged  an  estate  tail.  See 
Co.  Litt.  21.  a.  and  the  note  by  Mr.  Hargrave,  124. 

It  seems  that  a  limitation  in  a  deed  to  a  man  and  to  the  hejr 
oi  his  body  in  the  singular  number,  gives  him  an  estate  tail.  Seo 
Co.  Litt.  22.  a.  and  Richards  o.  Lady  Bergavenny,  2  Vem.  235« 
And,  according  to  many  authorities,  heir  may  be  nomen  collecti-* 
Tijm  as  well  in  a  deed  as  a  will,  and  operate  in  both  in  the  same 
manner  as  heirs  in  the  plural  number ;  for  which  see  the  se%'eral 
authorities  referred  to  by  Mr.  Hargrave,  in  note  to  Co.  Litt.  8.  b« 

2  l3 
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gotten^  A.  has  but  an  estate  for  his  life\  And  if  a 
conveyance  be  to  a  man  and  his  heirs  msie,  he  there- 
by takes  a  fee-simple  without  regwd  to  the  word 
male. 

wbat  But  in  a  will^  if  A.  devise  land  to  B.  and  his  hein 

rafficient  male^  the  law  will  supply  the  words  '  of  his  botfy/  and 
create  an  make  it  an  estate  tail*.  And  if  land  be  devised  to  B. 
and  his  issue,  or  to  his  children,  and  B.  had  none  at 
the  time  of  the  devise,  he  takes  an  estate  tail ;  for 
the  intention  to  give  to  the  children  the  land  by  «nch 
a  devise  is  plain  ;  and  they  cannot  take  as  immediate 
devisees,  not  being  in  eitistence ;  nor  by  way  of  re- 
mainder, for  the  devise  is  immediate  to  B.  and  his 
children ;  therefore  the  words  must  be  taken  as  words 
of  limitation,  tfatt  is,  as  vesting  an  estate  tail  in  the 
parent*. 

In  the  case  last  supposed  4liere  is  no  way  of  exe* 
cuting  the  intention  of  the  testator,  but  by  giving  the 
parent  an  estate  tail ;  but  if  B.  has  issue  limng,  and 
land  is  devised  to  B.  and  his  issue,  or  children^  the 
intention  of  the  testator  to  give  an  immediate  estate^ 
may  be  effectuated  by  a  joint  estate  being  executed  is 
B.  and  his  children,  and  there  being  no  words  of  in- 
heritance to  indicate  an  intention  to  give  more  than  a 
life  estate,  they  take  only  as  joint-tenants  for  life. 

Again,  if  the  devise  be  to  B.  for  his  life,  or  to  B. 
generally,  and  qfter  his  decease  to  his  children,  or 
remainder  to  his  children,  he  having  a  son  or  daugb« 
ter,  the  father  takes  but  an  estate  fojr  life,  vrith  re- 
mainder to  his  children  for  life ;  for  qo  greater  estate 

■!  Vent  3^  i39.  ;  Co«  litt.  80.  b.  ^OtLSf.!?. 
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wouM  have  passed  bj  these  words  at  common  law^ 
and  to  make  a  will  operate  differently  from  a  convey* 
ance  at  common  law^  the  intent  of  the  testator  must 
appear  ^ 

Where  lands  are  devised  to  another  generally^  and 
withAQt  any  words  expressive  of  the  interest  he  is  to 
take^  he  thereby  beeotnes  entitled  only  to  an  estate 
fof  Mfe.  Nor  wiH  a  ^^reater  estate  pass  to  the  devisee 
by  a  devise  to  him  ^d  his  assigns.  But  if  after  such 
general  devise  the  testator  shewd  his  meaning  to  be^ 
though  expressed  in  the  loosest  terais^  to  continue  the 
Mtate  in  the  descendants  of  the  devisee^  his  estate 
win  be  enlarged  so  as  to  carry  such  intention  into 
effect. 

Tfautf  where  a  house  vms  devised  to  three  brothers^ 
Among  ttiem  ;  provided  always  that  the  honie  be  not 
9M,  but  go  lo  the  next  of  (he  name  and  Mood :  it 
vras  resolved  (hat  the  devisees  took  estates  tail '. 

And  where  a  person  devised  litnd  to  his  three 
^ughters^  to  be  equally  divided ;  and  if  any  of  them 
died  before  the  other^  then  the  one  to  be  the  other's 
befir,  equally  to  be  divided ;  and  if  his  three  daugh* 
ters  died  without  issue^  then  he  willed  it  to  two  stran- 
gers: it  was  adjudged  that  the  daughters  took  estates 
tail ». 

A  person  devised  land  to  his  wife  for  life^  and  after 
lier  decease  to  his  son ;  and  if  his  son  died  without 


«  WUd'8  Gue^  6  Rep.  17. 
'  Cau^pman's  cade,  Dyei*,  333. 
*  KiBf  V*  Romball)  Cro.  Joe.  44» 
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idsue^  having  no  son,  that  another  should  have  it :  it 
was  adjudged  that  the  son  took  an  estate  in  tail  male  \ 

R.  J.  being  seised  in  fee  of  a  copyhold  of  inherit- 
ance which  he  had  surrendered  to  the  use  of  his 
trill^  devised  to  J.  Wedgeborough  his  house  in  the 
Brook^  and  SOLy  and  then  gave  other  pecuniary  lega- 
cies ;  and  to  William  Taylor^  his  sister's  son^  a  house 
by  the  description  of  his  ''  house  on  the  green^  with 
the  ground  and  out-houses  thereto  belonging/'  and 
declared  his  will  and  meaning  to  be^  that  if  either  of 
the  persons  before-named  died  without  issue^  lawfully 
begotten,  then  the  said  legacy  should  be  divided 
equally  between  them  that  were  left  alive :  adjudged 
that  William  Taylor  took  an  estate  tail  *. 

A  man  having  issue  two  sons^  devised  all  his  land 
to  his  eldest  son ;  and^  if  he  died  toilkout  heirs  male, 
then  to  his  other  son  in  like  manner.  The  court  ob- 
served that  the  words  'of  his  body/  which  properly 
created  an  estate  tail,  were  left  out ;  but  that  the  intent 
of  the  testator  might  be  collected  out  of  his  will,  th^t 
he  designed  an  estate  tail;  for,  without  this  de- 
vise, it  tvould  have  gone  to  his  second  son,  if  the  first 
had  died  without  issue.  It  was  therefore  an  estate 
lail^ 

A.  devised  to  the  three  sons  of  C.  D.  successively, 
in  tail  male,  remainder  to  every  son  and  sons  of  the 
said  C.  D.  which  should  be  begotten  on  the  body  of 
Sarah  his  wife.      And  for  want   of  such  issue  to 

*  Robinson  v.  Miller,  1  Roll.  Ab.  837. 

*  Hope  ex.  dem.  Brown  v.  Taylor,  1  Burr.  268* 
^  Blaxton  9.  Stone^  SMod.R»  139» 
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W,  N.  &c.  with  a  proviso  that  the  devisees  and  their 
descendants  should  take  the  surname  and  arras  of  the 
testator.  The  Court  of  King's  Bench  resolved  that 
the  afterborn  sons  took  several  estates  in  tail  male^  iti 
succession ;  as  the  words  "  for  want  of  such  issue,** 
must  be  construed  '  for  want  of  heirs  njale  of  the  body,' 
and  that  this  was  the  true  construction '. 

A  person  devised  in  these  words :  "  I  give  and  be- 
queath all  my  copyhold  lands  to  my  nephew  Isaac 
Slater ;  but,  if  the  aforesaid  Isaac  Slater  shall  die 
tvtthout  male  heir,  then  my  will  is,  that  my  nephew 
John  Slater  shall  enter  upon  and  enjoy  the  said  copy- 
hold lands,  his  heir«  or  assigns,  for  ever ;  provided 
the  aforesaid  Isaac  Slater  paid  to  his  wife  Elizabeth 
Slater,  the  sum  of  8/.  a  year,  during  her  life ;  with  a 
power  of  entry  to  the  wife  if  the  annuity  was  not  paid. 
It  was  contended,  that  Isaac  took  a  fee  by  reason  of 
the  annuity.  But  Lord  Kenyon  said,  it  was  clear 
from  all  the  cases  on  the  subject,  that  Isaac  Slater 
took  an  estate  tail. 


And  although  the  testator  gives  to  the  devisee  an  What 

i»       1  •     i«i»  1  1  .11  words  wiH 

express  estate  tor  his  life  only,  such  estate  will  ne-  enlarge  an 
vertheless  be  enlarged  into  an  estate  tail  to  give  tate  for  life 
effect  to  the  general  intent  of  the  testator  by  em-  tate  tail, 
-bracing  the  ulterior  objects  of  the  devisor,  within  its 
legal  extent  and  duration. 

A.  Dymock  devised  to  his  nephew  William  all  his 
freehold  estate  at  A.  to  hold  to  him  during  his  natural 
life ;  and,  after  his  decease,  to  and  amongst  his  i?* 

I  E?aiiS9.  Astlejr,  3  Burr.  1«70.  *  I  Vent  aSO. 
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Me ;  BXkA,  in  defairit  of  iflsiie^  to  be  (Hridef)  between 
his  nephetr  E.  and  his  niece  M.  and  to  thehr  lieirs  and 
assignd  for  ever  *.  Lord  Renyon  said^  that  althou^ 
this  will  was  very  inaccurately  drawn,  be  thovf^  the 
devisor's  general  intention  might  be  collected  from 
the  words  of  it :  the  great  question  in  the  case  was, 
what  estate  W.  Dymoclc  took  under  the  wffl.  In  the 
first  clause  the  estate  was  expressed  to  be  given  only 
during  his  natural  life^  but  in  tbe  next  fifiritation  it 
was  to  go  to  his  issue,  and  in  de&trtt  €^  issue  it 
was  to  go  over;  it  was  clear,  therefore,  from  the 
whole  of  the  wiU^  that  the  devisor  did  not  intend  that 
it  should  go  over  to  those  in  remainder,  until  after  a 
general  failure  of  issue  in  W.  Dymock.  He  therer 
fore  thought  that  the  Court  was  warranted  by  many 
determinations,  and  particularly  by  that  of  Robinson 
t?.  Robinson  ^  to  give  that  effect  to  the  wiB  which 
would  best  answer  the  devisor's  general  intention  r 
though,  by  so  doing,  they  might  defeat  some  partitoUtt 
intention.  Here  the  general  intent  was,  that  W.  Dy- 
mock and  his  issue  should  take  first ;  then  what  icon- 
atruction  would  best  effectuate  that  intention.  It  had 
been  argued  by  the  plaintiff's  counsel  that  W.  Dytnock 
took  only  an  estate  for  life,  and  his  children  an  estate 
tail :  but  it  would  be  difficult  to  put  two  different  in- 
terpretations on  the  word  'issue:*  and,  even  if  that 
could  be  done,  it  would  not  further  the  intention  of 
the  devisor,  for  there  were  no  cross  remainders  to  the 
children,  and  they  never  can  be  supplied ;  so  that, 
according  to  the  construction  contended  for,  if  one 
of  the  children  died,  his  share  would  go  over  to  those 
in  remainder,  in  prejudice  of  those  children  who  sur- 
vived ;  which  was  certainly  not  intended  by  the  de^ 

'  Doe  V.  AppliD,  4  Term.  R.  83.  *  1  Bonr.  38. 
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« 

y\Mt.  Tb^elbre  lifs  generai  iittent  would  b^  bMt 
answered  by  Miying,  Hukt  W.  Dymock  took  an  estttle 
fail;  atid^  ia  M  determining,  the  Cottrt  woaM  not 
go  ilirther  than  had  been  Ame  in  other  case*.  Jadg- 
ment  wad  aceordkigfy  giten  tbftt  W.  Dymodc  took 
an  estate  tail. 

A  testator  devised  all  his  freehold  messuages^  &c.  to 
9n»  dHngkter,  Mary  Ayscoagb^  and  tke  behrs  of  her 
body^  kwfatty  to  be  begotten^  fbr  erer^  as  tenants  in 
common,  and  not  as  joint  tenants ;  and,  in  case  his  said 
daughter  should  happen  to  die  before  twenty-one,  or 
without'  having  issue  on  her  body  lawfally  begotten, 
then  he  gave  his  freehold  messuages  to  R.  Ayseottgtl 
in  fee  •• 

9 

Lord  Kenyon  said,  it  was  a  rule  of  construction  in  PmrticiUar 

•  •  •      •  .  iotention 

eases  of  Ihis  kind,  settled  by  a  variety  of  decisions,  expressed 
but  particularly  by  that  of  Robinson  t.  Robinson^  ftat  piacc?odie 
where  it  appeared  in  a  will  that  the  testator  had  ^ntion  coi- 
a  general  intention,  and  also  a   seeondafy  inten^  t:^"" 
lion,  and  tbey  cktshed,  the  latter  must  give  way  to 
the  former.   Here  were  no  words  of  limitation  added 
to  the  estate  given  to  the  children,  (supposing  they 
took  as  purchasers) ;  and  yet  the  remainder  over  was 
not  to  take  effect  till  there  was  a  general  feilure 
of  her  issue ;  S6  that  there  must  be  an  estate  to  com- 
prehend an  her  children  for  ever ;  his  Lorckbip  con^ 
diuded  in  these  words — '^  I  admit  that  in  this  Case  the 
testator  intended  that  his  daughter,  M.   Ayscough 
should  only  take  an  estate  for  her  life,  and  that  her 
children  should  take  as  purchasers :  but  then  be  also 
intended  that  all  the  progeny  of  those  (Children  stkoald 

'  Doe  V.  Smith,  7  Teno.  H*  5S1.    i  Burr.  38. 
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take  before  any  interest  should  vest  in  his  more  re- 
mote relations :  now.  the  latter  intention  cannot  be 
carried  into  effect^  unless  M.  Ayscough  takes  an  es- 
tate tail;  in  order^  therefore^  to  give  effect  to  the 
devisor's  general  iniention,  according  to  the  fair 
construction  of  the  will^  M.  Ayscough  must  take  an 
estate  tail." 

Henry  Cook  devised  a  messuage  or  tenement  to 
Richard  Cook  ybr  the  term  only  of  his  natural  life  j 
and  after  his  decease,  he  gave  and  devised  the  same 
unto  the  lawful  issue  of  the  said  Richard  Cook,  as 
tenants  in  common,  to  whom  he  gave,  devised,  and 
bequeathed,  the  same ;  but  in  case  the  said  Richard 
Cook  should  die  without  leaving  lawful  issue,  then, 
and  in  such  case,  after  his  decease,  he  gave  and  de- 
vised the  same  to  Elizabeth  Harding  in  fee  \ 

Lord  Kenyon  said,  it  had  l)een  the  settled  doctrine 
of  Westminster  Hall,  for  the  preceding  forty  or  fifty 
years,  that  there  might  be  a  general  and  a  particular 
intent  in  a  will,  and  that  the  latter  must  give  way^ 
when  the  former  could  not  otherwise  be  carried  into 
effect.     That  this  doctrine  had  been  confirmed  by  the 
cases  of  Robinson  t).  Robinson,  Roe  v.  Grew,  and  Doe 
V,  Smith.    That  the  court  would  best  fulfil  the  parti- 
cular intent  of  the  testator  in  this  case,  by  giving 
Richard  Cook  only  an  estate  for  life ;  but  the  general 
intent  was,  that  all  his  issue  should  inherit  the  entire 
estate,  before  it  went  over ;  and  t/iat  intent  could  only 
be  answered  by  giving  him  an  estate  tail,  by  im- 
plication from  the  subsequent  words,  ''  in  default  of 
his  leaving  issue." 

*  Doe  V.  Cooper,  1  East  R.  2i9. 
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If  an  estate  be  devised  to  a  man  for  his  life  with  re-  ^^^^^ 

there  is  a 

mainders  to  bis  first  and  other  sons  indefinitely  in  tail,  ^^^'J?^*^.^^ 
and  then  the  limitation  over  is  introduced  by  the  exprewiy, 

•^  with  re- 

words ''  in  default  of  issue,"  or  ''for  want  of  issue  of  mainders 

to  first  and 

the  body  of  the  first  taker/'  or  "  in  default  of  heirs  other  sons, 

•^  ,  and  then  a 

male"  by  these  words  m  such  a  case  the  express  es-  limitetioa 
tate  for  life  given  to  the  first  taker,  shall  not  be  en-  fanit  of  is- 

sue 

larged  by  construction  into  an  estate  tail,  for  the  li- 
mitations as  they  stand  extend  to  all  the  issue  of  the 
first  taker.  And  for  this  the  case  of  Bamfield  v.  Pop- 
ham '^  is  the  leading  and  standard  authority.  But  if 
an  estate  be  given  to  a  man  for  his  life,  with  limitations 
to  his  issue  falling  short  of  the  testator's  manifest  in- 
tent to  embrace  all  his  issue  within  the  scope  of  the 
limitations,  and  then  come  the  words  ''  if  he  shall  die 
without  issue,  or  in  default  of  issue,"  these  words  in 
such  a  case  will  reflect  back  an  estate  tail  upon  the 
first  taker,  notwithstanding  his  express  estate  for 
life  (2). 

The  learned  Editor  of  Pere  Williams  in  his  note 
to  the  case  of  Bamfield  and  Popham  very  justly 
observes,  that  there  is  no  general  or  fixed  rule  for 
the  construction  of  words  of  this  kind,  but  that 
courts  both  of  law  and  equity  consider  the  raising 
of  estates  tail  by  implication  always  to  depend  upon 
the  question  whether  such  implication  be  necessary,  or 
not,  to  effectuate  the  general  intention  of  the  testator. 

'  1  P.  Wms.  54. 


•     »■ 


(5)  Langley  v.  Baldwin,  correctly  stated  in  the  case  of  the  At- 
torney  General  r.  Sutton,  1  P.  Wms.  753. 
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That  this  is  the  true  and  proper  criferioft^  appenrs 
strikingly  from  the  ea»e  of  Langley  9.  BaMirki.  (3) 
That  was  a  case  referred  by  the  Coarl  of  ChuMery  to 
the  judges  if  the  court  of  ConMiOfi  Vits»  for  their 
opinion^  in  the  time  of  Lord  Trevor.  And  the  liaih 
tatioBS  run  thus.  To  A.  for  his  Hfe  wkkont  trnpeaik- 
ment  of  waU€,  and^wUk  a  power  ofjointunng,  » 
mamder  to  the  firsts  second^  and  so  owt,  to  fbe  siiA 
soa  #f  A.^  and  no  futther,  in  tail  male  f  then  eaais  ilK 
words,  '^  And  if  A.  shall  die  without  issue  male  of  his 
body/*  remainder  to  B.  in  fee.  And  notwitbstatidinj^ 
the  limitetion  to  A.  was  without  impeachment  of  wirsls, 
and  with  a  power  of  jointuring,  which  are  unsBy 
coupled  with  a  life  estate,  and  therefore  in  stuse 
degree  declaratory  of  an  intention  in  the  testatsr 
to  confine  the  interest  to  the  life  of  the  flt^  taker, 
yet  the  judges  of  K.  B.  were  unanimously  ct  opi- 
nion, that  A.  took  an  estate  tail  by  implication ;  be- 
cause if  there  should  be  a  seventh  son,  and  the  M 
sons  should  die  without  issue,  the  property  would  pass 
over  such  seventh  son  and  go  to  a  remote  lemail^der 
man,  which  could  not  be  supposed  to  have  been  the 
intention  of  the  testator;  therefore^  to  let  ia  sildi 
seventh  son  and  other  subsequent  sons  to  take  (btft 
still  to  take  as  issue  male  of  the  body  by  descent  ssd 
not  by  purchase)  the  court  held  that  A.  took,  by  im- 
plication of  law,  an  estate  tail. 


(3)  In  GiDger  v.  White,  Willes,  348.  The  C.  J.  obserred,  that 
this  case  of  Langley  v.  Baldwin  was  best  stated  in  1  P.  Wm8*769*in 
the  Attorney  General  r.  Satton.  And  in  the  case  of  AUnson  o« 
Clithero,  1  Vez.  25.  it  was  obserred  by  Lord  Hardwkkei  that  tlie 
case  of  Langley  v.  Baldwin  was  wrongly  reported  tn  fqaity  Gaaes 
Abridged  in  the  Tery  point. 


SccT.  &.    By  what  utonia  a»  M^ate  tul  P1U8U.  9X$ 

N 

In  the  ase  of  Gioger  d.  White  v.  White%  i\»  ife* 
vise  nty  be  shortly  stated  thvs :  the  testator  J^hn 
White  the  elder,  being  seised  in  lee  of  the  prei»iM« 
fai  iiuestion,  devised  to  J.  for  Itfe,  and  from  w^  after 
bis  decease,  to  the  saate  children  of  J*  succeasively  ooa 
«fter  another  as  they  vmre  in  priority  of  a|^,  and  to 
tiieir  heirib  ^nd  in  de&nk  of  n^  chOdren  of  J.  tben 
to  the  female  cUldren  oi  J.  and  their  h^rs,  a»d  in 
ease  tiie  said  John  should  dk  without  issue,  then  he 
gave  the  house  te  his  grandson  W. ;  and  U|^on  these 
limitations  in  the  will  it  was  held,  that  J.  topk  only  an 
•itate  for  life ;  in  pronouacing  whiph  opinion  «t  was 
•aid  by  Lord  Chief  Justice  Willes,  that  to  fiad  out 
what  oonstruetion  is  to  be  put  upon  the  woi>d9  of  a 
will  we  ought  in  the  first  place  to  consider  what  the 
intent  of  the  testator  is,  which  is  too  often  the  last 
timg  that  is  ihought  of.  And  in  adverting  to  the  case 
of  Bamfidd  v.  Popham  he  observed,  ''  It  has  beeo 
said>that  that  case  has  been  held  not  to  be  law.  lam 
sure  I  have  heard  it  cited,  at  least  twenty  tiroes,  in  the 
Court  of  Chancery,  and  uever  heard  it  contradicted ; 
and,  I  believe,  I  never  shall,  except  by  those  persoiyi 
who  know  not  bow  to  distinguish  it  (though  the  dia- 
iinction  is  platn  and  obvious)  from  some  other  subse*- 
^uent  cases."  The  learned  Chief  Justice  then  pro- 
ceeded to  pokit  out  what  those  eases  were  from  which 
it  was  so  distinguishable ;  and  mentioned  particularly 
the  case  of  Langley  t^.  BeJdwin. 

The  limitations  in  Bamfield  and  Popham  were  to 
(he  first  and  other  sons  indefinitely  in  tail  nmk,  ex- 
tending to  all  the  issue  which  might  he  bom  of  the 
body  of  the  first  taker.    Hierefore  in  BamfifeU  %i 

•  Willes,  348. 
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Poplnin  there  was  no  need  of  construing  the  express 
estate  for  life  into  an  estate  tail^  since  all  the  issue  in 
tail  were  already  comprehended  under  the  limitations 
as  they  stood.  And^  as  was  observed  in  the  case  of 
the  Attorney  General  v.  Sutton  ^  in  such  a  case  the 
words  ''  if  he  shall  die  without  issue  male/'  shall  be 
considered  as  predicated  of  such  issue  male^  and 
when  vainly  inserted^  and  they  cannot  operate  or  be 
of  use^  they  shall  not  be  construed  so  as  to  merge 
and  destroy  an  express  estate  for  life. 

The  case  of  the  Attorney  General  v.  Sutton ',  was 
to  the  same  effect^  which  was  shortly  this:  One 
seised  in  fee  devised  his  lands  to  his  nephew  for  his 
life^  remainder  to  his  first  and  second  sons  in  tail 
male  successively^  (without  carrying  the  limitations 
further  to  his  other  sons  J  and,  after  his  said  nephew's 
deaths  without  issue  male  of  his  hody^  then  the  re- 
mainder over  to  trustees,  for  charities  ;  and  here  the 
case  of  Langley  and  Baldwin  was  relied  upon  as 
expressly  in  point;  and  the  diiference  was  taken 
lietween  that  case  and  the  case  of  Bamfield  r.  Pop- 
ham,  in  which  the  limitation  was  to  the  first  and  every 
other  son  and  sons  in  tail  male  successively,  and  so 
comprehending  all  the  issue  male  of  the  first  devisee 
indefinitely.  This  case  passed  through  several  stages 
of  adjudication,  but  the  words  *'  and  if  he  shall  die 
without  issue  male  of  his  body"  were  'at  length  ad- 
judged to  give  an  estate  tail  to  the  first  devisee. 

in  Robinson  v.  Robinson ',  the  limitation  was  to 
Launcelot  Hickes  for  his  life,  and  no  longer,  and 
after  his  decease,  to  such  son  as  he  should  have  law- 

•  1  P,  Wms.  753.  ■  Ibid.'  *  1  Bur.  38. 
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fully  to  be  begotten^  and  in  default  of  such  issue 
then  to  the  testator's  right  heirs  ;  and  these  words,  tii 
default  of  issue y  were  held  to  give  the  father  an  estate 
tail ;  for  it  was  plain  the  testator  did  not  design  that 
his  heirs  at  law  should  take  until  his  lineal  po** 
terity  was  extinct 

In  the  Attorney  General  v.  Sutton  the  express 
limitations  went  no  further  than  to  the  second  son. 
In  Langley  r.  Baldwin,  the  estate  was  expressly  car- 
ried to  the  sixth  son,  and  no  further.  And  in  the 
recent  case  of  Wight  v.  Leigh  ^  the  words  of  the 
will  gave  only  life-estates  to  the  sons. 

In  all  these  cases  the  intention  of  the  testator  was 
plain,  that  the  remainder  over  should  not  take  place 
until  the  lineal  descendants  of  the  first  taker  should 
be  exhausted ;  to  carry  which  general  intention  into 
eflFect,  it  was  necessary  to  enlarge  the  life  estate  given 
to  the  first  taker,  into  an  estate  tail ;  but  Jn  Bam  field 
V.  Popham  the  specified  limitations  carried  the  estate 
to  all  the  possible  issue  of  the  first  taker,  in  succes- 
sion. 

In  the  consideration   of  this  point,    whether  the  issue  c>^ 
words  be  "in  default  of  issue  male,"  or  'Mn  default  wlthVu* 
of  heirs  male,"  they  are  of  the  same  force  in  a  will.  iTeireo'nhe 

bodv. 

» 

In  the  case  of  Doe  v,  Aplin ',  two  of  the  learned 
judges  observed  upon  the  word  '^  issue,-'  that  it  was 
equal  in  extent  in  a  will  to  the  words  "  heirs  of  the 
body,"  and  a  saying  of  Mr.  Justice  Rainsford^  was 
cited,  "  that  the  word  '  issue'  is,  ex  vi  termini,  nomen 

'^  16  Vez.  Jun.  564.  ■  1  T,  R.  82. 

*  Finch,  282.  und  see  the  case  of  King  v.  Melling,  399. 
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collectif  um^  and  takes  in  all  the  istue  to  the  nlaoit 
extent  of  the  fiunily^  as  far  aa  tbe  woids  '  hein  of 
tbe  body'  would  do." 

Aihdte.        It  is  old  aud  settled  law  that  if  a  maa  devise  m 

tioB  to  one 

vMi  his      estate  to  another^  in  words  that  primarily  iaijport  die 
be  reduced  fee-sioiple^  yet  the  subsequent  words  may  contnd 
qncnt        the  deTise^   and  reduce  the  g^ft  to  ao  estate  tail. 
aa  ctttte     TherefiuTe^  if  a  testator  devise  lands  to  A.  and  hk 
beirs^  and  afterwards  devises  the  same  lands  to  ans- 
ther,  ia  case  A,  dies  without  issue,  A/s  estate  is  re- 
duced to  an  estate  tail ;  the  word  '  beirs'  being  uader- 
stood  in  the  restricted  sense  of  hdro  of  the  badg ; 
otherwise^  the  limitation  over  could  not  vest  accord- 
ing to  the  intention  of  the  devisor ;  for  the  law  does 
not  carry  its  fitvour  towards  wills  so  fiar  as  to  safer 
the  liiuitatiptt  of  a  fee  qpon  a  fiee. 

Accordingly^  in  a  very  early  case  ^  where  a  maa  de- 
vised lands  to  A.^  his  daughter^  and  her  heirs,  aid  if 
she  died  without  issue  ia  the  life-time  of  her  sister  B., 
that  it  should  remain  to  B.  and  her  heirs :  three  judg» 
held  this  to  be  an  estate  tail  in  A.,  against  the  opiaioD 
of  Dyer,  who  thought  that  A.  took  only  a  fee-simple 
conditional ;  but  the  resolution  of  the  three  jadges 
has  been  since  established  by  an  uftiform  seri^i  of 
decisions  \ 

Ii  Bdee  v.  Smith '  diis  rule  of  constnictioa  was 


^  Clstdis^  case,  'Dyer^  330. 

«  aoQHe  a.  Osmid)  Giro.  £i.  M5.  Dvfttoii  v.  Engrsm, 
497.  Chadosfc  m.  Csiriajr,  Cm.  Ja.  6U6.  and  ptrtieatorly 
of  Fitsgeimld  v.  Leslie,  3  Bro.  P.  c.  154. 
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considered  applicable  to  the  case^    ivh< 
devise  by  a  testator  of  his  freehold  messi 
son  P.  B.  and  his  heirs  for  ever^  on  cone 
paying  a  sum  of  money  to  W.  B.^  the  foUo 
was  added^  '^  Item^  my  will  and  mind  is^ 
any  of  my  said  children^  unto  whom  I  hav 
ed  any  of  my  real  vestates^  shall  die  withou  i 
I  give  the  estate  of  him  so  dying,  unto  j 
right  heirs  for  ever.''     In  this  case  it  wti 
though  heirs   would  have  been  constru 
the  hody,\xi  case  the  remainder  had  b^en  ^i 
to.  a  stranger,,  it  would  be  otherv^ise  in  i 
fore  the  court,    because  the  remainder 
over  to  the  heirs  of  the  person  so  dying  wi 
But  Lord  C.J.  Willes,  who  delivered  the  o] 
court,  said,  '^  that  though  this  distinction 
at  first  to  be  of  some  weight,  yet,  that  \i 
dered,  it  made  no  difference  in  reason  or 
even  in  grants,  if  there  were  words  tha  i 
estate  tail,  the  grantee  would  have  an 
though  ^he  next  remainder  was  limited  t<i 
and  nothing  was  more  common  in  settlen) 
limit  an  estate  to  a  man  and  the  heirs  of  1 
inainder  to  his  right  heirs ;  and  for  this  pis 
to  prevent  his  disinheriting  his  issue,  exc 
solemn  act  done  in  his  life-time.*'    The  c< 
clearly  of  opinion  that  P.  B.  took  an  ests 

Although  there  was  a  charge  upon 
in  respect  of  the  estate,  that  circumstan 
to  have  no  weight  in  the  case  last-mentio 
ing  adverted  to  either  by  the  bar  or  b} 
But  in  Dtttton  v.  Engram  %  a  question 

•  Cro.  Ja.  427, 
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arose.  William  GoMwell^  seised  of  lands  in  f^, 
devised  them  to  his  wife  for  life^  and  after  her  deaA 
to  John  his  eldest  son  and  to  his  heirs,  upon  condi- 
tion that  he,  as  soon  as  the  land  should  come  to  him 
in  possession,  should  grant  to  Stephen,  hissecond 
son  and  his  heirs,  an  annual  rent  of  41.  out  of  the 
said  tenements,  and  that  if  the  said  John  died  withnA 
heirs  of  his  body,  that  the  land  should  remain  to  tte 
said  Stephen  and  the  heirs  of  his  body. 

The  first  question  was,  whether  John  had  sn 
estate  in  fee  by  the  devise,  which  was  to  him  and  iM 
heirs,  upon  condition  that  he  should  grant  a  rent  to 
Stephen  and  his  heirs,  whereby  the  intent  was  shewn, 
as  it  was  said,  that  he  should  have  a  fee,  otherwise 
he  could  not  legally  grant  such  a  rent  to  have  conti* 
nuance  after  his  death.  But  it  was  resolved  to  be  an 
estate  tail ;  for,  being  limited  that  if  he  died  wi^ovt 
issue,  then  it  should  go  to  Stephen,  and  the  heirs  of  his 
body,  that  shewed  what  heirs  of  John  were  intended, 
viz.  heirs  of  thi  body.  But  yet,  by  the  limitation  of  the 
will,  he  VTBB  to  make  a  grant  of  the  rent,  which  being 
by  appointment  of  the  donor,  was  not  contra  for- 
mam  donatoris,  but  stood  with  the  gift,  and  shonld 
bind  the  issue  in  tail. 

And  in  a  much  later  case',  where  J.  B-  devised  to 
his  wiife  for  life,  and  after  her  decease  to  be  equally 
divided  among  his  four  children.  A.,  B.,  C,  D.,  and 
to  each  of  them  and  their  heirs  for  ever,  share  and 
share  alike  ;  and  in  case  they  should  be  minded  and 
agree  among  themselves  to  sell  the  estate,  they  sfaonld 

• 

have  eiqual  shares  of  the  monies  from  thence  ans- 

'  Roe  V.  Atis,  4  T,  R.  C05. 


J 


S^BCT.  6.  ^  what  tpQrd$  «n  Estate  tail  pa^ 

ijig:  but  if  they  agreed  to  Ifieep  the  es 
fog«ther^  tfien  all  the  re«ts,  i^su^s^  and  pi 
d,  sfao|ild  be  equally  paid  ftnd  divide 
them  and  to  the  several  and  respeciiv 
Hkem  ofL  their  bodies  lawfully  begotten^ 
ahtre  alike ;  it  wfi«  hf^ld  that  the  cKildre 
took  only  estates  tail  in  their  respective  fc 
tiiough  it  was  given  to  them  and  their  heir 
had  also  a  power  of  selling  the  estate  by 
part  of  the  devise^  yet  the  subsequent  won 
jseveral  and  respective  heirs  oi  them^  on  t 
lawfully  begotten/'  restrained  the  opera! 
former  words^  and  reduced  the  estate  dev 
estate  tail'. 

Where  a  man  devised  lands  *"  to  A.  his  so 
and  after  his  deceape  riemainder  to  his  bei 
jever^  with  other  ren^inders  over^  it  was 
estate  tail  in  A. ;  for^  though  the  first  devii 
him  forever,  would  give  him  the  fee-simp 
subsequent  words  to  his  heir  male,  shewed 
of  inheritance  the  devisor  intended  him  (4 

t 

'  See  also  to  the  same  effect,  Doe  p.  RiTers,  7  T. 
JOoe  p.  Whichelo,  8  T.  R.  211. 
^  Roll.  Abr.  830. 


(4)  The  words  ^for  ever*  in  this  case,  by  force  of  i 
words,  were  rendered  inopentire,  and  then  the  case 
ilrst  limitation  had  been -to  A.  generally,  or  for  his  ! 
mainder  to  his  hair  male,  and  in  a  will  b  the  same  as 
der  had  been  to  the  heirs  of  his  body,  which,  by  ai 
«f  law,  expounded  in  Shelley's  case  1  Rep.  03.  is  n< 
contii^ncy,  orin  abeyance,  awaiting  the  4:oming  of 
^;ufitciice}  fvpd  Ibeii  attaching  primarily  in  him  as  t 

3  M  2 
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A  limiti-         And  what  would  otherwise  be  an  estate  tail  ffeneral 

tlon  im-  ^ 

porUng  an  may  by  subsequent  words  be  confined  to  the  heirs  in 
tail  general  tail  male,     As  if  a  man  devise  lands  to  his  wife  for  her 

nay  by 

•absequent  life,  and  after  her  decease  to  her  son,  and  if  he  dies 
confined  to  without  issuc,  having  no  son,  that  then  J.  S.  simll 
tetaUmtfe.  have  it,  the  son  by  this  devise  takes  an  estate  in  tail 


new  fiuccessioD,  but  executed  in  the  ancestor,  and  giTiog  him  u 
immediate  estate  tail.     In  the  fifth  section  of  Mr.  Fearne's  coDtin- 
f ent  remainders,  and  in  the  treatise  of  Mr.  Preston  excloaiTelj  os 
the  subject,  the  student  wiU  find  this  rule  explained  in  all  its  va- 
rieties of  application,  and  with  all  the  distinctions  whiph  negativelj 
mark  its  boundaries.     The  lineaments  of  the  nile,  (which  it  would 
be  an  idle  shew  of  learning  to  treat  of  at  large  in  this  place,  in* 
stead  of  referring  the  reader  to  those  publications,  which  hare  been 
distinctly  devoted  to  the  consideration  of  it,)  are  shortly  these. 
An  estate  for  life  to  A.,  remainder  to  his  h^rs  or  to  the  heirs  of  hit 
body,  is  not  an  estate  in  A.  for  his  life,  with  a  contingent  remain' 
der  to  his  heirs  or  the  heirs  of  his  body,  but  an  immediate  estate  in 
fee  or  in  tail  in  A.     So,  if  A.  by  will  or  otherwise,  has  an  estate  of 
freehold  limited  to  him,  and  the  same  instrument  contains  a  subse- 
quent limitation   to  his  right  heirs,  or  to  the  heirs  of  his  body, 
after  some  other  estate  for  life,  or  in  tail,  interposed  between  suck 
limitatipn  of  th6  first  estate  to  him,  and  such  subsequent  limitation 
to  his  heirs,  or  heirs  in  tail,  this  remainder  to  the  heir  or  heirs  of 
the  body  of  A.  vests  in  A.  as  a  remainder,  and   is  transmitted 
through  him  by  descent  as  from  ancestor  to  heir.    The  general  rule 
11  this,  that  whcnsoeTer  the  ancestor  takes  any  estate  of  freehold, 
whether  it  be  or  be  not  such  as  may  determine  in  his  life-time,  and 
there  is  afterwards  in  the  same  conreyance,  an  unconditiopal  limita- 
tion to  his  right  heirs,  or  heirs  in  tail,(cither  immediately,  and  without 
the  intervention  of  any  mean  estate  of  freehold  betweeq  his  freehold 
and  the  subsequent  limitation  to  his  heirs,  or  mediately,  that  i^ 
with  the  interposition  of  such  mean  estate),  there,  such  subsequent 
limitation  to  the  heirs,  or  heirs  in  tail,  vests  immediately  in  tht 
ancestor,  and  does  not  remain  in  contingency  or  abeyance;  wiA 
this  distinction,  that  where  such  subsequent  limitation  is  hsmedi* 
ate,  it  then  becomes  executed  in  the  ancestor,  forming,  by  its  anion 


Sect.  5.     JSy  what  words  an  Estate  tail  passed.  5SS 

* 

m 

malCj  for  though  the  devise  to  the  son^  and  if  he  die 
without  issue^  would  have  been  a  good  tail  general^ 
yet  when  the  devisor  added  the  words  "  having  no 
son/'  he  thereby  explained  what  issue  he  intended 
should  inherit  the  land  '. 

•  Roll.  Abr.  837, 


with  his  particnlar  freehold,  one  estate  of  inheritance  in  possession; 
bat  where  such  limitation  is  mediatcy  it  is  then  a  remainder  rested 
in  the  ancestor  who  takes  the  freehold,  not  to  be  executed  in  pos- 
session till  the  determination  of  the  preceding  mean  estates.  As, 
if  there  be  an  estate  to  A.  for  his  life,  or  during  the  life  of  C.  or 
any  other  sole  estate  of  freehold,  remainder  to  the  heirs  of  tho 
body  of  A.,  this  is  an  estate  tail  executed  in  possession  in  A. ;  but 
if  there  be  an  estate  to  A.  for  his  life,  or  during  the  life  of  C,  or 
any  other  estate  of  freehold,  remainder  to  B.  for  life,  remainder 
to  the  heirs  of  the  body  of  A.,  this  is  only  a  present  freehold 
in  A.  with  a  vested  remainder  to  him  in  tail,  to  take  effect  in  po8« 
session  after  the  determination  of  B.'s  estate. 

Where  the  limitation  to  the  heirs,  or  to  the  heirs  of  the 
body  of  any  ancestor  taking  the  preceding  freehold,  is  con* 
tingent,  even  though  the  esjtate  so  limited  could  by  no  possibility 
hare  Tested  in  the  ancestor,  as  in  the  case  of  a  gift  to  two  for  their 
joint  lives  remainder  to  the  heirs  of  the  one  dying  first,  the  heir 
atiU  takes  by  descent.  But  if  the  contingency  on  which  the  Testing  is 
to  depend,  happen  in  the  life-time  of  the  ancestor,  the  remainder  is 
then  in  the  class  of  Tested  remainders,  and  as  such  attaches  in  the 
ancestor.  So  that  whether  limited  on  a  contingency,  or  so  as  that 
it  may  immediately  Test,  it  is  the  ancestor's  estate,  and  the  heir  can 
only  take  by  descent. 

And  where,  between  the  estate  of  freehold  given  to  A.,  and  the 
subsequent  limitation  to  his  heirs,  or  heirs  of  his  body,  contingent 
estates  are  limited  to  others,  though  in  such  a  case  there  is  nothing 
interposed  to  preTent  the  immediate  union  of  the  limitations  to  the 
ancestor  and  his  heirs,  yet  such  union  does  not  operate  to  merge 
the  freehold  in  A.  necessary  to  support  the  intervening  contingent  li- 
nutations ;  but  the  two  limitations  are  united  and  executed  in  the 
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Estates  Tlius  it  appears  that  such  is  the  deferetice  paid  by 

may  arise  i^                       ,            •-•*                      i«- 

in  a  wiu  the  mw  to  the  intention  of  a  testator^  that  devises  re* 

tioninere-  gtilany  passing  estates  for  hie  may  operate  to  gite 

wi^ont  estates  of  inheritance^   and  words  giving  the  fee- 

pJew*  simple  may  be  restrained  to  estates  tail,  by  the  impli- 

devite.^  cation  arising  upon  subsequent  expressions.     But 


ancestor,  only  until  such  time  as  the  intervening  limitations  be- 
come Tested,  and  then  open  and  become  separated,  in  order  to  I^ 
in  such  intenrening  limitations  as  they  arise.  Thus  in  Lewii 
Bowlegs  case,  11  Rep.  80.  where  there  was  a  limitation  to  husband 
knd  wife,  for  their  liTes,  remainder  to  the  first  and  othfer  sons  (^ 
the  marriage  in  tail,  remainder  to  the  heirs  male  of  the  bodTes  of 
husband  and  wife,  the  court  resolved  that  it  was  an  estate  tail  exe- 
cuted in  the  husband  and  wife  sub  modo,  that  is,  so  as  not  to  merge 
the  estates  for  life  absolutely,  but  executed  only  till  the  birth  of 
the  first  son :  and  then  the  estates  should  become  divided  by  opera- 
tion of  law,  and  the  httsband  and  wife  become  tenants  for  their  lites, 
with  remainder  to  their  first  and  other  sons,  remainder  to  husbud 
and  wife  in  tail. 

But  for  this  junction  of  the  two  estates  to  take  plade  in  the 
case  of  husband  and  wife,  the  remainder  must  be  the  same  in 
quality  with  the  preceding  limitation,  that  is,  if  the  limitation 
of  the  freehold  be  Joints  the  subsequent  limitation  of  the  inhe- 
ritance must  be  joifU  also,  as  in  the  case  of  Lewis  Bowles  jast 
mentioned.  And,  if  there  be  a  limitation  to  the  wife  for  her  lif^, 
remainder  to  the  heir  of  the  body  of  husband  and  wile,  no  remainder 
is  executed  in  the  wife.  So,  if  the  limitation  of  the  freehold  be  not 
joint  but  successive,  as  to  one  for  life,  remainder  to  the  other  for 
life,  remainder  to  the  heirs  of  their  two  bodies,  the  ultimate  limi- 
tation is  not  executed  in  possession,  but  the  husband  and  wife  take 
a  joint  remainder  in  tail.  Though  in  the  case  of  a  limitation  to 
A.  for  life,  remainder  to  the  right  heirs  of  him  and  B.,  a  stranger, 
(B.  being  alive  at  the  time),  the  ulterior  limitation  is  said  to  be 
txecuted  immediately  in  A.  for  a  moiety,  2  Roll.  Abr.  417.  pi*  6* 
and  see  Roe  v.  Quartley,  1  T.  R.  630. 

For  this  rule  to  apply  there  must,  of  course,  be  an  estate  in  th> 

ancestor  ;  but  it  does  not  signify  whether  this  estate  is  in  hitt  ^ 

1 
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there  are  cases  which  carry  the  princi{ 
for  an  estate  tail  may  sometimes  aris€ 
force  of  implication^  without  any  es 
devise  to  the  party  himself^  upon  the  j 
construing  the  intention  of  the  testat 
a  legal  effect. 


express  limitation,  or  by  iroplicatioD,  or  by  n 
Mitford,  1  Vent.  372.  But  both  the  estates  mii 
equitable  for  the  union  to  take  place.  Yenablei 
lis,  7  T.  R.  Z4A.  438. 

And  although  the  lixnitaljion  to  the  ancestor  I 
limitation  to  the  heir,  or  heir  male,  in  the  sin; 
rule  aboYO-mentioned  operates  to  make  this  ai 
first  estate  Into  an  estate  tail ;  but  if  words  of  1  i 
added,  the  person  answering  the  description  o  I 
chase,  and  becomes  the  root  of  a  new  inheritai 
new  deacfnt,  and  the  rule  in  Shelley's  case  1 1 
9^ch  a  case  ;  stiU,  howerer,  if  the  first  words  i 
the  plural,  words  of  superadded  limitation  euj ; 
will  not  convert  them  into  words  of  purchase. 
2  Rep.  66.  lands  were  devised  to  A.  for  life,  re ; 
htir  male  of  A.,  and  to  the  heirs  male  of  the  b  i 
male ;  A.*s  estate  was  acljudged  to  be  only  an  eff  i 
remainder  to  the  next  heir  male  to  be  a  good  c  i 
tiding  efiect  in  him  by  purchase.  But  in  the  g  : 
the  name  to  the  rule,  the  limitation  was  to  th  ! 
the  body  of  Edward,  lawfully  begotten,  and 
body  of  such  heirs  male  lawfully  begotten,  reii 
pfiB  of  which  limitation  Edward  took  an  estate 

Nevertheless,  if  the  superadded  words  limit  i 
eat  nature  from  that  which  the  ancestor  would  : 
first  limitation  to  his  heirs  or  heirs  male,  as  if  : 
to  A.  for  his  life,  and  after  his  decease  to  the  i 
the  heirs  feniale  of  their  bodies ;  the  rule  in  | 
eacluded.  But  for  such  superadded  words  of  i 
the  rule,  they  mjist  describe  an  estate  desce  i 
course,  and  to  different  persons  as  special   i 
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Thus  in  the  case  of  Walter  v.  Drew  \  where  a  tcsta- 
tor  having  two  sons^  devised  his  lands  to  his  second  son 
and  his  heirs^  if  his  eldest  son  should  happen  to  die  and 
leave  no  issue  of  his  body  lawfully  begotten,  it  was  held 
that  the  eldest,son  took  an  estate  tail  by  iniplil*ation^  for 
otherwise  the  limitation  to  the  second  son  would  have 
been  an  executory  devise^  which^  as  being  limited 
to  take  effect  upon  an  indefinite  failure  of  issue  of 
the  elder  brother^  would  have  been  void  as  being  too 
remote  \ 

Thus  also  in  a  case  in  Oyer",  a  testator  having  two 
sons  and  a  daughter,  devised  his  land  to  the  younger 
son  and  his  heirs,  and  if  both  of  his  two  sons  should  die 
without  issue,  remainder  to  the  daughter ;  the  young- 
er son  died,  and  then  the  testatpr  died,  and  it  was 
held  that  the  daughter  took  a  good  remainder ;  but  to 
make  it  such  the  elder  brother  was  adjudged  to  take 
tin  estate  tail  by  implication  of  law ;  for  if  he  had  taken 
no  estate^  then  the  limitation  to  the  daughter  would 
have  been  an  executory  estate^,  limited  to  take  effect 
after  the  indeAnite  failure  of  issue  of  the  elder  bro- 
ther, and  consequently  void  as  being  too  remote. 

*  Com.  Rep.  37^.         '  See  note  infra,  page  543.         "  P.  330. 


whom  the  previous  limitation  would  carry  the  estate;  for  if  the 
devise  be  to  A.  for  life,  and  after  bis  decease  to  the  heirs  of  bi^ 
body  begotten,  and  their  heirs  for  ever,  A.  clearly  takes  an  estite 
tail. 

For  the  fall  discussion  and  explanation  of  all  these  points,  the 
studious  reader  is  referred  to  the  elaborate  treatise  of  Mr.  Feanre 
on  Contingent  Remainders,  particularly  the  6th  edition,  by  Mr. 
Butler,  who  has  added  greatly  to  the  value  and  utility  of  the  on- 
work. 


J 
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And  where  a  testator  devises  land  to  hig  heir  at  ]aw^ 
after  the  death  of  his  wife ;  here,  as  the  heir  at  law 
is  plainly  excluded  during  the  life  of  the  wife^  un- 
less the  wife  takes  it  nobody  can,  and  it  must  be 
in  nubibus  till  the  wife's  death.  Therefore  to  avoid 
this  consequence,  the  wife  takes  an  estate  for  her  lif€ 
by  implication. 

In  the  case  of  Willis  and  Lucas  ^  a  testator 
having  two  sons,  devised  his  lands  to  the  younger 
son  for  his  life,  he  and  his  heirs  paying  thereout  a 
rent  to  the  elder  brother  during  his  life,  and  after  the 
death  of  the  younger  son,  and  also  of  his.  wife,  to 
the  first  and  other  sons  of  the  younger  son  in  tail  ; 
the  younger  son  died,  and  the  question  was  whether 
his  wife  took  any  estate ;  and  it  was  held  she  took  by 
implication  an> estate  for  her  life;  and  the  ground 
upon  which  it  was  so  held,  was  the  plainly  intended 
exclusion  of  the  heir  by  the  devise  of  a  rent  to  him 
during  his  life. 

So  in  Ooodright  v.  Goodridge*,  J.  G.  having  two 
sons,  Richard  and  John,  devised  all  his  lands  to  his 
wife  for  life,  and  then  proceeded  thus :  ''  And  my 
will  is,  that  if  my  son  Richard  do  happen  to  die  with- 
out heirs,  then  my  son  John  shall  enjoy  my  lands," 
and  the  court  held  that  Richard  took  an  estate  tail  by 
implication. 

There  can  be  no  regular  remainder  limited  after  a  AOeradc. 

"  vise  to  A. 

fee-simple:  therefore,  where  an  estate  is  devised  to  and  his 

,         .  .  .  .  heirs,  a  rc- 

one  and  his  heirs,  and  that  if  he  dies  without  heirs,  it  maind^r 

over,  npofi 

shall  remain  over  to  another,  this  last  limitation  is  A.'sdyiag 

without  is- 
sne^isgene- 

•  1  p.  Wms.  471.  :  Willes,  369.  **"'  """'*• 
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Botifcuch  void  '.     Nor  can  the  law  help  Buch  a  devise  by  any 

remainder  ,  *  J        ^ 

be  to  a  per-  constTUCtion  for  which  the  will  itself  does  not  afford 

son  Wbo 

might  inhe.  soRie  argumentative  support.     But  where  the  limita- 
the  wonds   tion  over  is  to  one  who  is  a  collateral  heir  of  t^e  de- 

'witboQt         ,  -  ,  -  »        1  1 

heirs'  will   visec^  the  testator  is  construed  to  roeao  by  the  won 

DC  COD" 

Ktrued       heirs,  heirs  of  the  body,  and  the  first  devisee  take* 

body.        only  an  estate  tail,  for  it  is  iH>t  possiUe  that  be 

can  die  without  an  heir,  while  the  person  to  whom 

the  renainder  is  thus  limited,  or  his  iswe,  contiaue 

in  existence. 


Accordingly,  where  a  testator  devised  his  houses  to 
Francis  his  son,  after  the  death  of  his  wife ;  and  if  \k 
three  daughters,  or  either  oi  them,  aheiikl  sarviie 
their  mother,  and  Francis  their  broths,  and  his  kein, 
then,  that  they  should  enjoy  the  same  houses  for  i&e 
term  of  their  lives,  it  was  resolved  that  Francis  the  iof 
had  but  an^eMale  tail  under  this  will ;  for  by  '  hmt^ 
in  this  place,  was  intended  '  heirs  of  the  bodgf/  be- 
cause, the  limitation  being  to  his  sisters^  it  was  neces* 
sarily  to  be  intended  that  it  was,  if  he  should  die  witb* 
out  issue  of  his  body,  for  they  were  hb  heirs  cob- 
teral ;  and  the  intention  being  collected  by  the  w3l, 
the  law  should  adjudge  accordingly  \ 

The  COD-  And  the  same  construction  prevails  where  the  r^ 
is  the  same  maiuder  is  limited  to  the  h^rs  of  the  testator  himself; 
remarnde^r  if  such  hcirs  must  also  be  heirs  of  the  first  devisee, 
to  theheirs  Thils  in  Nottingham  v.  Jennings ',  where  a  person, 
tator  wSl   faaving  issue  three  sons,  John,  Frauds,  and  Williain, 

self. 

'  Co.  Litt.  18.  a.  Yangban,  269. 

«  Webb  o.  Hearing,  Cro.  Ja.  415.  and  see  Tyte  v.  Willis,  & 
Temp.  Talb.  1.  Morgao  9*  Griffiths,  Cowp.  234.. 
'  Com.  Rep.  82. 
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devis^  hid  kud  to  Fmnds  and  his  heirs,  and  for  de- 
fiittlt  of  heirs  of  Francis,  to  the  heirs  of  the  devisor,  it 
was  said  by' Holt  C.  J.  that  as  the  testator  had  devised 
that  his  own  right  heir  should  take  after  the  death  of 
i^rahcis  without  heirs,  although  his  own  right  heir 
took  nothing  by  the  devise,  (for  he  took  by  descent), 
yet  that  circikmstance  shewed  the  testator's  intention 
to  have  been,  thai;  upon  the  death  <A  Francis  with&ut 
issue,  the  eldest  son  should  take,  and  that,  therefore^ 
the  word  heirs  must  be  construed  to  mean  tsrae,  be* 
cause  Francis  could  not  die  without  an  heir  as  long 
as  the  testator  had  an  heir. 

But  where  the  devise  was  to  one  and  hrs  heirs,  and 

* 

if  he  died  without  heirs,  then  to  a  charity ;  this  devise 
over  was  held  to  be  void*.  And  again,  where  the  tes- 
tator devised  to  his  son  and  his  heirs,  and  if  be  should 
die  wiUumt  heirs,  remainder  over  to  another  who  was 
half  brother  to  the  first  devisee:  upon  a  question 
made,  whether  the  first  limitation  was  in  fee  or  in 
tail.  Lord  Hardwicke  said  it  was  a  plain  case,  and  one 
of  those  points  which  the  court  would  not  suffer  to  be 
argued^  as  having  been  determined  before  (5) :  for 

*  Attomej  Oeneral  9.  GHl^  3  P.  Wmft.  369. 


(5)  It  would  be  in  contradiction  to  tlie  nature  of  a  remainder,  OfUicpro. 
to  be  litoited  after  a  fse ;   for  Lord  CoIlo  defines  a  remainder  remainder 

to  be  ^^  a  remnant  of  an  estate  in  lands  or  tenements,  expectant  y^}c^> 

*^  and  contm- 

upon  a  particular  estate,  created  togetlier  witli  the  same  at  one  gent, 
time;''  and  this  is  the  nature  of  a  remainder,  whether  rested 
or  contingent ;  it  Is  that  which  remains  of  the  fee  after  a  particular 
estate  has  been  carved  out  of  it.  At  common  law  there  were  two 
'  sorts  of  particular  estates — an  estate  for  years,  and  an  estate  for 
life ;  but  by  the  statute  de  donis  another  sort  of  particular  estate, 
the  estate  tail,  was  introduced,  leafing  a  reTorsion,  or  remnant  of 
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this  was  a  devise  over  to  a  stranger^  as  the  law  con- 
sidered him,  and  who  would  not  in  any  event  inherit 
as  heir  to  his  brother \  "* 

pucation"*      Cross  remainders^  or  reciprocal  expectancies^  in 

^^^'den*"  **^^^^i^°*  between  several  persons^  to  and  amongst 

whom  an  inheritance  in  land  is  originally  devised^  are 

also  interests  which  may  arise  in  a  will  without  ex* 

'  Tilbuiy  V.  Barbat,  3  Atk.  617. 


the  fee  in  the  donor,  whidi  is  always  to  be  distinguished  from  a 
possibility  of  rererter,  and  a  right  of  entry  for  a  condition  broken. 

To  satisfy  the  aboTO  definition  of  a  remainder,  it  follows  that 
one  or  other  of  these  descriptions  of  a  particular  estate,  mnst  first 
be  carred  out  of  the  fee.  If  land  be  conveyed  or  derised  to  A.  for 
his  life,  and  after  A.'s  decease  to  B.  and  his  heirs,  the  estate  yesti 
in  interest,  though  not  in  possession,  and  is  a  proper  Tested  re- 
mainder in  B,  And  this  answers  Lord  Coke's  definition,  for  B.^s  re- 
mainder  passes  frqm  the  grantor  at  the  same  time  as  A.'s  life  estate 
in  possession.  Again,  if  land  be  conveyed  or  devised  to  A.  for  life, 
and  if  B.  die  in  the  life-time  of  A.,  then  after  B.'s  decease  to  C. 
and  his  heirs,  C.'s  estate  is  contingent. 

To  be  a  proper  remainder,  it  mnst  exist  in  lands  and  tenements, 
and  not  chattel  interests,  which  are  not  the  proper  subjects  of  re- 
mainders in  law.  And  to  be  a  good  canHngetU  remainder,  it  is  a 
rule  that  some  vested  estate  of  freehold  must  precede  it ;  which 
rule  arises  from  the  necessity  there  is  for  the  freehold  to  pass  out 
of  the  grantor  at  the  time  that  the  remainder  is  created.  If  I  limit 
an  estate  to  the  use  of  A.  until  C.  return  from  Rome,  and  after 
the  return  of  C,  to  the  use  of  B.  and  his  heirs ;  A.,  in  this  case, 
has  a  particular  estate  which  is  to  last  till  C.'s  return,  which  being 
an  uncertain  period,  such  particular  estate  in  A.  is  a  freehold,  for 
it  may  last  for  his  life,  and  the  residue  of  the  estate  after  C.'s  re- 
turn, is  a  remnant  of  the  fee  expectant  upon  the  particular  estate ; 
but  as  C.'s  return  from  Rome  is  an  uncertain  event,  the  limitation 
of  such  remnant  over  being  dependent  thereupon,  -is  a  contingent 
remainder. 


Sect.  5.  By  what  words  an  Estate  tail  passes.  5i\ 

press  limitation^  by  force  of  the  implied  intention  of 
the  testator ;  though  it  is  a  settled  rule  that  they  can 
only  be  created  in  a  deed  by  express  limitations "".  The 
formal  limitation^  which  it  is  safest  to  adopt  both  in* 
wills  and  deeds^  runs  as  follows : — ^'  To  the  use  of  all 
and  every  the  sons  or  daughters^  &c.  (as  the  case  may 

'  Cole  V.  liTingston,  1  Ventr.  234.    Doe  e.  Doirell,  5  T.  R.  631 . 


Mr.  Fearne  has  distinguished  contiDgent  remainders  into  fonr 
sorts : — 

First,  where  the  remainder  depends  entirely  on  a  contingent  de- 
termination of  the  preceding  estate  itself ;  as  if  A.  make  a  feoff- 
ment to  the  use  of  B.  till  C.  return  from  Rome,  and  after  such 
return  of  C,  then  to  remain  oTer  in  fee,  here  the  particular  estate 
is  limited  to  determine  on  the  return  of  C,  and  only  on  that  de- 
termination of  it  is  the  remainder  to  take  effect ;  but  that  is  an 
erent  which  possibly  may  never  happen,  and  therefore  the  re- 
mainder, which  depends  entirely  apon  the  determination  of  the 
preceding  estate,  is  dubious  and  contingent. 

Secondly,  where  some  uncertain  event,  unconnected  with,  and 
collateral  to,  the  determination  of  the  preceding  estate,  is,  by  the 
nature  of  the  limitation,  to  precede  the  remainder ;  as  if  a  lease 
be  made  to  A.  for  life,  remainder  to  B.  for  life,  and  if  B.  die  be- 
fore A.,  remainder  to  C.  for  life.  So  if  lands  be  given  to  A.  in  tail, 
and  if  B.  come  to  Westminster-hall  such  a  day,  to  B.  in  fee ;  here 
B.'s  coming  to  Westminster-hall  has  no  connection  with  the  deter- 
mination of  A.'s  estate ;  but  as  it  is  an  uncertain  event,  and  the  re- 
mainder to  B.  is  not  to  take  place  unless  it  should  happen,  such  re- 
mainder  is  therefore  a  contingent  remainder. 

Thirdly,  where  a  remainder  is  limited  to  take  effect  upon  an 
event,  which,  though  it  certainly  must  happen  some  time  or  other, 
yet  may  not  happen  till  after  the  determination  of  the  particular 
estate;  (and  it  is  necessary  that  some  preceding  freehold  estate 
should  subsist  and  endure  till  the  contingency  happens,  though  a 
remainder  may  be  so  limited  as  not  to  vest  till  the  very  instant 
at  which  the  preceding  estate  determines :)  as  if  a  lease  be  made  to 
J.  S.  for  life,  and  after  the  death  of  J,  D.  the  lands  to  remain  to 
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be)  and  of  the  heirs  of  their  respective  bodies  inning, 
share  and  share  alike^  as  tenants  in  common ;  gpd  ip 
case  there  shall  be  a  failure  of  issue  of  the  h^dy  Qr 
bodies  of  any  of  such  sona  or  daughters^  then  as  to  the 
part  or  parts,  as  well  accruing  and  surviving,  as  ori- 
ginal, of  such  of  them  whose  issue  shall  so  &il,  to  the 


another  in  fee;  now  it  is  certain  that  J.  D.  must  die  some  time  or 
other,  bat  his  death  may  not  happen  tiH  after  the  determination  of 
the  particular  estate  by  the  death  of  J.  S.,  and  therefore  snch  re- 
mainder is  contingent.  So  in  case  of  a  lease  for  Ufe  to  A.',  and  af- 
ter the  death  of  A.  and  M*,  the  remainder  to  B.  in  fee,  thii  is  a  cod- 
tingent  remainder ;  for  the  particular  estate  being  only  for  the  life  of 
A.,  and  the  remainder  not  to  commence  till  after  the  death  of  A. 
and  M,,  if  A.  die  before  M.,  the  particular  estate  will  end  befoit 
the  remainder  can  commence,  which  is  Tery  possible,  and  therefore 
•ucfa  remainder  is  contingent. 

Fourthly,  where  a  remainder  is  limited  to  a  person  not  ascer- 
tained, or  not  in  being  at  the  time  when  such  limitation  is  made; 
as  if  a  lease  be  made  to  one  for  life,  remainder  to  the  right  heirs  of 
J.  S. ;  now  there  can  be  no  such  person  as  the  right  heir  of  J.  S. 
until  the  death  of  J.  S.  (for  nemo  est  haeres  TiTentis)  which  may 
not  happen  till  after  the  determination  of  the  particnlar  estate  bj 
the  death  of  tenant  for  life,  therefore  such  remainder  is  contingent. 
-*^  where  a  remainder  is  limited  to  the  first  son  of  B.  who  has 
no  son  then  bom ;  B.  may  nerer  have  a  son,  or  if  he  should,  the 
particular  estate  may  determine  before  the  birth  of  such  son;  there- 
fore this  remainder  is  contingent. — So  if  an  estate  be  lunited  to  i^o 
for  life,  remainder  to  the  surrivor  of  them  in  fee,  the  remainder  is 
contingent;  for  it  is  uncertain  who  will  be  the  surviTor, 
Cases  With  raspect  to  the  doctrine  adverted  to  in  the  text,— that  a  fee 

^e^liadtar  cannot  be  moanted  on  a  fee ;  it  may  be  useful  in  a  short  compass  io 
*^*^u7^*  shew  wherein  limitations  oyer  may  be  iuTalid  on  this  ground  of  ob- 
Boooted     jection;  as, 

^  *  ^^*  !•  When  there  is  a  limitation  to  A.  and  his  heirs,  (which  is » 

pure  fee*8imple)  remainder  to  another  who  cannot  possibly  be  heir 
to  A.,  and  his  heirs,  the  limitation  oyer  is  void. 

%  When  there  is  a  limitation  to  A.  and  his  heirs,  as  long  as  A. 
and  his  hein  ihall  be  lord«  of  the  manor  of  D.;  or  while  B.  or  any 
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uae  of  the  suryivon  or  survhror^  and  other  or  others 
of  them^  equally  to  be  divided  between  them  if  more 
than  one^  share  and  share  altke^  as  tenants  in  com- 
mon^ and  to  the  several  and  respective  heirs  of  the 
body  and  bodies  of  such  surviving  and  other  son  or 
aons^  danghter  and  daughters ;  and  if  aU  such  sons 


issue  of  Kis  body  shall  be  in  eristence,  and  when  A.  or  his  heirs 
shall  cease  to  be  lords  of  the  manor  of  D.,  or  after  the  decease  of  B. 
and  failure  of  his  issue,  then  to  C.  and  his  heirs ;  fa  either  of  these 
cases  the  remainder  to  C.  is  roid. 

But  where  an  estate  is  limited  after  a  limitation  of  the  fee,  bnt  Of  the  na- 
not  so  as  to  await  its  natural  expiration  by  efflux  of  time,  but  so  as  to  reitric 
happen  within  a  certain  period,  and  then  to  take  place  in  exclusion  tions  of  osr- 
of  the  first  estate ;  this  ulterior  disposition  of  property,  though  Tohi  viiet. 
at  common  law,  is  valid  under  the  form  and  character  of  limlta* 
tlone  to  uses  or  executory  devises,  proYtded  it  be  limited  to  take 
effect  within  a  certain  distance  of  time  allowed  and  prescribed  by 
the  rules,  in  that  respect^  which  liare  l)eea  settled  by  a  series  of  cases 
and  authorities. 

What  these  rnles  are  has  been  so  clearly  and  concisely  shewn  by 
the  late  Mr.  Serjeant  Williams  in  his  note  to  the  case  of  Purcfoy 
«,  Rogers,  S  Saund.  388.  that  it  is  conceired  a  fall  extract  from  it 
will  be  the  best  mbde  of  completing  the  object  of  tiiis  note,  i.  e.  of 
placing  before  the  reader  a  Tery  short,  but  faithful  outline  of  this 
difficult  doctrine. 

^^  One  of  the  properties  of  executory  devises  is,  that  they  oannot 
be  aliened  or  Inrred  by  any  mode  of  conveyance,  whether  by  re- 
covery, fine,  or  otherwise;  therefore  until  the  contingency  happens 
Upon  which  the  limitation  is  to  take  place,  executory  devises  create 
m  kind  of  perpetuity ;  for  which  reason  the  law  has  put  them  under 
some  restraint,  and  circumscribed  the  bounds  within  which  they  are 
to  be  allowed. 

^^  At  first  it  was  held  that  the  contingency  must  happen  within  the 
compass  of  a  life,  or  lives  in  being,  or  a  reasonable  number  of  years    . 
after ;  at  length  it  was  extended  a  little  fardier,  namely,  to  a  child 
ia  ventre  sa  mere  at  the  time  of  his  father^s  death,  because,  as  that 
contingency  mnst  aecessarlly  happen  within  the  usual  time  of  ges- 


54i  Import  of  Words  and  Phrases.     Chap.  IV. 

• 

or  daughters  shall  die  without  issue^  or  thei'e  shall  be 
but  one  such  son  or  daughter^  then  to  the  use  of  such 
one  son^  or  daughter^  and  the  heirs  of  his  or  her  body." 
This  formal  language^  however,  is  not  indispens- 
able in  a  deed^  and  so  long  as  the  limitations  are  de- 
scribed substantially^  and  in  terms,   it  matters  not, 


tation,  that  construction  would  introduce  no  inconTenience:  and 
the  rule  has  in  many  instances  been  extended  to  twenty-one  yetn 
after  the  death  of  a  person  in  being,  as  in  that  case  likewise  there 
is  no  danger  of  a  perpetuity.  Goodtitle  o.  Wood,  Willes  Rep. 
213.  Therefore  it  is  now  become  an  established  rule,  that  an  exe- 
cutory devise  is  good,  if  it  must  necessarily  happen  within  a  life  or 
litres  in  being  and  twenty-one  years,  and  the  fraction  of  BDother 
year,  allowing  for  the  time  of  gestation.  Long  o.  Blackall,  7  Tern. 
Rep.  102.  This  rule  was  adopted  in  analogy  to  legal  formal  limi- 
tations, namely,  for  a  life  or  liyes  in  being  with  a  remainder  in  tiil 
to  unborn  children,  who  cannot  bar  it  till  twenty-one,  and  the 
fraction  of  another  year,  since  the  statute  of  William,  if  tenant  for 
life  should  leave  his  wife  cnsient.  Porter  v,  Bradley,  3  Term  Rep. 
146."  The  Serjeant  then  states  an  example  of  what  he  calls  the  pro- 
per  executory  devise,  which  is  where  an  estate  in  fee  is  dcTised,  fol- 
lowed by  a  limitation  of  the  inheritance  over  to  another  upon  the 
happening  of  a  particular  event,  and  thus  proceeds : 

^^  2.  There  is  another  species  of  executory  devises,  where  a  tes- 
tator gives  a  future  estate  to  arise  upon  a  contingency,  or  at  a  cer- 
tain time,  and  does  not  part  with  the  fee,  but  retains  it ;  and  on  his 
death  the  fee  descends  to  his  heir  in  the  mean  time.  1  Salk.  229| 
230.  As  where  a  man  devised  to  his  wife  till  his  son  attained  the 
age  of  twenty-one^  and  then  that  his  son  should  have  the  lands  to 
him  and  his  heirs ;  but  if  he  died  without  issue  before  his  said  ige, 
then  to  his  daughter  and  her  heirs,  this  was  adjudged  to  be  a  good 
executory  devise  to  the  daughter,  if  the  contingency  happQoed,aDd 
that  in  the  mean  time  the  fee  descended  to  the  son  as  heir;  bat  if 
he  lived  to  twenty-one,  though  he  died  after  without  issue ;  or  if 
he  left  issue,  though  he  died  before  twenty-one,  tho  daughter  could 
not  have  the  lands,  because  her  brother  was  to  die  before  tweotj- 
oue,  and  without  issue  to  intitle  her  to  take.    3  Leon.  64.  70. 
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though  the  terms  are  informal^  and  to  a  certain  deg^etf 
incorrect*. 

In  a  will,  cross  remainders  may  be  implied,  with-  Oi^if^ti± 
ont  any  express  limitations,  wher«  there  is  eridence  ^^  ^^^  o^ 
famished  by  the  tenor  of  the  instrument^  to  shew  that  ti«a« 

*  Doe  t7.  Waineirriglii,  t  T.  K.  427<i 


^*—i^»— i— IBl^i— ^»*i*— ^N«         I I    «      ■  ■■       ■■       <  I       ■  ^    »  «  — — cp^i^l^ 


Hinde  v.  Lyon.  2  Roll.  Rep.  197.  217.  Bonlton's  dase.  t^alm.  1S2. 
8.  C.  1  Eq.  Casr.  Abr.  188.    So  ^here  a  testator  devises  lands  to  A. 
in  fee  to  commence  six  months  after  his  decease,  it  is  a  good  eze« 
cutory  devise,  and  during  those  six  mofiths  the  estate  descends  and 
continues  in  the  testator's  heir  at  latr.  1  Lutw.  798.  Clarke  7^0 
Smith,  S.  C.  cited  2  P.  Will.  43.    So  whefe  a  man  seised  in  fee  de- 
tised  to  trustees  for  500  years  upon  ceHain  trusts,  remainder  to  the 
first  and  other  sous  of  his  eldest  son  T.,  ifho  tras  then  a  bachelor, 
successirely  in  tail-male,  remainder  oyer^  the  limitation  to  the  un<« 
bom  son  of  T.,  was  held  good  by  way  of  executory  detise;  and  it 
was  also  held  that  the  inheritance  descended  to  T.  till  he  had  a  son, 
or  till  his  death  without  one.  Gore  v.  Gore,  2  P.  Will.  28.     In 
this  case  it  is  to  be  observed,  that  the  contingency,  upon  which  the 
executory  devise  Is  limited  to  the  first  son  of  T.,  must  in  all  events 
bappen  on  the  death  of  T.,  for  it  must  take  place  either  on  the 
birth  of  a  son  to  T.,  or  on  his  death  without  having  had  any  son. 
A  man  having  only  one  sister  and  heiir,  who  had  issue  A.,  and 
afterwards  married  W.,   by  whom  she  had  issue  B.  and  M.,  de- 
tised  lands  to  his  sister  until  B.  should  attain  twenty •'One,  and  af-« 
ter  B.  should  have  attained  that  age  to  B.  and  his  heirs ;  and  if  B. 
gbould  die  before  twenty-one,  then  to  the  heirs  of  the  body  of  W« 
and  their  heirs,  as  they  should  attain  their  respective  ages  of  twenty ^^ 
one.  The  testator  died ;  B.  died  before  twenty-one,  living  W.,  and 
afterwards  W.  died*     It  was  adjudged  that  .T.  M.  either  as  heir  ot 
B.,  or  as  heir  of  the  h'odtf  of  W.,  being  <rf  age  after  the  death  of 
W.,  took  the  estate  by  way  of  executory  devise.  Taylor  v.  Biddall, 
2  Mod.  28&.    There  M.  who  was  the  heir  of  the  body  oi  W.  could 
trot  take  till  the  death  of  W.,  bemuse  nemo  est  haferes  viventis ;  aw! 
ifeB  ftat  heft  of  the  body  of  W.  who  shotild  attain  twenty.Kniff  m%faf 
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it  was  the  testator^s  intention  that  the  estate  should  go 
in  that  course  of  succession.  But  it  has  been  said 
that  the  law  never  favours  cross  remainders  even  be- 
tween two  persons  only^  and  that  between  more  than 
that  number^  they  could  not^  under  any  circumstances^ 
be: implied''^  on  account  of  the  confusion  that  would 

""  2  Roll.  Rep.  382.  Gilbert  o.  Whittj,  Cro.  Ja.  655.  D^Ten- 
port  V.  Oldts,  1  Atk.  579,  580.  per  Lord  Hardwicke. 


not  have  been  bom  before  his  father's  death,  and  the  estate  could 
not  vest  in  him  till  his  age  of  twenty-one,  it  is  evident  the  estate 
Qight  possiblj  not  hare  Tested  under  that  limitation  till  turenty-one 
jrears  after  a  period  of  a  life  then  in  being.    So  where  a  testator  de- 
Tised  lands  unto  his  grandson  W.  S.  and  his  heirs ;  but  in  case 
W.  S.  should  die  before  he  should  attain  his  age  of  twenty-one  years, 
then  to  his  grandson  T.  S.,  and  if  T.  S.  should  die  before  he  should 
attain  his  age  of  twenty-one  years,  then  to  such  other  son  of  the 
body  of  his  daughter  M.  S.  by  his  son  in  law  T.  S.,  as  should  hap- 
pen to  attain  his  age  of  twenty-on^  years  in  fee,  and  for  default  of 
such  issue  remainder  over.     The  testator  died  leaving  two  grand- 
sons, the  said  W.  S.  and  T.  S.  who  both  died  under  age ;  after- 
wards another  son  A.  of  the  body  of  M.  S.  by  T.  S.  was  bom ;  it 
was  held  by  the  judges  of  the  court  of  K.  B.  upon  a  case  sent  to 
them,  and  afterwards  decreed  by  Lord  Talbot,  that  it  was  a  good 
executory  devise  to  this  after-born  son  A.,  if  he  should  attain  hb 
age  of  twenty-one  years :  and  the  judges  decided  it  upon  the  au- 
thority of  the  last  mentioned  case  of  Taylor  r.  Biddall ;  the  record 
of  which  was  searched  and  found  to  agree  in  the  material  parts  of  it 
with  the  printed  report*  Stephens  r.  Stephens,  Cas.  Temp.  Talb.. 
238.   In  this  case  the  limitation  was  confined  to  vest  at  the  infant's 
age  of  twenty*one,  which  must  necessarily  happen  within  twenty- 
one  years  after  the  death  of  its  mother  M.  S.  who  was  then  in  be- 
ing.   So  where  a  devise  was  to  the  child  with  which  the  testator's 
wife  was  then  ensient,  in  case  it  should  be  a  son,  during  hb  lif^ 
and  after  his  decease  then  to  such  issue  male,  or  the  descendants  of 
inch  issue  male,  of  such  child,  as,  at  the  time  of  his  death,  should 
be^kis  heir  at  law;  and  in  case^  at  the  time  of  the  death  of  sudk 
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be  likely  to  arise  from  the  division  of  the  estate  among 
80  many^  and  the  uncertainty  as  to  what  interest 
would  vest  in  the  survivors '.  But  this  exclusive  doc- 
trine has  received  considerable  qualification^  and  the 
follpwing  distinction  has  since  prevailed^  viz. :  ^'  That 
the  presumption  is  in  favour  of  cross  remainders  be- 

*  Holmes  v,  Meynel,  Sir  Thos.  Jones,  173. 


child,  there  should  be  no  such  issue  male,  nor  any  descendants  of 
such  issue  male  then  liring,  or  in  case  such  child  should  not  be  a 
son,  then  to  F.  L. ;  it  was  held  that  it  was  a  good  executory  derise 
oYer  to  P.  L.  within  the  limits  allowed  by  law  with  respect  to  exe- 
cutory devises ;  for  the  devise  over  to  P.  L.  must  take  effect,  if  at 
all,  after  a  life  which  must  be  in  being  within  nine  months  after  the 
devisor's  death.  Long  v.  Blackall,  7  Term  Rep.  100.  This  case,  it 
is  to  be  observed,  begun  with  a  devise  to  a  posthumous  child  for  life, 
with  a  limitation  over,  upon  a  failure  of  issue  of  his  body  at  his 
death ;  which  of  course  would  include  an  heir  male  then  in  ventre 
sa  mere ;  for  as  the  devise  begun  with  the  allowance  for  the  birth  of 
a  posthumous  child,  and  also  might  conclude  with  it,  the  time  might 
be  claimed  twice  over;  and  so  the  time  allowed  for  the  birth  of  a 
posthumous  child  after  lives  in  being  and  twenty-one  years  might 
be  enlarged  to  two  periods  of  gestation.  And  therefore  in  a  late 
case,  it  was  objected  in  argument,  either  that  the  effect  of  beginning 
an  executory  devise  with  the  life  of  a  person  in  the  womb  had  es« 
caped  the  attention  of  the  Court  of  King's  Bench ;  or  if  that  court 
did  take  it  into  their  consideration,  and  meant  to  say  that  the  exe- 
cutory devise  was  nevertheless  a  valid  one,  then  it  was  insisted,  that 
the  opinion  of  the  judges  in  that  case  was  questionable,  as  having 
exceeded  former  determinations,  because  it  added  a  further  period 
to  the  boundary  of  executory  devises,  and  the  decision  had  the  ef- 
fect of  taking  the  life  of  a  person  en  ventre  sa  mere  for  a  life  in  bet- 
ing; but  that  objection  was  over-ruled,  and  the  case  of  Long  v. 
Blackall  was  allowed  and  approved  of  as  a  case  of  undoubted  law* 
4  Vez.  Jun.  15i.  273.  323.  341. 

^^  It  has  been  held,  in  support  of  a  testator's  intent,  that  a  limita- 
tion in  a  will  which,  in  one  event,  would  have  operated  as  a  contin- 

2n2 
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tween  two  and  no  more;  but  where  (he  questM 
arises^  whether  cross  remainders^  are  to  be  impU 
between  more  than  two,  they  are  rather  to  be  piv 
sumed  against,  although  such  presumption  agaifll| 
them  may  be  answered  by  circumstances  planl 
indicating  a  general  intention  which  cannot  be  ii 


gent  remainder,  bat  which  e?eDt  did  not  happen,  should  opentea 
an  executory  derise,  proyided  It  falls  within  the  established  v^i 
law  respecting  executory  devises.  As  where  a  devise  was  to  S.  tt 
of  J.  for  life,  remainder  to  hiS  first  and  other  sons  in  tail-male,  i^ 
mainder  to  any  other  son  or  sons  of  the  said  J.  who  had  do  oiki 
son  then  bom,  remainder  over.  S.  died  in  the  life-time  of  the<» 
tator  withont  issue,  and  afterwards  the  testator  died;  it  washddlf 
Lord  Talbot  that  on  the  event  which  happened,  namely,  S.'s  desA 
in  the  testator's  life-time,  it  would  best  effectuate  the  testator's » 
tent  to  construe  the  limitation  over  to  the  first  and  other  soos  i 
J«,  to  be  an  executory  devise,  though  if  S.  had  survived  the  teti' 
tor,  they  would  have  operated  as  contingent  remainders.  & 
Temp.  Talb.  44.  Hopkins  9.  Hopkins.  See  Brownsword  r.  E^ 
wards.  2  Vez.  249.  S.  P. 

<<  With  regard  to  executory  devises  it  is  a  rule,  that  wherever  si 
limitation  of  a  devise  is  taken  to  be  executory,  all  subseqieot  li- 
mitations must  likewise  be  so  taken.  However  it  seems  toliee* 
tablished,  that  whenever  the  first  limitation  vests  in  possession^  ^ 
that  follow  vest  in  interest  Bt  the  same  time,  and  cease  to  beesect 
tory,  and  become  mere  vested  remainders  and  subject  to  all  tlieiB' 
cidents  of  remainders,  as  appears  hy  the  l)efore-mentioned  cases  i' 
Stephens  t7.  Stephens,  and  Hopkins  v.  Hopkins,  and  also  Bk  ^ 
Fonnerau,  Dougl.  487. 

^*  3.  A  third  sort  of  executory  devises  or  rather  bequests  is,  vhfl* 
a  term  Jbr  years  or  other  personal  estate  is  bequeathed  to  ooeftr 
life,  remiunder  over  to  another;  the  remainder  shall  take  effect asa 
executory  bequest.  At  common  law,  if  a  roan  had  granted  byM 
.a  term  of  years  to  A.  for  life,  remainder  over  to  B.,  A.  had  ^ 
whole  term  in  him ;  and  therefore  no  remainder  conid  be  IfsBV 
after  it.  But  when  long  and  beneficial  terms  came  in  use,  fire  e» 
venlence  of  families  required  that  they  might  be  settled  ap<*^ 
eUld,  aftar  Om  death  of  the  parent    Sack  Oiltottosu  w»ff  i^ 


[ 
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tisfied  but  by  the  cdnstraction  of  cross  remainders/^ 
And  this  seems  to  be  nothing  more  than  a  return 
to  good  sense  and  ancient  law;  for  in  Clache's  case^^ 
13  Eliz.  where  a  man  having  issue  five  sons,  de- 
vised lands  to  his  four  younger  sons  and  the  hfiirs 
mate  of  their  bodies ;  and  if  they  all  died  without  isr 
sue  of  their  bodies,  or  any  of  their  bodies,  that  the 

■ 

'  Dyer  303.  b. 


allowed  to  be  created  bi/  vUU;  and  the  old  objections  were  re- 
moved by  changiilg  the  name  from  remainders  to  executory  be^ 
quests. 

^^It  is  an  established  principle  that  the  limitation  oyer  of  a  terra 
after  a  general  failure  of  issue  is  Toid,  as  being  too  remote.  Saltern 
V,  Saltern,  2  Atk.  312.  376.    If  however  the  testator  makes  use  of 
words  in  his  will  which  indicate  an  intention  to  confine  the  gene- 
rality of  the  expression  of  dying  without  issue^  to  dying  withont 
issue  living  at  the  time  of  the  person^ s  decease,  they  will  be  so  con- 
strued to  effectuate  the  intent.    As  where  a  term  was  bequeathed 
to  H.  for  life,  and  no  longer,  and  after  his  decease  to  such  of  the 
issue  of  the  said  H.  as  H.  should  by  will  qjpointj  and  in  case  H* 
should  die  without  issue  then  over  to  A. ;  H.  died  without  issue 
living  at  his  death ;  those  words  upon  the  whole  of  the  will  were 
construed  to  mean  issue  living  at  his  death ;  because  it  was  to  be 
intended  such  Issue  as  A.  should  or  might  appoint  the  term  iOj 
namely,  issue  then  living,   Taiget  v.  Graunt,  1  P.  Wms.  43^    So 
where  a  testator  gave  the  residue  of  his  real  and  personal  estate  to 
his  nephews  W.  and  G.,  and  if  either  of  them  should  depart  this 
life,  and  leave  no  issue  of  their  respective  bodies,  then  he  gave  the 
said  premises  to  D.,  Lord  Chancellor  Parker  observed  that  the  devise 
carried  a  freehold  as  well  as  a  leasehold ;  nevertheless,  he  thbught 
it  might  be  reasonable  enough  to  take  the  same  word  in  two  differ- 
ent senses  as  to  the  two  different  estates ;  and  that  as  to  the  free- 
hold, the  construction  should  be,  if  W.  or  6.  died  without  issue  g-«- 
nerallyy  and  as  to  the  leasehold,  the  same  words  might  be  constmed 
to  mean  a  dying  without  leaving  issue  at  their  death.    Forth  v. 
Chapman,  1  P.  Wms.  667.  Thus  also,  where  a  term  was  bequeatiied 
to  T.  son  of  D.  and  S.  and  the  heirs  lawful  ot  him  forever  j  bel  ]n 
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lands  should  remain  to  his  right  heirs^  it  was  held  that 
no  part  should  revert  as  long  as  any  of  his  sons  had 
issue  male. 


The  more  modern  cases  have  confirmed  the  doctrine 
of  the  case  in  Dyer^  and  whether  cross  remainders 


case  be  should  happen  to  die  and  ieaoe  no  lawfltlheiTy  then  and  in  that 
ease  the  testator  gaye  the  premises  after  the  death  of  the  said  T.  to  the 
next  eldest  son  or  heir  of  the  said  D.  and  S.  T.  died  without  issue. 
The  Court  were  clearly  of  opinion  on  the  authority  of  the  last  cited 
case  of  Forth  v.  Chapman,  which  had  been  uniformly  followed  bj 
a  series  of  cases  down  to  that  time,  that  the  limitation  over  was 
good ;  for  it  was  equivalent  to  leaying  no  issue  at  the  time  of  his 
deatii.  3  Term  Rep.  720.  Goodtitle  o.  Pegden.  See  also  1  P. 
Wms.  198.  Nichols  v.  Hooper.  Ibid.  563.  Pinbury  v.  Eikin.  Pad. 
534.  Hughes  v.  Sayer.  Ibid.  748.  Pleydell  v.  Pleydell,  2  P.  Wms. 
421.  Maddox  v.  Staines,  3  P.  Wms.  258.  Atkinson  v.  Hutchinson, 

Cowp.  410,  411.  Denn  v.  Geering  per  Lord  Mansfield. Bat 

though  in  these  last  cited  cases  it  was  held,  that  the  words,  ^  if  the 
^  legatee  shall  die  without  issue,*  then  over,  in  bequests  of  per^ 
sonal  property,  ex  ti  termini,  and  of  themselres,  signified  a  dying 
without  issue  living  at  the  death  of  the  first  taker;  yet  the  more  mo- 
dem cases  agree  that  they  are  not  to  be  so  understood,  but  on  the 
contrary  they  shall  be  intended  to  mean  an  indeJmUe  failure  of  ih 
sue^  unless  the  contrary  appear  from  other  circumstances  in  the 
will.  3  Atk.  313,  314.  Beauclerkv.  Dormer,  Ibid.  376.  Saltefn  v. 
Saltern,  2  Vez.  181.  Earl  of  Stafford  v.  Buckley,  1  Bro.  C.  C.  190. 
Begge  o.  Bensley.  5  Vez.  Jun.  440.  Rawlins  v,  Goldfrap." 

[The  distinction  taken  in  Forth  v.  Chapman  between  real  and 
personal  estate,  was  doubted,  if  not  denied,  by  Lord  Kenyon,  in 
Porter  v,  Bradley,  3  T.  R.  146.  who  considered  the  words,  leatmg 
issue,  as  having  a  confined  relation  to  the  time  of  the  death  of  the 
parent,  in  the  cases  both  of  real  and  personal  estate :  bat  the  great 
authority  of  Lord  Eldon  in  Croke  t7.  Do  Vandes,  is  decidedly  in 
fayour  of  the  distinction  taken  in  Forth  v.  Chapman.] 

^^It  seems  now  to  be  established,  notwithstanding  some  old  opi* 
nions  to  the  contrary,  that  contingent  and  executory  estates  and 
possibilities,  accompanied  with  an  interest,  are  descendible  to  the 
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are  to  he  inferred  where  the  question  regards  more 
than  two  persons,  seems  now  to  depend  upon  the 
game  general  principle  of  effectuating  the  testator's 
intention^  as  in  all  other  questions  of  construction 
upon  wills. 


heir^  or  ti-aDsmissible  to  the  representatWe  of  a  person  djing,  or 
may  be  granted,  assigned  or  devised  by  him,  before  the  contingency, 
upon  which  they  depend,  takes  effect.  Willes's  Rep.211 .  Goodtitle 
V.  Wood,  2  Burr.  1131.  Selwin  v.  Selwin,  S.  C-  1  Black.  Rep. 
251.  2  Wils.  ^9.  Goodright  v.  Searle,  1  Black.  Rep.  605.  Roe  v. 
Griffiths.  Moor  v,  Hawkins  before  Lord  Northington,  cited  in 
1  H.  Black.  30.  Roe  v,  Jones,  and  3  Term  Rep.  88.  Where  Roe 
V*  Jones  was  affirmed  in  K.  B.  on  error.  Cas.  Temp.  Talb.  117. 
King  o.  Withers. 

'^  It  IS  enacted  by  statute  S9  and  40  Geo.  3.  c.  98.  that  no  person 
shall  by  toy  deed,  surrender,  ivill,  codicil,  or'  otherwise,  settle  or 
dispose  of  any  real  or  personal  property,  so  that  the  rents,  profits^ 
or  produce  thereof  shall  be  wholly  or  partially  accumulated  for  any 
longer  term  than  the  life  of  such  grantor  or  settler,  or  the  term  of 
twenty-one  years  from  the  death  of  such  grantor,  settler,  derisor, 
or  testator,  or  during  the  minority  of  any  person  who  shall  be  lir- 
ing,  or  in  ventre  sa  mere,  at  the  time  of  the  death  of  such  grantor, 
devisor,  or  testator,  or  during  the  minority  only  of  any  person  who, 
under  the  trusts  of  the  deed,  surrender,  will,  or  other  assurance  di- 
recting such  accumulation,  would  for  the  time  being,  if  of  full  age, 
be  intitled  unto  the  rents,  issues  and  profits,  or  the  interest,  divi* 
dends,  or  annual  produce  so  directed  to  be  accumulated ;  and  in 
every  case  where  any  accumulation  shall  be  directed  otherwise  than 
as  aforesaid,  such  direction  shall  be  null  and  void,  and  the  rents, 
issues,  profits  and  produce  of  such  property  so  directed  to  be  accu- 
mulated, shall,  so  long  as  the  same  shall  be  directed  to  be  accumu- 
lated contrary  to  the  provisions  of  that  act,  go  to  and  be  received 
by  such  person  as  would  have  been  entitled  thereto,  if  such  accu- 
mulation had  not  been  directed.    Provided  that  the  act  shall  not 
extend  to  any  provision  for  the  payment  of  debts,  or  for  laising  por* 
~  tions  for  childieni  or  to  any  direction  touching  the  produce  of 
timber." 
To'  this  useful  extract  may  be  properly  subjoined  the  rule  which 
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A  person  devited  land  to  his  four  sitters  and  a  niece 
for  their  lives,  share  and  share  alike^  as  tenants  in 
common  and  not  as  joint-tenants^  remainder  to  their 
sons  successively  in  tail  male^  remainder  to  their  daagh^ 
ters  in  tail^  the  reversion  to  his  own  right  heirs'. 

Lord  Mansfield  said^  that  wherever  cross  remain* 
ders  were  to  be  raised  b)'  implications  between  two, 
and  no  more,  the  presumption  was  in  favour  of  crM 
remainders ;  where  they  were  to  be  raised  between 
more  than  two,  there  the  presumption  was  against 
cross  oremainders ;  but  that  this  presumption  might  be 
answered  by  circumstances  of  plain  and  manifest  in- 
tention either  way.  This  was  a  qualification  of  the  rule 
laid  down  in  former  cases ;  for  they  seemed  to  say  that 
there  should  not  be  cross  remainders  between  more 
than  two ;  but  the  true  rule  was  to  take  it  with  the 
qualification  above  stated.  Here  the  presumption  was 
against  cross  remainders^  and  judgment  was  given 
that  there  were  no  cross  remainders. 

A  devise  was  in  these  words  :— "  To  the  use  of  aD 
and  every  the  daughter  and  daughters  of  the  body  of 
P.  H,,  and  to  the  heirs  of  her  and  their  body  and 

'  ■  Perry  o.  White,  Cowp.  777. 


'*■!  "n 


was  laid  down  by  Lord  Hale  in  the  aboYe«.mentioned  case  of  Pare* 
foy  o.  Rogers,  namely,  *'  that  where  a  contingency  is  limited  to 
depend  upon  an  estate  of  freehold  which  is  capable  of  supporting  a 
remainder,  it  shall  never  be  construed  to  be  an  executory  deybe, 
but  a  contingent  remainder  only."  A  rule  which  Lord  Kenjon 
In  dellToring  the  opinion  of  the  court  in  Doe  9.  Moigan,  3  T.  R. 
963.  stated  to  bare  uniformly  premiled  without  any  exception  U 
tb9  opotrary. 
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bodies  lawfully  issuing ;  such  daughters,  if  more  than 
one^  to  take  as  tenants  in  cofnmon,  and  not  as  joints 
tenants ;  and  for  defknlt  of  such  issue,  to  the  right 
heirs  of  the  devisor  for  ever/'  There  were  two 
daughters,  and  one  of  them  having  died  an  infant, 
the  question  was  whether  her  sister  became  entitled 
to  her  moiety.  A  case  being  sent  out  of  the  court 
of  Chancery  for  the  opinion  of  the  Judges  of  the 
King^s  Bench,  the  certificate  was  : — ^'  There  are  no 
words  in  the  instrument  which  intimate  any  intention 
to  limit  over  the  respective  shares  of  the  two  daugh- 
ters dying  without  heirs  of  their  bodies  respectively : 
on  the  contrary,  the  limitation  over  is  of  the  whole 
estate^  limited  to  all  the  daughters,  and  is  to  take 
place  on  the  express  contingency  of  failure  of  all  and 
every  the  daughter  and  daughters,  and  the  heirs  of 
their  body  and  bodies;  and  the  limitation  over  on 
default  of  such  issue  is  to  the  heir  at  law.  Conse< 
quently  we  are  of  opinion^  that  as  nothing  is  given 
to  the  heir  at  law,  whilst  any  of  the  daughters  or 
their  issues  continue,  they  miist  amongst  themselves 
take  cross  remainders*." 

George  Phipard  devised  all  his  lands,  situate,  &c. 
to  his  brothers  William  and  John,  and  his  sister  Eli- 
zabeth, and  the  heirs  of  their  bodies,  as  tenants  in 
common,  and  not  as  joint-tenants ;  and  for  want  of 
such  issue,  to  his  own  right  heirs  for  ever ;  and  gave 
all  the  residue  of  his  goods  and  chattels,  as  well  real 
as  personal,  to  his  said  brothers  and  sister,  to  be 
equally  divided  betweeen  them.  Upon  a  case  out 
of  Chancery,  Lord  Mansfield  said,  that  the  reason 
given  in  the  old  cases  against  raising  cross  remain- 

*  Wright  o.  Holford,  Cowp.  31.  reported  hj  the  name  of  Wright 
t.  Englefield,  Ambl.  468* 
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derSj  to  prevent  the  splitting  of  freeholds^  had  not 
very  great  weight  at  the  time  it  was  given^  and  cer- 
tainly had  none  now.  To  be  sure  where  they  were 
to  be  raised  between  two,  and  no  more^  the  faYonr- 
able  presumption  was  in  support  of  cross  remainders ; 
where  between  more  than  two^  the  presumption  was 
against  them ;  but  the  intention  of  the  testator  migbt 
defeat  the  presumption  in  either  case. 

In  general,  he  believed,  in  devises  of  this  kind,  the 
intention  of  the  testator  was  in  favour  of  cross  re- 
mainders. But  there  roust  be  some  circumstances 
manifesting  such  intention.  In  the  present  case,  the 
.  testator  had  two  brothers  and  a  sister ;  if  he  meant 
his  estate  should  have  gone  to  his  heir  at  law,  there 
was  no  occasion  to  make  a  will ;  therefore,  it  was 
clear  he  did  not  mean  his  brother  John  should  take 
as  heir,  or  that  William  should  do  so.  But  he  meant 
that  his  sister  should  be  equally  an  object  of  his 
bounty.  It  was  clear  that  he  meant  no  division  should 
take  place  to  create  an  inequality  between  them  till  a 
failure  of  the  heirs  of  all  their  bodies.  He  therefore 
began  with  the  dispositioti  thus  :  ^'As  to  cM  my  tem- 
poral estate,  I  give  all  my  lands  to  my  two  brothers 
and  my  sister,  and  to  the  heirs  of  their  bodies  law- 
fully begotten." 

■ 

These  were  the  words  of  an  ignorant  man,  and 
the  will  was  inaccurately  drawn  ;  for  there  could  not 
be  a  limitation  to  two  brothers  and  a  sister,  and  to 
the  heirs  of  their  three  bodies.  The  court,  therefore, 
must  mould  them  as  near  to  the  intent  of  the  testator 
as  they  could.  The  lands,  he  said,  were  equally  to 
be  enjoyed  by  his  brothers  and  sister,  and  the  heirs 
of  their  bodies.    It  was  impossible  to  have  expressed 
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his  intention^  that  his  sister  should  take  equally  with 
bis  brothers^  more  plainly.  He  meant  his  estate 
should  continue  fettered  with  an  intait^  during  the 
existence  of  the  persons  then  in  beings  and  their 
issue  ;  and  that  his  heir  at  law  should^  take  nothing 
till  after  that  intail  was  determined  :  whereas^  if  the 
construction  were  to  be^  that  the  heir  at  law  should 
take  upon  the  failure  of  issue  of  any  one^  the  elder 
or  the  younger  brother^  as  the  case  might  happen^ 
would  then  take  a  fee  in  the  share  of  the  deceased 
brother  or  sister^  and  so  create  an  inequality^  which 
the  testator  never  intended  to  make :  for  it  was  limited 
to  them^  and  the  heirs  of  their  bodies^  and  for  want 
of  such  issue  :  want  of  issue  ^there  plainly  meant 
issue  of  all  of  them.  How  could  it  then  be  execut- 
ed^ but  by  raising  cross  remainders  ?  It  seemed  to 
be  as  strong  a  case  as  that  of  Wright  v.  Holford. 
The  other  judges  concurred^  and  the  court  certified 
that  these  were  cross  remainders  ^. 

T.  B.  being  seised  in  fee^  devised  all  his  manors^ 
&c.  to  all  and  every  the  daughter  and  daughters  of 
the  body  of  his  daughter  Martha^  and  the  heirs 
male  of  the  body  of  such  daughter  or  daughters^ 
equaUy  between  them^  if  more  than  one^  as  tenants 
in  common^  and  not  as  joint  tenants ;  and  for 
default  of  such  issue^  he  gave  and  devised  all  his 
said  premises  unto  his  right  heirs  for  ever.  Upon 
a  case  sent  out  of  Chancery  for  the  opinion  of  the 
judges  of  the  King's  Bench,  Lord  Kenyon  said,  that 
as  between  two  only,  it  should  be  presumed  that 
cross  remainders  were  intended  to  be  raised ;  but  if 
there  were  more  than  two,  it  was  necessary  to  resort 

'  ^  Phipardi7.  Mansfield,  Cowp.  797* 


556  Import  of  Words  and  PkraHB.    Chap.  IV. 

to  other  words  in  the  will  to  discover  an  intention  to 
raise  cross-remainders  :  but^  bere^  there  was  no  doubt^ 
from  the  words,  of  the  limitation  over^  but  that  the 
devisor  intended  to  raise  cross  remainders  between 
the  ^rand-daughters.  The  testator  clearly  intended 
that  the  whole  should  go  together ;  whereas^  if  no 
cross  remainders  were  raised  between  the  (pnnd* 
daughters^  it  would  go  to  the  right  heirs  by  sepanls 
portions  on  the  death  of  eacl^  grand-daughter^; 

Mr.  Justice  BuUer  said  this  was  a  stronger  case  for 
raising  cross  remainders  than  that  of  Phipard  t. 
Mansfield ;  for  here,  besides  the  words,  ^  for  default 
of  such  issue/  namely,  issue  of  all  of  them,  the  de- 
vise  over  is  of  all  the  devisor's  estates.  Now,  tbej 
could  not  all  go  together^  but  by  making  cross  re- 
tnainders  between  the  grand-daughters. 

The  court  certified,  that  the  daughters  of  Marthi 
took  estates  in  tail  male,  with  cross  remainders. 

A  person  devised  an  estate  to  all  and  every  the 
younger  children  of  Mary  Foxon,  begotten  or  to  be 
begotten,  if  more  than  one,  equally  to  be  divided 
among  them,  and  to  the  heirs  of  their  respective  bo* 
dy  and  bodies,  to  hold  as  tenants  in  common^  and  not 
as  joint  tenants.  And  if  the  said  Mary  Foxon  should 
have  only  one  child,  then  to  such  only  ehild^  and  to 
t^e  heirs  of  his  or  her  body  lawfully  issuing ;  and  for 
M-ant  of  such  issue,  he  gave  and  devised  the  said  pre- 
mises to  C.  N.  The  question  was,  whether  cron 
remainders  were  raised  between  the  younger  chikbes 
of  Mary  Foxon*. 

•  Athertonc.  Pye,  4 Term.  Rep.  710. 

*  V^atsoa  V.  Foxod^  2  East.  R.  30. 
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Lord  Kenyan  said,  that  where  cross  remainders 
were  to  be  raited  by  implication  between  two^  and  no 
raore^  the  presumption  was  in  fiiTonr  of  cross  remain* 
ders :  where  they  were  to  be  raised  between  mors 
than  two,  the  presumption  was  against  them ;  but 
that  presumption  might  be  answered   by   circum** 
stances  of  plain  and  manifest  intention  either  way. 
Whatever  was  declaratory  of  the  intention  of  the 
party,  he  took  to  be  expressed.    No  technical  words 
were  necessary  to  conrey  an  intention  ;  but,  if  taking' 
the  whole  instrument  together,  there  was  no  doubt 
of  the  party's  meaning,  the  court  arrived  at  the  con- 
clusion.   Now,  here  the  testator  set  out  with  devis^ 
ing  aU  his  farm,  &c.  to  his  daughter  and  grand- 
daughter for  their  lives,  remainder,  after  the  death  of 
the  survivor,  to  all  and  ev^y  the  younger  children  <^ 
Mary  Foxon,  if  more  than  one,  equally  to  be  divided 
amongst  them,  and  the  heirs  of  their  respective  body 
and  bodies  as  tenants  in  common :  and,  if  only  one 
child,  then  to  such  only  child^  and  the  heirs  of  his  or 
her  body,  &c, ;  and  for  want  of  such  issue  he  gave 
and  devised  the  said  premises  to  his  son-in-law,  C.  N. 
(what  he  meant  by  the  said  premises  was  evident,  and 
could  not  have  been  rendered  clearer  by  sayingi  all 
the  said  premises,   though  it  might  have  served  to 
multiply  words.)      Then,   after  several  limitations', 
and  for  want  qf  such  issue,  he  proceeds  to  divide  the 
estate  into  thirds,  to  go  to  different  persons :  till  then 
the  entirety  of  the  estate  was  to  be  preserved^  and 
all  was  to  go  over  at  the  same  time.    But  great  stress 
was  laid  here  upon  the  word  respective,  as  disjoining 
the  title;  and  the  authority  of  Liord  Hardwicke  was 
referred  to  in  the  cases  mentioned.    No  person  re-* 
garded  whatever  fell  from  that  great  Judge,  with  more 
reverence  than  he  did ;  but  it  was  unworthy  of  his 
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great  learning  and  ability^  to  lay  such  stress  as  he  \?a9 
stated  to  have  done^  on  the  word' '  respective.'  Cre- 
ating a  tenancy  in  common,  divided  the  title  as  much, 
whether  the  word  ^  respective'  was  used  or  not  And, 
as  to  what  might  have  been  said  by  other  Judges,  with 
reference  to  the  opinion  delivered  in  Comber  v,  HiQ^ 
and  Davenport  v,  Oldis,  in.  subsequent  cases  where  the 
word  'respective' did  not  occur;  feeling  themselves 
right  on  the  principle  on  which  they  proceeded,  it 
was  not  to  be  wondered  at,  that  they  were  desirous  ai 
reUeving  their  own  minds  from  the  weight  of  Lord 
Hardwicke's  opinion :  but  it  was  too  much  to  infer 
from  thence  that  those  Judges,  therefoire,  approved 
of  his  opinion,  or  that  their  judgments  were  govern- 
ed solely  by  that  consideration.  In  the  case  of  Ather- 
ton  V.  Pye,  the  devise  over,  in  default  of  such  issue, 
was  of  all  the  testator's  said  lands :  and  stress  was 
laid  by  some  of  the  Judges  on  the  word  a//,  in  sup* 
port  of  raising  cross  remainders  between  the  issue, 
he  would  not  say  by  implication,  but  by  what  the 
Judges  collected  to  be  the  intention  of  the  testator. 
But  the  word  '  all '  was  not  decisive  of  that  case, 
and,  in  truth,  made  no  difference  in  the  sense ;  for 
a  devise  over  of  the  said  premises,  or  the  premises, 
or  all  the  said  premises,  meant  exactly  the  same 
thing.  Admitting,  therefore,  the  general  rule,  that 
the  presumption  was  not  in  favour  of  raising  cross 
remainders  by  implication  between  more  than  two, 
still  that  was  upon  the  supposition,  that  nothing 
appears  to  the  contrary,  from  the  apparent  inten- 
tion of  the  testator.  He  had  no  doubt  here,  but 
that  the  testator  intended  to  give  cross  remainders 
among  the  issue  of  M.  F,  The  devise  over  of  the  pre- 
mises meant  aU  the  premises.    He  intended  that  all 

•  3  SCmnge,  MO. 
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the  estate  shoald  go  over  at  the  same  time.  He 
thought  Lord  Mansfield's  quarrel  with  Davenport  v. 
Oldis  well  founded ;  and  he  agreed  with  the  cases  of 
Wright  V.  Holford,  and  Phipard  v.  Mansfield  ;  and 
he  could  not  distinguish  this  case  from  those.  He 
was  clearly  of  opinion^  that  the  intention  of  the  tes- 
tator was  the  polar  star^  by  which  the  court  should 
be  guided  in  the  construction  of  wills^  where  no  law 
was  infringed^  Ac.  Here  the  intention  was  clear  to 
give  cross  remainders.  The  other  Judges  concur- 
red; and  judgment  was  given  accordingly. 

Thus  it  appears^  therefore,  that  by  a  series  of  JJ *^*J^Jp. 
weighty  decisions,  the  severe  doctrine  of  opposing  the  P^^'j'JlJf** 
implication  of  cross  remkinders  between  more  than  ^<"^  o^ 

^  cross  re- 

two,  has  entirely  given  way  to  the  principle  of  con-  mainders 

suiting  the  testator's  intention,  without  regard  to  tech-  morcUiaii 

^  two,  has 

nical  phraseoloffY .   If  the  obiect  of  the  testator  by  the  given  way 

V.  1      .  1^   i  totheprin. 

limitation  over,  after  the  devise  to  the  persons  before-  cipie  of 

•  .i  consulting 

named  to  take  as  tenants  m  common  m  tail,  appears  the  testa- 

tor's  inteB— 

to  be  to  limit  the  estate  entire  and  unbroken  to  those  tion. 
in  remainder,  and  not  till  after  the  failure  of  all  the 
issues  of  the  persons  so  previously  entitled  as  tenants 
in  common,  to  efiectuate  that  intent  cross  remain- 
ders will  be  implied  among  such  tenants  in  common. 
And  very  slight  verbal  particularities  have  been  con- 
sidered as  marks  of  such  intention.  Thus  in  Roe  v. 
Clayton  ',  it  seemed  to  weigh  much  with  the  court 
that  the  limitation  over  was  a  devise  of  all  the  estate. 
And  in  the  subsequent  case  of  Doe  d.  Gorges  v. 
Webb  ^  where  the  testatrix  devised  the  premises  to 
her  daughters  as  tenants  in  common,  and  the  heirs  of 
their  bodies,  and  in  default  of  such  issue,  gave  the 
same  to  her  own  right  heirs  for  ever;  the  word 

f  6  East^  628.  «  1  Taunt*  334. 
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'  same'  was  considered  as  sbewing  that  the  testator 
meant  to  give  all  together  to  the  devisee  over. 

In  a  very  late  ease  in  Chancery  \  hoi^ever^  Lord 
Eldon  did  not  seem  to  think  the  reasoning  firosi 
these  expressions,  '  aU/  or  '  all  the  premises/  or  '(Ae 
Sdme/  very  satisfactory.  But  his  Lordship  fulljr 
adopted  the  opinions  of  the  Judges  in  the  later  cssei, 
as  to  the  improper  stress  laid  by  Lord  Hardwicke,  in 
Davenport  v.  Oldis  *,  on  the  purport  of  the  words  seve- 
ral and  respective  in  the  devise  to  the  persons  and 
their  issues  in  tail ;  since  the  words  ^^  to  take  as  te« 
nants  in  common^"  do  equally  without  these  wonb 
import  estates  in  severalty;  and  the  estates  of  tenants 
in  common  do^  as  such,  without  more  words,  descend 
to  their  issues  respectively. 

Upon  the  whole  it  may  be  doubted  whether,  con' 
sistently  with  the  spirit  of  the  modern  cases  upon 
this  sul^ect,  which  evidently  shew  a  strong  disposi- 
tion to  take  cases  out  of  the  influence  of  the  supposed 
rule  of  presumption  against  the  implication  of  cross 
lemttinders  between  more  than  two,  such  distinction 
between  the  cases  gi'ounded  on  the  difierence  of  num^ 
ber  has  in  reality  any  longer  a  practical  existence  ; 
for  it  will  be  difficult  to  understand  the  proposition 
that  the  coorts  lean  one  way,  and  the  presumption  of 
hrar  another.  And  it  must  be  difficult,  if  not  impos^ 
sible,  to  apply  this  supposed  difference  of  presump- 
tion to  those  numerous  cases  where  the  devise  is  not 
to  individvals  named  and  ascertained,  but  to  the  (u- 

^  G^ecn  0.  Stephens,  17  Vez.  Jan.  64. 
*  I  Atk.  579.  S90.    8se  also  Comber  v.  HQl,  2  Sftraii|e,  W* 
aad  Williams  «•  Browne^  996. 
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4are  children  of  persons  having  none  at  the  time  of 
the  devise ;  for  if  th€;3e  presumptions  are  to  be  con- 
.sidered  as  founded  upon  the  intention  of  the  testator^ 
.such  intention  in  the  case  last  supposed  mu3t  be  in- 
ferred as  provisionally  and  in  prospect  contemplating 
the  possible  alternative  of  the  objects  of  the  devi&Q 
being  two  and  no  more^  or  above  that  number^  and 
trailing  for  a  different  construction  as  the  event  may 
4ihape  the  case. 


Section  VI. 


Bj/  what  words  an  Estate  for  Kfe  only  mill  pass. 

IT  seems  to  be  a  safe  and  fundamental  principle  in 
the  construction  of  wills^  that  it  shall  be  made  accord- 
ing to  the  rules  of  the  common  law  in  respect  to  estates 
limited  or  conveyed  by  deeds,  unless  there  is  some* 
thing  clearly  to  be  collected  from  the  will  itself  dis- 
closing a  different  intention  in  the  testator  (1).  And 
it  will  be  useful  as  a  check  upon  the  zeal  sometimes 
discovered  for  executing  the  supposed  intention  of  a 
testator^   to  remember   Lord  Chancellor .  Harcourt's 


(1)  Garth.  5.  per  Bridgman^C.  J.  who  cites AVild's  case,  6  Rep, 
)6«  in  support  of  theposltioiit    - 

3^ 
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obsenration  in  Bale  v.  Coleman  ^  that  '^  the  intent 
which  ought  to  govern  must  be  a  certain  and  mani- 
fest intent^  and  not  an  arbitrary  one ;  it  mast  be  ac- 
cording as  it  appears  upon  the  will^  and  according  to 
the  known  rules  of  law  ; — it  is  not  (o  be  left  to  a  ki* 
titude^  and  as  it  may  be  guessed  at/'  (2) 

*  See  Vin.  Abr.  tit.  Der.  (D.  b.)  7  MSS.  Rep.     ^ 


General  (2)  The  following  general  rules  respecting  the  construction  of 

the  con-       Wills  seem  to  be  pretty  steady  in  their  application. — The  constmc- 
rtnicUonof  ^j^^  ^f  ^^g  j^^g^  y^  ^^  g^me  in  courts  of  law  and  equity,  1  Bl. 

Rep.  377.  Words  tending  to  disinherit  the  heir  at  law,  will  not 
hare  that  effect,  unless  the  estate  is  completely  derised  to  another. 
Dougl.  763.  The  common  expression  in  the  books  that  an  heir 
shall  not  be  disinherited,  except  by  express  words,  or  necessaiy 
implication,  is  incorrect :  the  proper  terms  of  the  rule  are,  that  the 
intent  of  the  testator  ought  to  appear  plainly  in  the  will  itself,  other- 
wise the  heir  shall  not  be  disinherited.  Moon  d.  Fag  t>.  Heaseman, 
Willes,  141.  And  where  there  is  no  ambiguity  it  has  long  ago 
been  said  by  great  authority,  that  a  devisee  is  as  much  favoured  as 
an  heir  at  law.  6  Mod.  133.  2  Yem.  340.  per  Holt  C.  J.  in  Falk- 
land V.  Bertie.  The  order  of  words  is  not  to  be  regarded,  but  a 
transposition  may  be  made  to  render  a  limitation  or  disposition  sen- 
sible, Hob.  75.  Spark  v.  Purnell,  2  Vez.  32.  East  xJ.  Cook,  id. 
74.  Duke  of  Marlborough  o.  Lord  Godt)lphin,  id.  248.  and  see 
Brice  v.  Smith,  Willes,  1.  In  respect  to  which  a  court  of  equity 
.  has  no  more  poWer  than  a  court  of  law.  And  this  can  only  be  done 
to  come  at  the  meaning  of  the  testator,  and  not  to  altejr  or  affect  the 
operation  of  the  devise:  it  ought  never  to  be  done  where  the- 
words  are  plaii^and  sensible,  much  less  to  let  in  different  devisees 
or  legatees  in  a  wUl :  iTor  to  do  that  would  be  to  make  a  new  will| 
ibid,  et  vrd.  2  I-.eon.  165.  Blackler  v.  Webb,  2  P.  Wms.  384. 
Repugnant  words  may  be  rejected,  Boon  v.  G>rnyforth,  2  Vez. 
278.  Cole  t>.  Rawlinson,  2  Lord  Raym.  831 .  The  devise  of  a 
trust  is  to  be  construed  in  the  same  manner  as  that  of  a  legal  es- 
'tate,  and  not  to  be  varfed  by  subsequent  aecidtats*    AtliiiSfm  t. 


Sect.  6.    By  %»kat  word$  an  Eitatefw  UJk  will  pass.        pt^ 

If  there    are    no   expressions  in    n  will  giyijiig  Ftore 
in  direct  .terms  an   estate  of  inberkance,  nor  finy  do  word* 
plain   grounds  fqr   inferring  an   intention    to   give  fohentancc 
•ucfa  e^tate^  nothing  passes  away  from  the  heir  4it  |rround«for 
law  beyond  an  estate  for  life.     Therefore,  as  before  an^^? 
has  been  ob^rved,  a  deviBe  of  land  to  a  person  ge-  do°tt»*dt. 


HntohiaioD,  3  P.  Wms.  259.  The  Intentof  tbe testator  i9>tobe  ^ 
mle  of  constnictioD  if  the  words  will  bear  itdut;  but  if  the  force  of 
the  words  be  such  that  the  intent  cannot  be  complied  with,  the  rate  gf 
law  mast  take  place,  Brownsword  v.  Edwards,  d  Yez.  248.  Loose^ 
general,  and  doubtful' words  may  be  rejected  as  surplusage,  wheip 
thej  oppose  a  plain  precedent  deyise,  or  the  broad  and  nanifesliiiteat 
of  the  testator.  Hob.  65.  6  Mod.  112.  Wills  should  be  so  construed 
as  to  preserve  estates  in  the  intended  channel  of  descent,  Cro.  Car. 
186. 1  Leon.  285.  2  VefE.  915.  2Str.  798.  Effect  ought  to  begiTen^ 
if  possible,  to  the  wh^leyvWU  and  a  codicil  is  to  be  considered  as  pact 
of  it,  Gray  v.  Miuetborpe,  [3  Vez.  Jun.  105. ;  and  a  constructipfi 
may  be  made  to  support  the  intention  upon  < the  ^oie  will  even 
against  strict. grammatical  rules,  11  Vez.  Jun.  148.  ,But  an  expre^ 
disposition  cannot  be  controuled  by  inference,  Collett  vMjawrence, 
1  Vez.  Jun.  2^9.  Words  of  desire  are  of  im|ieratiTe  obligatic^n, 
if  the  object  be  certain,  Eccles  v.  England,  Prec.  in  Qh.  200. 
Harland  v.  Trigg,  1  Bro.  C.  C.  142.  Pierson  v.  Gan^tt,  2  ,Bro. 
C  C.  38. ;  unless  there  is  plainly  a  discretion  intended  to  be  given, 
Cunlifie  r.  Canliffe,  Ambl.  686.  Morris  v.  the  Bishop  of  Darham, 
10  .Vez.  Jun.  522.  If  a  testator  uses  technical  phrases,  he  must  l^a 
supposed  to  understand  them,  unless  by  other  parts  of  tbe  will  he 
manifests  the  contrary,  Phillips  v.  Garth,  3  Bro.  C.  C.  60.  Green 
9.  Howard,  1  Bro.  C.  C.  31.  3  Bro.  C.  C.  234.  And,  pnn>i  fade, 
words  must  be  understood  in  their  iegal  sense,  unless  a  confi^jy^ 
iotent  plainly  f*ppear,  Holloway  v.  HoUoway,  5  V^z.  Jun.  401. 
It  b.  an  universal  rule,  that  words  having  an  obvious  construction, 
are  not  to  ,be  rejected  ujpon  a  suspicion  that  the  testator  did  not 

m 

kAOw  ^hathe  meant  by  them,  JVIilner o.Slater,  8  Vez.  Jun.  295.  }{ 
^testator  expresses  himself  incorrectly  the  court  will  supply  proj^er 
;wx>j;df )  if  the^ineiuupg  ijlstinaly  appear,  Dodson  v.  fi%y,  ^Bro,  C.  C. 
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▼i8e«  takes  nerally  ^  disposes  of  nothing  but  an  estate  for  the  life 
tetc  for      of  the  devisee^  and  the  addition  of  the  word  '  assirns' 

life.  .       , 

will  not  enlarge  it.     Accordingly^  if  a  man  devise  in 
the  following  manner*^      *'  I  devise  Black  Acre  to 

*  Fairfax  v.  Heron,  Free,  in  Ch.  08. 


*  Vin.  Abr.  tit.  Der.  (Q.  a).  Bat  if  a  man  derise  Black 
Acre  to  one  in  tail,  aod  also  White  Acre,  the  deTisee  wiH  liaTe  an 
estate  tail  in  White  Acre  also,  lor  this  is  all  one  sentence^  ibid. 
And  so  it  has  been  held  that  if  in  the£rst clause  no  devisee  is  namedy 
as  where  a  testator  says,  ^^Item,  I  give  the  manor  of  D.,  Item,  I 
five  the  manor  of  S.  to  J.  K.  and  his  heirs,'*  this  shall  be  referred 
to  both  the  manors,  and  J.  K.  wiU  hare  the  ilee  in  both.    Ibid. 


404,  Doe  d.  Leach  v.  Mecklem,  6  East,  486.  Bot  mistdies  in  a 
win  are  nerer  to  be  intended  if  a  reasonable  construction  can  be 
found  out,  Purse  v.  Snaplin,  1  Atk.  41^.  General  words  will  be 
controuled  to  render  the  whole  will  consistent,  Whitmore  v.  Trelaw- 
nej,  6  Vez.  Jun.  1^.  Where  there  is  no  connection  by  gramma* 
tical  construction,  or  by  direct  words  of  reference,  or  by  the  de- 
claration of  some  common  purpose,  between  distinct  derises  in  a 
will,  the  special  terms  of  one  derise  cannot  be  drawn  in  aid  of  the 
construction  of  another,  though  in  its  general  terms  and  import  it 
may  be  similar,  and  apply  to  persons  standbg  in  the  same  degree 
of  relationship  to  Che  testator,  Wright  ex  dem.  Comptcn  v.  Comp- 
ton,  0  East,  207.  In  trying  the  meaning  of  phrases  used  in  a  will 
all  circumstances  may  be  looked  at,  in  whidi  the  court  might  have 
been  called  upon  to  determine  the  meaning  of  the  same  phrases  ap* 
plied  to  a  different  state  of  facts,  Earl  of  Radnor  o.  Shafto,  11 
Yezr  Jun.  457. 

Every  word  ought  to  hare  an  effect  if  possible,  and  not  incon- 
fistent  with  the  general  intention,  which  if  manifest  is  to  controul, 
Blandford  v.  Blandford,  Roll.  R.  319.  Constantine  o.  Constantinf^ 
6  Vez.  Jun.  100.  The  general  words  of  a  wiU  may  be  restrained 
in  cases  where  it  appears  that  the  derisordid  not  intend  ti^use  them 
H  their  genend  sense^  Strong  v.  Teate,  %  Bvr.  91%  and  Doe  on 
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tny  daughter  F.  and  (he heirs  of  her  body  begotten; 
Item^  I  devise  to  my  said  daughter  White  Acre;*'  the 
daughter  shall  have  but  an  estate  for  life  in  White 
Acre ;  for  the  word '  item'  has  not  th^  force  of  the 
words  *  in  the  same  manner/  or  '  in  form^  prsedicta^' 


flem,  Reade  Vi  Reade,  8  T.  R.  118.;  but  the  safest  coarse  is.  to 
abide  by  the  words ;  unless  upon  the  whole  will  there  is  some- 
thing amounting  almost  t(y  demonstration,  that  the  plain  meaning 
of  the  words  is  not  the  meaning  of  the  testator,  9  Yez.  Jun.  305. 
In  erety  wiU  there  is  a  tacit  condition  both  in  law  and  equity, 
that  whoever  would  derive  a  benefit  under  it  must  acquiesce  in 
the  whole  of  it,  however  disjointed  the  parts,  Molyneoz  v.  Scott,. 
1  Bl.  Rep.  377. 

Croke,  Justice,  laid  down  three  vules  which,  he  said,  if  ob- 
serred,  would  open  all  the  doors  in  every  will :  1st.  No  will  ought 
to  be  construed  per  parcella  but  by  the  entirety ;  2d.  No  contra- 
riety or  contradiction  to  be  admitted ;  3d.  No  nugation,^  nor  any 
thing  nugatory  ought  to  be  in  a  will ;  2  Bulst.  L78. 

The  same  word  in  different  parts  of  the  same  will  should  be  con- 
strued in  the  same  sense,  "Whitmore  o.  Lord  Craven,  2  Ch.  Gi.  169. 
unless  the  general  intention  calls  strongly  for  a  difference  of  con- 
struction ;  and  sometimes  they  may  have  a  different  force  as  applied 
to  different  stibjeds,  Forth  o.  Chapman^  2  Vez.  016.  It  is  an  ordi* 
nary  rule  that  where  a  former  clause  in  a  will  is  eapressypoiithe^ 
and /lor/tcu/ar,  a  subsequent  clause  shall  not  enlarge  it,  Roberts  v, 
Kiffin,  Barn.  C.  R.  261.  Constructions  of  wills  shall  be  mada 
according  to  estates  at  common  law  by  deedy  unless  something  in 
the  intent  of  the  yviU  appear  to  the  contrary,  Carth.  5.  per  Bridg- 
man,  C.  J.  cites  6  Rep.  16.  Wild's  case.  Wills  in  general  are 
construed  from  the  making^  unless  circumstances,  or  the  tenor  of 
them,  shew  that  the  construction  should  be  from  the  death^  but  the 
Mermediate  time  is  not  to  be  regarded,  1  Yez.  295. 

The  intention  of  a. testator  must  be  construed  in  consistency 
with  the  rules  of  law,  so  as  not  to  be  considered  as  intending  to 
limit  a  fee  upon  a  fee ;  or  to  create  a  perpetuity ;  to  make  a  chat- 
tel descendible  to  hein^  to  put  the  freehold  in  abeyance;  ^rte 
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vrKi(^^  tfovtld  be  tantambiiht  to  repeating  the  wMdii  el 
liftiHation. 


And  if  i  mtin,  i£i4ed  in  fed  of  a  hou!^  and  hak4. 


prerent  a  tenant  in  tail  from  suffering  a  recorery,  Hodgson  o«  Am* 
brose,  Dong.  341. 

If  words  admit  of  ft  two^fold  constrnction,  the  rale  h  to  tdopC 
•iich  as  tend  t6  fnake  good  the  Instniment,  eren  in  the  case  of  t 
aeedy  miicK  more  Of  a  will.  The  intention  of  a  testator  is  not  to 
fail  because  it  cannot  take  effect  to  the  fall  extent,  bat  it  is  to 
t^ork  as  far  as  it  can,  Atkinson  v,  Hutchinson,  S  P.  Wms.  259* 

Awiilis  not  to  be  controuled  on  account  of  an  unmeritorioas  ob* 
ject ;  nor  does  the  amount  of  property,  nor  the  want  of  prodenct 
ia  the  disposition,  afford  a  fair  ground  for  controuling  a  will,  Tfael-' 
luson  o.  Woodford,  4  Vez.  Jun.  31^,  313.  3^9.  340. 

Where  the  trhole  property  is  given  with  a  particular  interest  out 
of  it,  it  operates  by  way  of  exception  out  of  the  absolute  pro> 
perty ;  and  where  ah  absolute  property  is  giren,  and  a  pftrticular 
interest  in  the  n^edn  time,  as  until  the  devisee  shaH  come  of  age, 
and  wh^n  h(9  Shall  be  of  age  then  to  him  and  his  heirs,  the  rule  is 
that  it  Khali  hot  operate  as  a  condition  precedent,  but  as  the  des* 
eription  of  the  time  when  the  remainder-man  is  to  take  in  posses- 
aion,  dt>odtitle  v.  Whitby,  1  fturr.  5t8.  Boraston's  case,  3  Rep.  W. 
Dbe  b.  Lea,  5  T.  tl.  41.  Hanson  t.  Grahada,  6  Vez.  Jan.  289* 
L&ttfe  o.  Ooudge,  9  Vc2.  Jun.  32t. 

<  And'  taaust  be  read  as  ^  or,'  wher^  It  is  necessary,  to  put  area- 
ion&ble  construction  on  the  will,  2  Atk.  €43.  Read  v.  Snell,  1  P. 
Wmk.  434.  and  note  ^.  3  Atk.  86.  193.  408.  or  where  it  is  neces* 
sarjr  to  give  effect  to  all  the  words,  7  Vcz.  Jun.  459.  3  Vet.  Jun. 
4.50.  6  Vez.  Jun.  311.  So  'or  *  is  sometimes  to  be  read  ks  a  copu* 
Ifttive,  Cro.  El.  5^5.  PoUiBxfen,  645.  2  Str.  1175.  3  Atk.  390. 
i  V^lls.  140.  9  Ea&t,  366.  6  Vet.  Juu.  341.  and  a  disjunMitiB  Ht 
the  end  of  a  period  shall  not  disjoin  the  preceding  sentences,  if 
did  intent  is  ligaiust  it,  ^  Atk.  391.  H  Vez.  Jun.  112.  Atide- 
liteet  ^hidl  b^  rejected  if  repugnknt ;  not  if  it  din  be  reconciled  and 
Biadft  restrictive,  t^ilsoh  \s  Mbunt,  '3  Ves.  Jtib.  IM.  Ruiubold 
h.  tUmbold,  id.  65. 
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makes  his  wUl  in  this  manner^  ''  I  devise  the  moiety 
of  my  hpuse  to  my  wife  for  her  life ;  Item^  I  devise 
the  other  moiety  of  my  house  to  J.  S. ;  Item^  I  de- 
vise  to  J.  S.  all  the  said  house,  and  all  the  land  that 
appertains  to  it  after  the  death  of  my  said  wife ;"  J.  S. 
will  take  only  an  estate  for  life  in  the  premises  after 
|he  death  of  the  wife  *. 

So  if  I  devise  Black  Acre  to  J.  S.  Item^  I  devisf 
White  Acre  to  J.  S.  and  his  heirs^  it  is  only  an  estate 
for  life  in  Black  Acre ;  for  the  Item  has  no  depepd- 
^nce  qpbn  the  first  clause^  but  is  distinct  and 
•everal* 

The  pases  of  Denn  v.  Gaskin^  and  Right  v.  Side- 
botham  ^  have  been  already  produced  as  instances  of 
the  rule  which  will  not  suffer  a  greater  estate  than  for 
the  life  of  the  devisee  to  pass  by  a  will  without  proper 
words  of  limitation^  or  a  plain  indication  on  the  face  of 
the  instrument  of  an  intention  in  the  testator  to  give 
an  inheritance.  The  words  of  Lord  Mansfield  in  the 
last-mentioned  case  are  very  declarative  of  the  law 
€m  this  subject. 

''  I  verily  believe/'  said  his  Lordship,  ''  that  almost 
in  ^very  case,  where,  by  law,  a  general  devise  of  * 
lapds  is  reduced  to  ^n  estate  for  life,  the  intent  of 
the  testator  is  thwarted;  for  ordinary  people  do 
not  distinguish  between  rjeal  and  personal  property. 
The  rule  of  law,  however,  is  established  and  certain^ 
th^t  express  words  of  limitation,    or  words  tanta- 

•  Vln.  Abr.  ^.  Dey.  (Q.  a.)  *  Cowp.  667.  ante,  Sect  4. 

*  Dofigl.  759.  ufite^  Seet.  4. 
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mounts  are  necesiiury  to  pass*  an  estate  of  inhaitanc^ 
'  all  my  estate/  or  '  all  my  interest/  wiU  do ;  but  ^  aM 
my  lands^  lying  in  suctar  a  plaeei'  is  not  sufficient ; 
such  words  are  considered  merely  descriptive  of  tbe 
local  situation^  and  only  carry  an  estate  for  life ;  nor 
are  words^  tending  to  disinherit  the  heir  at  law^  sof- 
ficient  to  prevent  his  takings  unless  tbe  estate,  is  given 
to  somebody  else.  I  have  no  doubt^  but  that  the  tes- 
tator's intention  here  was  to  disinherit  his  heir  at  law, 
as  well  as  in  the  case  of  Denn  v.  Gaskin  ;  but  the 
only  circumstance  of  difference  between  Chat  case 
and  thts^  and  which  has  been  relied  on  as  in  favour 
of  the  defendants^  if  the  testator  had  any  meaning 
^y  it^  (which  I  do  not  believe  he  had)  rather  turns 
the  other  way ;  because  he  uses  different  words  in 
devising  different  parts  of  his  estate.  I  think  we  are 
bound  by  the  case  of  Denn  v.  Graskin."  Judgment 
that  the  widow  took  only  a  life  estate  in  the  last-menr* 
tioned  premises. 

So  in  another  CAse,  where  C.  B.  b^ing  seised  and 
possessed  of  freehold  and  leasehold  property^  lying 
contiguous^  and  demised  together^  made  his  will  and 
devised  to  his  wife  all  his  freehold  and  leasehold  mes* 
snages^  &c.  and  all  his  estate  and  interest  therein^ 
for  and  during  her  natural  life^  and  after  her  decease, 
he  devised  the  said  messuages  to  his  sisters-in-law^ 
M.  S.  and  M.  B.,  as  tenants  in  common ;  but  in  case 
his  mother  should  give  any  disturbance  to  his  wife, 
then  his  will  was,  that  the  same  should  go  to  his  kins^ 
^  man,  W.  B..,  his  heirs  and  assigns  for  ever ; .  and 
charged  his  estate  with  the  payment  of  all  his  Just 
debts,  to  be  paid  out  of  the  yearly  rents  of  his  estates 
by  his  said  wife.    Lord  Mansfield  6aid,  there  were  no 


SfiCT.  6.    By  what  wards  an  Estate  for  life  will  pass.        5G9 

wordsr  of  limitation  added  to  thkr  devise^  and  there- 
fore^  that  it  was  clear^  by  the  rule  of  law^  that  it  was 
only  an  estate  for  life,  unless  it  could  be  found  from 
the  whole  of  the  will  taken  together^  and  applied  to 
the  subject  matter  of  this  devise^  that  the  testator's 
intention  was  to  give  a  fee ;  and^  accordingly,  judg- 
ment that  the  sisters-in-law  took  only  an  estate  for 
life'. 

Sir  R.  Worsley,  being  seised  in  fee  of  the  pre- 
mises in  question,  devised  them  to  trustees^  upon 
trust  that  they  should  stand  seised  thereof,  to  the  use 
of  his  grandson  Robert,  Earl  of  Granville,  for  life, 
remainder  to  his  first,  and  other  sons  in  tail  male ; 
remainder  to  Lady  Carteret  for  life ;  remainder  to 
her  first  and  every  other  sons  in  tail  male,  and  in  de^ 
fault  of  such  issue,  ''  to  the  use  of  all  and  every  the 
daughter  and  daughters  of  the  body  of  the  Lady 
Carteret,  lawfully  issuing,  as  tenants  in  common,  and 
not  as  joint-tenants,  and  in  default  of  such  issue^  to 
the  use  and  behoof  of  his  own  right  heirs  for  ever  '. 

Lady  Carteret  had  one  daughter.  Lady  Catherine 
Hay ;  and  the  question  was,  what  interest  she  took 
under  this  devise  ?  A  case  was  sent  out  of  Chancery 
to  the  Court  of  King's  Bench,  for  their  opinion. 

Lord  Kenyon — ^The  genend  rule  which  is  laid 
down  in  the  books,  and  on  which  alone  courU  can 
with  any  safety  proceed  in  the  decision  of  questions 
of  this  kind,   is,  to  collect  the  testator's  intention, 

'  Roe  9.  Blackett,  Cowp.  235. 

f  Hay  V.  Earl  of  CoTeDtry,  3  Term  Rep.  83. 
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from  the  words  he  ha^  used  ia  his  wili^  and  not  from 
eonjecturo.  It  is  qot  necess^y  that  any  (ecbmcal  or 
artificial  form  of  words  should  be  used  in  a  will ;  but 
we  roust  collect  the  meaning  of  the  testator  from  those 
words  which  he  has  used^  and  cannot  add  wordf 
which  he  has  not  used.  The  objection  then  occurs 
in  this  case^  ^^  voluit  sed  non  dixit/'  The  platntiff's 
argument  goes  to  shew^  that  the  daughters  took  es- 
tates in  tail  general;  but  that  could  not  have  been  the 
intention  of  the  devisor^  as  no  such  estate  is  given  in 
any  part  of  the  will^  and  the  devisor  has  totally  laid 
aside  the  daughters  of  the  first  devisee^  and  the 
daughters  of  his  sons.  The  words  here  used^  tech- 
nically considered^  only  confer  an  estate  for  life  oa 
Lady  Catherine  Hay.  It  has  been  argued  that  we 
may  presume  an  intention  in  the  devisor^  from  other 
parts  of  the  will^  to  give  estates  in  succession  to  the 
daughters ;  but  I  cannot  find  any  words  to  warrant 
auch  a  construction.  If^  indeed^  the  word  '^such* 
had  not  been  introduced  into  this  clause^  we  might, 
perhaps^  have  said  that,  as  'issue'  is  'genus  genera- 
lissimum/  it  should  include  all  the  progeny,  but  here 
the  word  'such'  is  relative^  and  restrains  the  words 
which  accompany  it. 

The  certificate  wap^  that  Lady  Catherine  Hay  took 
an  estate  for  life. 

wiiere  With  respect  to  the  consequence  of  charging  the 

though  the         ^  •  i    ^«  ^      n  ^ 

land  u       estate  with  the  payment  of  a  gross  sum  of  money, 
onbTiite   or  of  debts  or  annuities/  it  has  been  shewn  upon 
^Less,       what  principle  this  is  considered  as  conferring  the 
fee-simple  upon  the  devisee,  without  words  qf  limita- 
tion.    But  it  is  laid  down  in  Collier'^  case,  that  a 
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ige  to  0  person,  to  the  intent  thfit  with  the  profits 
shoahi  edocate  his  daughter  ^  or  of  the  profits  of 
land,  pay  to  oniB  so  much,  and  to  another  so 
ch,  was  but  an  estate  for  life,  for  he  was  sure  to 
ve  no  loss  ^  A  distinction  which  has  ever  since 
en  acknowledged,  though  the  courts  have  occa- 
onally  felt  themselves  embarrassed  on  the  applica* 
on  of  it.  Where  a  testator  devised  all  his  lands, 
nements  and  messuages  whatsoever,  after  his  debts, 
legacies,  and  funeral  expenses  were  discharged,  to 
T.  M. ;  it  was  said  by  Portescue  M.  R.  that  here  the 
debts  were  not  at  all  events  charged  upon  the  real 
estate,  but  only  contingently,  if  the  personal  estate 
should  be  deficient ;  and  therefore  it  did  not  come  up 
to  the  cases  cited  of  a  gross  sum  to  be  paid  out  of 
land,  and  consequently  gave  no  more  than  an  estate 
for  life  to  the  devisee  ^. 

And  in  another  case,  where  a  testator  devised  as 
follows  :—^''  I  give  and  devise  unto  N.  Lister,  all  that 
my  customary  estate,  &c.  and  all  the  rest  of  my 
lands,  tenements,  and  hereditaments,  either  freehold 
or  copyhold,  whatsoever  and  wheresoever ;  and  also 
all  my  goods,  chattels,  and  personal  estate,  of  what 
nature  or  kind  soever,  after  payment  of  my  just 
debts  and  funeral  expenses,  I  give,  devise  and  be- 
queath the  same  unto  my  wife  Sissily  Carr,**  and  ap- 
pointed her  sole  executrix.  The  question  was,  whe- 
tber  Sissily  Carr  took  an  estate  in  fee  or  only  for 
lift'. 

^  Bacon  o.  Hill,  Cro.  EIik.  407.  ^ 

*  6  ilep.  16  a. 

^  Merson  v.  Blackmore,  2  Atk.  340, 

*  Denn  v.  Mellor,  5  Term.  Rep.  568* 
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Lord  Kenyon  said  that  where  ajevisee  is  directed 
to  pay  an  annual  rent  charge^  or  a  solid  sum  to  ano- 
ther person^  out  of  the  estate  devised^  it  had  been 
properly  decided  that  the  devisee  should  take  a  fee^ 
because  he  might  be  a  loser  unless  the  estate  in  bis 
hands  were  at  all  events  sufficient  to  enable  him  to 
bear  those  charges.  Where  a  sum  of  money  was 
given^  it  might  be  payable  before  the  rents  became 
due :  and  where  an  annual  charge  was  made  op  the 
estate^  it  might  continue  beyond  the  life  of  the  de« 
visee^  and^  therefore^  it  was  necessary^  in  both  those 
eases^  that  the  devisee  should  have  a  permanent  fiind. 
This  case  had  been  compared  to  that  of  Doe  v.  Ri- 
chards*^ but  there  the  words  were^  '^my  legacies  and 
funeral  expenses  being  thereout  paid;"  which  im- 
ported that  those  sums  were  to  be  paid  by  the  devisee 
out  of  the  interest  given  to  her  :  and  if  she  had  died 
immediately  after  the  devisor^  and  had  only  taken  a 
life-estate^  the  fund  out  of  which  she  was  to  bear 
those  charges  might  have  failed.  The  court  was 
therefore  compelled  to  make  that  decision^  and  he 
was  BOW  perfectly  satisfied  with  it.  But^  in  the  ease 
before  the  court,  the  words  of  the  will  wfere,  ^'  after 
payment  of  my  just  debts  and  funeral  expenses." 
Now,  supposing  the  devisor  had,  in  the  beginning  of 
the  will,  charged  his  debts  and  funeral  expences  on 
his  real  estate,  and  bad  then,  after  a  series  of  limita- 
tions,  devised  to  his  wife,  in  the  words  now  used,  it 
could  not  have  been  contended,  that  such  a  charge 
on  the  real  estates  would  have  passed  the  fee  to  his 
wife  ;  and  if  not,  the  place  in  which  the  same  words 
were  introduced,  could^not  vary  the  question.     He 

-  s  T.  R.  356. 
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admitted  that  the  real  estate  was  t:harged  with  the 
payment  of  debts  and  funeral  expenses/  if  the  per* 
lonalty  was  not  sufficient  for  that  purpose ;  but  there 
were  no  words  charging  Hie  estate  in  the  hands  of 
the  wife,  with  the  payment  of  those  debts.  This; 
therefore,  essentially  distinguished  the  present  case 
from  that  of  Doe  v.  Richards ;  for  there^  the  debts  were 
to  be  paid  by  the  devisee/  and  were  a  charge  on  the 
estate  in  his  hands  ;  whereas  here^  the  debts  were  no 
charge  on  the  devisee.  Judgment  was  given^  that 
Sissily  Carr  took  only  an  estate  for  life. 

On  a  writ  of  error  in  the  Exchequer  Chamber, 
this  judgment  ^vas  reversed^  upon  the  ground  that 
the  words  '^  all  the  rest  of  the  real  estate/'  created 
an  estate  in  fee ". 

Oh  being  afterwards  carried  into  the  House  of  Lords^ 
the  following  question  was  put  to  the  judges : — ''  What 
estate  the  devisee,  Sissily  Carr,  took  in  the  premises 
in  question  ?''  And  the  judges  having  taken  time 
to  consider  the  said  question,  the  Lord  Chief  Baron 
of  the  Court  of  Exchequer  delivered  their  unanimous 
opinion,  that  Sissily  Carr  took  an  estate  for  life  in  the 
/premises  in  question.  Whereupon  the  judgment  of 
the  Court  of  Exchequer  Chamber  was  reversed,  and 
the  judgment  of  the  Court  of  King's  Bench  affirmed. 

Again,  where  a  testator  made  his  will  in  these 
:words  :-^As  to  what  real  and  personal  estate  it  hath 
pleased  Almighty  God  to  bless  me  with,  I  give  and 
dispose  of  the  same  as  followeth.  First,  my  will  is, 
Uiat  all  my  debts  and  funeral  expenses  be  justly  paid 

"  I  Bos.  et  Pal.  Rep.  b':iS. 
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aff  and  disckmrged  o«t  -of  my  persoml  ettete,  and  if 
the  fiame  ihall  faH  abort,  I  do  hereby  charge  my  ved 
estate  with  the  payment  <of  the  same.  I  do  herel^ 
give  and  devise  all  my  aaessuages,  iaads,  teaemeidg, 
end  hereditaments  whatsoever,  aitiiate,  i&c.  unto  Wi^ 
hMn  Allen  of  S.  SM  of  Thomas  Allen  of 'S.  aifoneoud, 
deceased.  The  question  was.  What  estate  passed  ly 
these  words  ?  And  Lord  Kenyon  said,  that  the  delis 
fveoe  .not  at  all  events  charged  upon  the  real  estate,  but 
only  coirtingently,  if  the  personal  estate  ahoiild  not  be 
sufficient,  and  thereforedid  not  come  up  to  the  cases 
cited  of  a  gross  sum  to  be  paid  out  of  the  land,  and, 
conseqnentky,  gave  no  more  than  an  estate  for  life  to 
the 'devisee,  and  judgment  was  given  accordingly*. 

Where  In  the  last  section  many  cases  were  produced  Jto 

mitingan     shew  that  an  express  estate  to  A.  for  life  with  rc- 

ettatetail  .  « 

hm?e  been    maiuder  to  a  definite  number  of 'his  sons  in  succession 
in  their  ef-  in  tail,  followed  by  a  dcvise  over  in  default  of  issue 
life  estate   of  A.,  afibrds  a  ground  for  construing  A.  to  take  an 
cecdingr      ostatc  tail  in  order  to  carry  the  estate  to  atl  the  child- 
tory^ords.  ^ ^H  of  the  first  iaker.     And  the  distinction  between 
•such  a  case  and  one  wherein,  after  such  express  estate 
for  life,  the  limitation  was  to  all  and  every  the  son 
.and  sons  in  tail  without  limit,  was  pointed  out.    In 
Lowe  V.  Davis '^,  we  have  an  instance  of  a  contrary 
kind  to  those  wherein  an  express  estate  for  Itfe  has 
been  enlarged  into  an  estate  tail,  to  ^ifectuate  the  ge- 
neral intention  of  the  testator.     In  that  case,  a  devise 
to  a  man  by  words  formally  limiting  an  estate  taili 
-was  so  restrained  by  subsequent  words  as'to-pass  only 
an  estate  for  life.     The  devise  was  "to  I.  S.  and  his 
heirs  lavr&lly  to  be  begotten,  that  is  to  say,  the  first, 

0 

•  Doe  9.  Allen,  8  Term  R.  497.  'd  Lord  Raym.  1561. 
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•eeond^  thirds  ttnd  every  ocller  soft  and  sons  svcces- 
vively^  lawfully  to  he  begotten  of  the  body  of  the  said 
I.  S.^  and  the  heirs  of  the  body  of  soch  firsts  second^ 
thirds  and  eveiry  other  6dn  and  dons  successively^  law- 
felly  iBsning^  SB  they  shall  be  ia  seniority  of  age^  and 
priority  of  birth^  the  eldest  always  and  the  heirs  of  his 
body  to  be  preflsred  before  the  youngest  and  the 
heirs  of  his  body^  and  in  defavU  4jf  such  issue,  then 
to  his  right  heirs  for  ever ;  and  the  court  adjudged  the 
estate  of  I.  S.  to  be  for  life  only^  and  not  an  enta3. 

The  countess  of  S.  devised  lands  to  trustees  to  pay  Of  the 

"^    equitable 

her  debts  and  legacies^  and  then  to  settle  the  remain*  constmc- 
der  one  moiety  on  her  t^  Hemy  and  the  heirs  o/^T^ 
his  body  J  by  a  second  wife^  and  in  default  of  such  is-  wui. 
sue  to  her  son  Francis^  and  the  heirs  of  his  body ;  the 
other  moiety  to  Francis  and  the  heirs  of  his  body^ 
with  remainders  over^  and  directed  that  it  should  ne- 
v^r  be  put  in  the  power  of  either  to  dock  the  entaiU 
,It  was  decreed  that  the  sons  should  be  only  tenants 
for  life^  without  impeachment  of  waste ;  and  should 
not  have  an  estate  tail  conveyed  to  them  notwithstand- 
ing the  express  words  of  limitation  ^  The  founda* 
tion  bf  which  decree  was  that  the  estate  was  not  exe- 
cuted but  only  executory ;  and  that  thertfore  the  in- 
tent and  meaning  of  the  testatrix  was  to  be  pursued. 
She  had  declared  her  mind  to  be  that  her  sons  should 
not  have  it  in  their  power  to  bar  their  children^  which 
they  would  have  if  an  estate  tail  was  to  be  conveyed 
to  them.  And  it  was  said  to  be  as  strong  in  the  case 
of  Such  an  executory  disposition  for  the  benefit  of  the 
issue^  as  if  the  like  provision  had  been  contained  in 
marriage  articles.     But  had  she  by  her  will  devised  t» 
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ber  sons  «b  estate  tail^  the  law  must  have  taken  f\B.c%, 
itiotwithstanding  any  subsequent  clause  or  declaration 
in  the  will^  that  they  should  not  have  power  to  dock 
the. entail.  And  this  a|9^ees  with^  and  well  explains^ 
what  w€u;  said  by  Lord  C.  Harcourt  in  Bale  «.  Gok- 
man^  that  ''  the  intent  must  be  construed  acc<H^Ung 
to  what  appears  upon  the  will^  and  according  to  the 
knovm  rules  t^f  law.'* 

It  appears  that  the  decision  in  the  case  just  above 
stated  was  grounded  upon  the  latitude  afforded  to  the 
court  to  interfere  in  moulding  the  settlement  of  wbich 
the  will  was  directory,  according  to  the  spirit^  though 
not  according  to  the  letter  of  the  will.  But  where  the 
devise  is  immediate  in  its  operation^  n6t  directing  a 
settlement^  but  settling  the  estate  by  positive  limita- 
tions^ even  though  the  subject  of  the  devise  is  a  trust 
estate,  such  equitable  limitations  seem  to  be  subject 
to  the  same  strict  construction  as  legal  estates,  and  to 
afford  no  room  for  the  exercise  of  judicial  discretion 
in  departing  from  the  letter  of  the  will  to  effectuate 
the  general  and  presumable  purposes  of  a  settlement. 
And  such  appears  to  have  beeii  the  principle  whidi 
governed  Lord  Hatrcourt  in  his  reversal  of  the  decree 
of  Lord  Cowper  in  Bale  v.  Coleman '. 

In  that  case  the  testator  devised  to  trustees  and  their 
heirs  for  payment  of  debts'  and  legacies^  and  after 
debts  and  l^acies  paid,  wiUed  that  one  fourth  part 
should  be  and  remain  in  trust  for  £.  for  life,  with 
power  of  leasing ;  and  after  her  decease,  in  trust  for 
C«  for  and  during  the  term  of  his  life,  with  like  power 
of  leasing,  and  after  his  decease  to  the  heirs  male  of 
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^  Ifife  K6dy  of  C,  femainder  cnrfer.  This  being  the  de- 
Vhte  of  a  tttiftt.  Lord  Cowpet  conceited  that  it  differed 

.  tr6th  An  itftmelRaie  devise,  and  that  it  was  rather  to 
16^  tobkcid  tipon  ih  the  naitar^  6f  an  Executory  devise^ 

^  fb  take  eiffeet  dfter  debts  paid ;  o¥  in  the  hatttre  of 
mtttisi^  Arttcfes ;  besides  that  the  enabling  C.  to  make 
lea«*s  feeemed  to  imply  very  strongly,  that  he  was  to 
httte  no  pimet  to  di^pbse  of  the  ihheiit^nce. 

But  tfae  s&fn6  citttse  toftdttg  6n  before  Ldrdf  Har- 
tottf (,  Mpdh  A  reheating,  be  ^id  the  case  of  a  will  dif- 
men  ft6fh  ibe  e^ses  o(f  marf i^e  articles,  ?h  the  na- 
ture df  wJiieH  the  issue  were  particnlarly  considered, 
and  lodked  nptrti  as  ][)fnrchasef s.  That  in  cases  of  a 
tWK  #her*  (he  piar(?es  claim  voluntarily,  the  testator's 
intent  nrnst  be  presumed  to  be  consist^  toUh  th6  rulei 
of  law  ;  and  that  at  law  the  same  words  would  cer- 
(iitiftly  Areftte  An  estate  tbXt  That  it  could  not  \i€  in- 
fftfred  With  any  Certainty  from  dhe  J^ower  of  leasing^ 
AM  no*  estiH:6  tkA  was  VnteMed,  such  powei"  being 
diote  benefieid  tlitih  tbat  which  was  givetf  t6  a  tenant 
ltd  tdf  by  the  sfAtute ;  ai&d  as  the  debts  were  admitted 
by  the  ^eading^  t6  be*  All  {>'aid,  (he  same  construction 
Was  €6  be  madfe  As  if  there  hAd  been  originally  ho 
tru^t.  'His  Lordship,  upon  (h^de  grounds  decreed' 
A/s  sbare  to  b^  cdnveyed  to  &im  and  the  heifs  maTe 
of  bid  bttrfy. 

tf  e  do  not  find  that  distihetionr  alluded  to  by  ^rd' 
Ifarcourt  in  the  above  case,  which  has  been  so  fre- 
cjuentty  recognized  in  other  cases,  namely,  betvireen 
executed  andexeeutofy  trusts ;  but  on  the  negative  side 
an  denying  to  exiecuted  trusts  a  greater  latitude  of  con- 
struction than  is  conceded  to  the  limitations  of  legal  es- 
tates, his  doctrine  has  the  support  of  a  very  prevailing 
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series  of  authorities.  Lord  Harcourt  was  not  called 
upon  to  make  any  distinction  between  trusts  executed 
and  immediate^  and  trusts  executory  and  prospectiye^ 
as  the  trusts  in  the  case  before  him  were  undoubtedly 
of  the  former  kind^  and  the  decision  of  his  Lordship 
proceeds  upon  the  analogy  between  this  description  of 
trusts  and  limitations  of  the  legal  estate^  Instead  of 
simply  denying  the  resemblance  of  these  executed  and 
completed  estates  in  equity  to  the  case  of  articles  di' 
rectory  of  a  future  settlement^  he  takes  rather  too 
broad  a  ground  by  insisting  on  the  supposed  propriety 
of  a  severer  construction  of  wills  than  of  marriage  ar* 
ticles^  dra^vn  from  the  distinct  natures  of  the  instru- 
ments themselves^  which  would  extend  such  severer 
•  construction  to  executory  as  well  as  to  executed  trusts 
if  contained  in  a  i^ill. 

^^l^     '^^^  distinction  between  these  two  descriptions  of 

"4S!  P^'^*^"'**  ^^^  ^^^^  considered  adjudications  have 
turned;  and  without  resorting  to  which^  we  should  in 
vain  search  for  a  principle  to  reconcile  the  cases  on 
the  subject.  In  the  case  of  the  Earl  of  Stamford  v. 
Lord  Hobart '  determined  by  Lord  C.  CoM^per^  whose 
decree  Was  affirmed  by  the  Lords^  the  opinion  of  Lord 
Harcourt  as  to  the  propriety  of  putting  a  stricter  con- 
struction  in  general  upon  wills  than  marriage-articles, 
ivas  implicitly  denied.  It  was  there  observed  that,  as.it 
was  usual  for  equity^  in  cases  of  executory  articles  for 
settling  of  estates,  to  supply  informalities  and  defects, 
especially  when  the  things  supplied  were  necessary  to 
support  the  msiin  intent  of  the  parties^  and  to  carry 
such  articles  into  execution^  according  to  that  intent, 
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as  far  as  it  might  agree  with  law^  though  not  strictly 
according  to  the  words  and  penning  of  the  articles ; 
so  a  fortiori  would  eq-jiity  do  in  the  case  of  a  will, 
where  the  same  was  to  be  executed  by  a  conveyance 
to  be  made. 

If  the  view  of  this  doctrine  taken  in  the  last  cited 
case  be  a  correct  one.  Lord  Harcourt's  general  rea- 
soning from  the  distinct  characters  of  the  instruments 
themselves,  the  one,  i.  e.  marriage  articles,  being  consi- 
dered as  standing  on  obligatory  and  valuable  considera- 
tions, the  other  on  the  mere  intention  and  voluntary 
bounty  of  the  testator,  seems  to  have  gone  too  &r,  and 
further  than  was  necessary  for  the  support  of  his  deci- 
sion of  the  case  before  him ;  there  being  quite  suffi- 
cient ground  for  it  in  the  analogy  between  trust  estates 
executed  or  fully  limited,  and  estates  at  law,  and  in 
the  sound  intelligible  maxim  of  equitas  sequitur  le- 
gem. I  have  insisted  the  more  on  this  point,  because 
in  the  learned  and  elaborate  discussion  of  these  cases 
by  the  late  Mr.  Feame,  that  profound  writer  seems 
to  lend  some  countenance  to  this  mode  of  treating  the 
subject. 

The  strict  consideration  of  trust  estates  which  was 
the  ground  of  the  decision  in  Bale  v.  Coleman  was 
fully  adopted  by  Lord  Hardwicke  in  Garth  v.  Bald- 
win \  In  which  case,  there  was  a  devise  of  lands  to 
a  trustee,  in  trust  to  pay  the  rents  and  profits  to  S. 
for  her  separate  use  for  her  life,  as  if  she  were  sole ; 
and  after  her  decease  to  pay  the  same  to  E.  her  son 
for  life,  and  afterwards  to  pay  the  same  to  the  heirs 
of  his  body,  and  for  want  of  such  issue,  to  pay  the 
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time  t^  fi}I  a[i4  every  other  $Wi  or  90ns  of  the  My  cl  8. 
)>f gottee^  Ac.  Upon  th«  quMtioB  wlmther  B-  ita«  ti- 
titled  to  the  lanib  ia  tail^  or  for  life  only.  Lord  HabA^ 
wkke  proceeded  on  this  prineiple^  nemely^  that  it  Umi- 
tations  of  a  trast  either  of  a  real  or  personal  estate  ii 
be  determined  in  that  courts  the  construction  ought 
to  be  mAde  according  to  the  conatructioB  of  limita- 
tions of  a  legal  estate^  unless  the  intent  of  the  tcstster 
av  aiUhor  of  the  trast  pkinly  appeairs  to  the  coatnf  j. 
He  kid  it  down  as  a  maxioi^  that  he  was  not^  in  t 
court  of  equity^  to  overrule  the  legal  construetioa  sf 
the  limitation^  unless  the  intent  of  the  testator  or  tt- 
thor  of  the  trust  appeared  by  deckration  pkin^  vis.  by 
pkin  expression  or  necessary  implication.  And  ac- 
•cdrdingly  he  decreed  a  conveyance  in  tail  to  B. 

It  eojEiM  scarcely  have  been  expected  that  alter  the 
decree  of  Lord  Hardwicke  in  Bagshaw  «.  9pe1lc«r^ 
bis  liordthip  would  have  reasoned  as  we  find  hia  ds- 
ing  in  Garth  v.  Baldwin  jnst  above  cited :  ibr  in  Bs^ 
ehaw  t?.  Spencer^  the  expressed  grouad  of  the  dieci* 
fuk>n  was  the  distinction  between  a  trust  in  equity, 
and  a  mere  legal  estate ;  his  Lordship  at  the  same 
time  deckring  that  all  trtists  in  notion  of  law  were 
^pf^oufiny,  aoik  that  the  distinction  between  tmsts  ex- 
.  fluted  md  executory  had  nevex  been  estdbbshed. 

Again  in  the  case  of  Roberts  v^  Dixwell'^Lord  Nshf- 
vfigke  observed^  that  the  latter  part  of  the  trast  ws 
i^^rely  executory^  to  be  carried  into  execution  after 
Ihe  performance  of  the  antecedent  trusts.  That  the 
IrthOle  direction^  thereliare>  fell  upon  the  eourt^  sad 
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they  were  to  direct  how  the  parties  were  to  c&mef. 
He  said^  that  the  Court  had  taken,  much  greater  Hber^ 
ties  in  the  constmction  of  exeetOory  tnits,  ibm 
where  die  trusts  were  aetaaily  executed;  and  <firected 
tt  cenveyttnce  to  the  sons  successively  in  tail^  it  bein^ 
not  a  trust  executed^  hut  executory. 

Thus  notwithstanding  the  reasonhig  of  I^oyd  Hahi'* 
Wtcke  in  Bagshaw  v.  Spencer,  h^  will  be  found  ill 
other  case»  decided  by  him  boft  before  and  after  thM 
ease,  to  have  n]^held  by  his  aufhoi4Cy  the  distin^^ibn 
taken  by  Lord  Talbot  in  Lord  Ofenorchy  t).  BMviH^^; 
which  may  be  considered  air  the  great  oi^e  upoA  CM 
stfbject  The  devise  in  thaC  cdse  was  to  tnirtees,  a^d 
their  heirs,  in  trust  till  the  marriage,  or  de^th  of  die 
testator's  grand-datiglrter,  to  receive  the  i^nfiB  ind 
profits,  atid'  phy  her  an  annuity  for  her  maintenance  ; 
and;  as  to  the  rofsidue,  to  pay  his  debts  and  lega^btes, 
amd  after  payment  thereof,  in  trust  for  his  gratid'^ 
daughter,  afnd  if  She  maVried^  a  Protest&nt,  after  hep 
coming  of  a^,  or  witfi*  coniffent,  fteA  to"  convey  the? 
estate  after  such  marriage,  to  the  use  of  her  for  liffe, 
without  iftipeachment  of  waste,  r^itiaindei^  to  her  Hus^ 
batid  for  life;  i^entalndiefr  to  Che  is^e  of  her  body  widi" 
seVc^yai  rvMiiiiidei^  over ;  attd  One  of  the  <|u^slioritJ^ 
i#as;  whetber  Lacfy  GHenorc^y,  (the  grand*d«ug!itet^ 
under  thiif  yViW  was^  tWianl  fbi»  life  or^  ill  tail  Edrd' 
Talbot  said  he  should  have  made  no  difficulty  of  d^- 
termining  this  to  be  an  estate  tail  had  it  been  the 
case  of  an  hftmec^tedtviM.  Bfe  thought,  itl  cHi^es  of 
trusts  executed,  or  immediate  devises,  the  construc- 
tion of  the  courts  of  law  and  equity  ought  to  be  the 
jsame^  for  there  the  testator  did  not  suppose  any  other 
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conveyance  would  be  made.  That  the  case  of  Pa- 
pillon  V.  Voice '  seemed  a  strong  authority  for  exe- 
cuting the  intent  in  executory  trusts^  as  well  as  in 
marriage  articles ;  and  he  accordingly  decreed  to  Lady 
Glenorchy  only  an  estate  for  life  with  remainder  to 
her  first  and  other  sons  in  tail  male^  &c« 

SonI)f3fr*      ^'  would  be  useless  to  cite  more  cases  upon  this 
^^^^     subject.   All  of  them  which  had  taken  place  before  and 

cia'^tioBlr  d^^^S  ^^®  *^"*^  \isc^^  been  collected^  and  reasoned  upon 
I^Lord  by  Mr.  Fearne  in  his  Essay  on  Contingent  Remain- 
gd  Lorj  ders^  whose  opinion  was  strongly  in  favour^  as  well  of 
the  close  analogy  between  trust  estates  executed  and 
legal  estates^  as  of  the  distinction  between  such  ex- 
ecuted trust  estates^  and  such  trusts  as  are  execu- 
tory^ and  which  leave  something  to  be  done  on  which 
a  court  of  equity  may  ground  its  special  interference 
to  carry  the  intent  of  a  testator  into  full  effect.  We 
may  conclude  with  observing^  that  Lord  Thurlow  in 
Jones  V.  Morgan  '^  adhered  to  the  principle  of  apply- 
ing the  same  rules  to  trust  as  to  legal  estates  where 
the  devise  is  immediate ;  and  that  Lord  Eldon  in  the  im- 
portant case  of  the  Countess  of  Lincoln  v.  the  Duke 
of  Newcastle  %  said^  that  there  is  a  distinction  be^- 
tween  a  will  making  a  direct  gift^  and  a  covenant  by 
articles  to  be  executed^  but  none  between  a  covenant 
in  ccmsideration  of  marriage^  and  an  executory  trust 
by  will. ' 
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What  wards  create  a  Joint- Tenancy,  and  what  a 

Tenancy  in  common  in  a  WiU.  c^;  > ,   /^ 

INDEPENDENTLY    of   all  inference   to   be  V^^''' ' '>; 
drawn  from  the  contents  of  the  Mrill^  it  is  well  settled 
that  a  devise  to  two  or  more  generally,  or  to  two  or 
more  and  their  heirs^    makes    them  joint-tenants. 

Courts  both  of  law  and  equity  are  said  qow  to  lean  Covits  of 
izg'amsf  joint-tenancy ;  though  formerly  it  was  other-  •quityiean 
wise,  upon  the  ground  of  the  inconvenience  of  mul-  construe- 
tiplying  services  under  the  old  tenures  *,     Any  words  jomt-te. 
therefore,  importing  an  equality  of  benefit,  will  lead  °*"^^' 
to  the  construction  of  a  tenancy  in  common.    Thus, 
nothing  is  better  settled  than  that  in  a  will,  the  words 
''  equally  to  be  divided'*   will  create  a  tenancy  in 
common^ 

But  it  sometimes  happens  that  after  such  dislri^  wiiat  has 
hutive  words  the  testator  adds  an  express  limita-  constrac- 
tioQ  to  the  survivor,  or  directs  that  the  estate  may  there  are 
be  enjoyed  with  benefit  of  survivorship;  which  has  a  porting  an 
tendency  to  embarrass  tbe  construction.     It  has  been  fnteres^^ 
laid  down  in  positive  terms  that  where  lands  are  de^  J^JrvWor-* 
vised  to  two  or  more  persons,  to  hold  to  them  and  the^^Sl!?"*^ 
the  survivor  of  them,  they  will  take  an  estate  in  joint-  '^"^ 
tenancy,  though  there  may  be  other  words  in  the  will 
indicating  a  tenancy  in  common  **.     And  Lord  Hal^ 
has  said,  that  a  devise  to  two  equally  to  be  divided 
between  them,  and  to  the  survivor  of  tbem^  makes 
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an  estate  in  joint-tenancy  upon  the  express  import  of 
the  last  words  \  But  this  doctrine  has  not  prevailed 
in  later  cases^  in  which  the  courts  have  been  ingenious 
to  give  effect  to  the  words  of  severance  without  sacri- 
ficing the  words  of  survivilrship. 

In  some  cases^  however^  the  construction  of  ¥^rd8  in 
a  will^  as  importing  a  joint-tenancy^  has  l^^en  £i^voigir^ 
as  tending  to  e&ctuate  and  preserve  the  estates.  As 
where  a  testator  devised  to  Jane  and  Eliacabeth  all  his 
estate^  to  be  equally  divided  between  them  during 
their  natural  lives^  and^  after  the  deceases  of  the  sgid 
Jauje  and  Elizabeth^  to  the  right  heirs  of  Jane  for 
ever;  the  only  questioi^  wa^^  whether  this  devise 
made  Jane  and  Elizabeth  joint-tenants  for  life^  so  a$ 
that^  upon  the  deftth  of  Jane^  the  whole  survived  tQ 
Elizabeth  for  life ;  or  whether^  upon  the  words  ^^  equally 
to  be  divided  between  them^''  they  were  tenets  in  com- 
mon'? 

Lord  Chief  Justice  Holt  pronounced  the  opinion  of 
the  Court  that  they  were  joint-tenants^  notwithpt^d- 
ing  the  words  ''  equally  to  be  divided  aii)ong  Uisw^" 
and  that  the  lands  ought  to  survive  to  ESUzftb^th; 
1st.  B^cause^  though  upon  9ucli  words^  geqerally  they 
would  be  tenants  in  common  ;  yet  if  it  should  be  so  ii^ 
this  case^  it  would  be  eij^pressly  against  the  intenj;  of 
the  testator^  and  would  defeat  the  heirs  of  Jfine  of 
part ;  for  they  were  to  take  alto^etl^er^  and  not  by 
moieties^  one  at  one  time^  and  ope  at  another^  bu( 
all  at  once ;  if  they  should  be  tenants,  in  coipmon, 
they  must  take  by  moieties  at  several  tiiqeq.    Sdly^  U 

•  1  Vent,  216- 
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was  expressed  that  the  heirs  of  Jane  were  not  to  take 

till  after  both  their  dopeases.    Sdly^  If  they  should 

be  teoaot«  in  common^  thea  the  heirs  of  Jane  would 

be  in  danger  to  lose  a  ipoiety ;  fot^  as  to  th^  one 

moiety^  it  ma^ t  be  a  contaAgent  r^nniiid^ ;  sio  dial 

if  Elizabeth  had  died  duriiig  the  life  of  Ja»e,  Urn 

^^ontingpo^y  for  that  a»oiety  ni»t  bappeoiag  [mhm  the 

pff^ftifiuhr  estate  determmedj^  it  mflst  desc^id  to  the 

h(Birs  a|;  ^av  of  the  testator^  wha  were  Elig^ietb  aittl 

the  issue  of  Ja^e,  a«  coparceners.    4ihly^  Jane  and 

Elizabeth  were  heirs  at  la^r  of  the  testeter,  and^  as 

such,  the  wVoI^  would  have  descended  te  them  in  ear* 

parcenary^  if  no  will  had  beea  maili^;   baA  \%  wm 

plain^  the  testator  intended  to  prefer  the  heirs  of  Jane 

to  the  v^hple.    It  was  ^refore  a<^dged  that  Bliaa? 

beth  and  Jane  took  as  joint-tenai^. 

A.  lianrs.  devised  ^1  his  estpita  io  D.  to  Ms  four 
younger  children,  A.^  B.,  C.^  and  J}.,  their  hiesrs  and 
assfgjos  for  ever,  equally  to  be  divided  brtween  theai> 
sfaar^  and  share  alike,  as  tenants  ia  cosunon,  and  not 
as'joiatrtenaats^  toiih  ben^  of  survworship^.  Lord 
Hardwicke  said,  that,  in  ChaBcery,  jpiat4«»»neies 
were  not  fevowred  ;  because  they  were  a  kind,  of  es^ 
tate  that  did  not  nsafce  provision  for  posterity :  neither 
did  courts  of  law  at  this  day  favour  them,  though 
liCHrd  Cdkfi  says^  that  jaint-tenancy  is  favottred>  be- 
c]Mi90  i\m  law  was  a^wnst  the  divisiea  of  tenures^ 
huA,  aa  tenares  were  abolished,  thai;  raseon  hwi' ceased 
wd  cmirl^  o£  laivf  inetined  the  saaie  way  wilb  the 
€tm^  of  eqwjtyt  Arnotber  was,  that  where  there 
mv»  eoxitradiotory  werda  i»  a  will^  the  ooNrtnade.  a 
DGf»9P))«lde  a^d  unifetrro  coidstnaetionv  and  vraald  r^ 


n 
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ject  such  words  as  were  absurd^  and  contradictory  to 
the  intent  of  the  testator.  The  words  '^  equally  to 
be  divided^''  in  a  will  made  a  tenancy  in  common  ; 
here  was  also  added^  "  as  tenants  in  common^  and 
not  as  joint-tenants/'  which  are  very  strong  words ; 
but  then^  it  was  also  said^  ''  with  benefit  of  survivor- 
ship/' which  last  words  created  the  difficulty  in  the 
case ;  that  is^  to  know  at  what  time  the  testator  in* 
tended  this  benefit  of  survivorship  should  take  place. 
This  might  be  explained  by  another  part  of  the 
will^  where  he  plainly  pointed  out  a  survivorship 
among  the  children  themselves^  as  to  personal  estate^ 
where  the  words  were,  '^  If  any  of  my  younger  child* 
ren  die  under  age  and  unmarried^  then  I  direct  that 
the  share  of  him  so  dying,  shall  go  to  the  survivors." 
Then  he  came  to  this  devise  of  his  real  estate,  to  his 
said  four  younger  children ;  but  it  was  true  he  did  not 
say,  with  the  like  benefit  of  survivorship.  He 
thought  it  was  natural  to  consider  this  as  a  fund  or 
provision  for  these  four  children ;  and  that  he  meant, 
if  any  of  them  should  die  before  21,  or  unmarried, 
that  the  share  of  the  child  so  dying  should  go  among 
the  other  children :  and  he  was  of  opinion  that  C. 
dying  under  age,  his  share  did  survive  to  the  others, 
and  should  not  go  to  the  heir  at  law. 

Adverting  to  what  had  been  urged  in  argument, 
viz.  that  by  the  words  *'  with  benefit  of  survivorship," 
might  mean  to  prevent  a  lapse  if  one  or  more  died  in  the 
life-time  of  the  testator,  his  Lordship  seemed  to  think 
this  too  nice  a  construction,  and  observed  that  it  was 
«Qt  probable  that  the  testator  meant  by  the  ^  benefit  of 
survioorship/  survivorship  of  himself;  for  a  testator  sel- 
dom provides  for  a  contingency  in  his  own  life-time,  for 
when  any  such  happens  he  may  alter  his  will  if  be 
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pleases.  But^  continued  bis  Lordship^  if  no  other  rea- 
sonable construction  can  be  put  upon  these  words^  the 
court  ought  to  resort  to  it^  as  in  the  case  of  Lord  Bindon 
V.  the  Earl  of  .Suffolk';  which  was  the  case  of  a  de-^ 
vise  to  five  grand-children^  share  and  share  alike, 
equally  to  be  divided  between  them^  and  if  any  of 
them  die^  then  to  the  mrvioor,  and  they  were  held  to 
take  as  tenants  in  common ;  for  by  the  words  '^  if  any 
of  them  die,  his  share  shall  go  to  the  survivor/'  Lord 
Cowper  said^  it  must  be  intended^  if  any  of  them  • 
should  die  in  the  life-time  of  the  testator^  for  by  that 
construction  every  word  of  the  will  would  have  its 
effect  and  operation. . 

And  in  the  case  of  Rose  d.  Vere  v.  Hill  ^  where  the 
devise  was  to  the  testator's  five  children,  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint-tenants.  Lord 
Mansfield  and  the  Court  of  King's  Bench^  consi« 
dered  the  devise  as  creating  a  tenancy  in  common 
in  fee,  and  that  the  words  ''  survivors  and  survivor*' 
related  to  the  death  of  the  testator. 

ft 

But  where  J.  S.  devised  lands  to  A.  and  B.  and  the 
survivor  of  them,  and  their  heirs  and  assigns  for  ever, 
equally  to  be  divided  between  them,  share  and  share 
alike,  and  A^  died  in  the  testator's  life-time,  and  then 
the  testator  died,  leaving  C.  his  heir  at  law,  the  court 
said,  that  wills  must  be  so  expounded  that,  if  possible, 
every  word  might  have  its  effect.  That^  in  that  case 
the  devise  being  to  two  and  the  survivor  of  them, 
they  were  plainly  joint-tenants  for  life ;  and  that  the 
next  words  ^'  and  to  their  heirs  equally  to  be  divided 

T I  P.Wmi,  9«.  <S  BniT.  mi.  ' 
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faetwwn  tlMm^  di»e  and  gbam  alike/*  an  j^Iainly  im- 
parted  tbtni  to  be  tenanta  m  t&tattHm  6t  die  hilwnrtt- 
oaae,  bf  wbkh  eiimtructkm  every  wm4  <€  fke  wiH 
took  effleef.  Bat  Ai4i$mng  died  in  the  tesCator'ailfe- 
line,  B.  became  thereby  entitled  to  the  wbole  for  his 

« ■ 

life ;  and  tbe  inheritance  of  A.  bwrhi^  lapsed  hy  bis 
deatb^  bis  moiety  mast  descend  to  C  as  the  testator's 
b0iratbMr\ 


d&^'of  Wbtre  there  aw  two  different  disposifions  of  CM 
wt^^  same  estate  in  a  wM^  fbe  betlev  opinion  seems  fio  be 
fiUont  of    tiBtt  tbe  tirer  deimces  shaft  take  in  moieties :  tbonsfh 

the  make  ^ 

cfute  in  a  Lord  Coke  was  of  opinion  that  the  fetter  words  re- 
voked the  former  ^  In  many  of  tbe  old  books  it  is 
said  ganeraily^  that  there  sheald  be  a  joint-tenancy  ^ ; 
but  Mr.  Aurgra^e  observes-^  that  according  to  the  mo- 
dean;  epiakint^  and;  it  seems^  the  best,  there  wifi  be 
a  joiat^tenaney,  or  tenancy  in  common,  according  to 
the  woitla  used  in  limiting  the  two  estates ;  by  which 
it  is^  meaat^  ^at^  if  the  two  estates  given  by  die  wiB 
have  the  anity  or  sameness  of  interest;  essential  to  a 
joiatt-tenaneyi,  tbe  devisees  shallbe  joint-tenants ;  but, 
if  otherwise^  they  shall  be  tenants  in  common. 

The  coarts  Thebookaabound  ^n  caaes  in  which,  where  red  or 
hold  of  p/vspqai  estate  is  devised  to  two  or  more  persons;  the 
wSJ^io  coiurtsfbave  shewn  an  inclination  to  lay^beld  of  any 
tei^yuT  wprdf^  in  tbe:  wJV' indiaeliiig  an  intention' to  nKike  aa 


eqiial  partitioa  of  the  property,  &»  construe  ita'tenaaey 
imopvunon.  Aripfui^  devised  his  lands  to  his  wi&flir  lifi^ 
tba.r<imai|i|les  te  A.>  B^^andC,  and  their  beirs^res|Rr« 
tm^  fat  av«r.  Aadiha  qiiestion being,  wbetheir  Ai, 
Bi^  mA^<$^  wev0  joMl^tenMtA,  or  tenanto' in^oommon, 

*  Barker  9.  Giles^  9  P.  Wms«  280. 

'  Co,  litt  113.  e.  a»  ^.  S  Atk.  37S.  3  Atk.  4M«     '  Flo vd.  539. 
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At  oQttPt  beU  ibat  tkey  w^re  tenimto  in  tomwiaB : 
ifur  the  intent  ^  the  devitor  iq^petred  in  ikm  w9t, 
Umt  every  «iie  shovld  htve  hk  pwt^  wiA  thmr  hdrs  ; 
■•  here  wa»  %  proTiMan  made  fof  i^Hdreii ;  and  the 
word  ^  reapeetkely/  woidd  be  idte^  if  anoiher  ccan^ 
fffraetibn  sbonld  be  made^  and  wonU  Bonify  no  more 
tfaan  what  the  law  said  wilhavt  it\ 

So,  where  lands  were  defised  to  five  perfofoajr  their 
heir9  and  aasig»8|»  all  of  them  to  have  part  mid  p^t 
alike,  and  the  one  to  have  as  mnch  aa  the  other ;  it  waa 
a<|^u4ggd  to  be  a  tenancy  in  coroiaon "". 

Again^  where  L.  devised  lands  to  *  his  two  sons 
equal^,  and  their  heirs^  it  was  a4j|udged^  that  the 
devisees  took  as  tenants  in  common;  for^  otherwise, 
the  wojd  'eijuaUy^'  would  have  ao  meaning;''. 

A  person  devised  a  messuage  with  the  appurte- 
nances^ unto  M.  G.  and  T.  R.  equally  to  them^  his 
sister's  sons.  Lord  Mansfield  said^  there  was  no 
room  for  argument;  ^equally'  implied  a  division; 
whereas^  if  they  were  to  take  as  joint-tenants,  there 
would  be  no  division  ^ 

A  man  devised  lands  to  his  two  sons  and  (heir  heir^^ 
and  the  longer  Kver  of  them,  equally  to  be  divided 
between  them  and  their  heirs,  after  the  death  of  his 
wife.  The  court  was  of  opinion,  that  the  sons  were 
tenants  in  common,  and  that  the  devise  was  good ; 
and  the  reason  was  grounded  upon  the  construction  of 

'  'iotni  t}.  SraaptDOy  Sty le^  4K.  and  see  llie  same  p^int  in 
Heathe  v.  Heathe,  2  Sa]k«  123. 

"  James  v.  Collins,  Het.  2^.  Cro.  Car.  75. 
*  Lewen  v.  Cox,  Cro.  Elte.  0M«  I  Vera.  9Z. 
/  Denn  9.  GasUa,  Covp.  657. 
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wills^  that  it  oQ^hA  to  be  according  to  the  intent  of  the 
devisor :  his  intent  appearing  to  be  not  only  to  provide 
for  his  two  sons^  but  for  their  posterity ;  and  that  not 
only  his  two  sons^  but  their  heirs^  should  have  an . 
equal  part :  for  the  words  were^  "  equaUy  to  be  di- 
vided between  them  and* their  heirs/'  And  thongh> 
by  the  first  words  it  was  given  to  them  and  the  sur- 
vivor of  them^  yet  the  last  words  explained  what  he 
intended  by  the  word  '  survivor  ;*  that  the  survivor 
should  have  an  equal  division  with  the  heirs  of  him 
who  should  die  first.  And^  though  the  testator  had 
not  aptly  expressed  himself^  yet^  upon  all  the  wordi 
taken  together^  his  meaning  seemed  to  be  so'. 

A  person  devised  a  freehold  estate  to  trustees  and 
their  heirs^  in  trust  to  permit  his  three  sisters  and 
their  assigns  to  hold  and  enjoy  the  said  premises,  and 
to  receive  the  rents  thereof^  to  their  sole  and  sepa- 
rate use ;  and  as  his  sisters  should  severaUy  die,  he 
gave  the  premises  to  their  several  heirs.  Lord  Hard- 
wicke  held^  that  the  plain  meaning  of  the  words, 
''as  they  severally  die^'^  &c.  was,  that  the  sisters 
should  take  as  tenants  in  common  y  And  in  another 
case,  a  devise  of  the  profits  of  land  in  trust  for  the  tes- 
tator's six  younger  children,  tfl  be  distributed  among 
them  in  joint  and  eqtud  proportions,  was  held  to  give 
a  tenancy  in  common,  and  not  a  joint-tenancy  ^ 

A  testator  devised  all  his  real  estates  to  trustees,  as 
soon  as  his  three  daughters  should  attain  their  res- 
pective ages  of  twenty-one,  to  convey  to  them  and 
the  heirs  of  their  bodies,  and  their  heirs,  as  joint- 

'  Blisset  V*  Cranmll,  Salk.  K6. 
«  Sheppard  v.  Gibbons,  9  Atk.  441. 
I  Ettricke  v.  Ettricke,  Ambl.  OM* 
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tenants.  Lord  Hardwicke^  after  observing  that^  on 
account  of  the  direction  to  convey^  this  was  an  exe^ 
cutory  trusty  in  which  case^  the  court  assumed  greater 
latitude  of  moulding  the  will  according  to  the  inten- 
tion of  the  testator;  gave  his  opinion^  that  the 
daughters  did  not  take  as  joint-tenants^  but  that  con^ 
veyances  should  be  made  to  them  at  twenty-one  res- 
pectively^ in  tail^  with  cross  remainders  in  tail ;  by 
which  means^  survivorship  would  be  preserve  upon 
the  death  of  any  daughter  without  issue^  which  was 
the  most  that  was  meant  by  joint-tenants '. 

Robert  Clarke  devised  his  estate  to  trustees^  and 
their  heirs^  to  the  use  of  the  testator's  niece  Susan- 
nah  Clarke^  and  his  two  nieces  Elizabeth  Garland 
and  Ann  Corry,  and  the  survivor  and  survivors  of 
them^  and  the  heirs  of  the  body  of  such  survivor  and 
survivors^  as  tenants  in  common^  and  not  as  joint- 
tenants^  and  for  want  of  such  issue  remainder  over^. 

Upon  a  case  sent  by  the  Master  of  the  Rolls  for 
the  opinion  of  the  Court  of  Common  Pleas^  the 
Judges  of  that  court  certified^  that  the  devisees  took 
as  tenants  in  common. 

T.  S.  devised  a  term  for  years  and  all  her  interest 
therein  to  her  two  daughters ;  they  paying  yearly  to 
her  son  252.  by  quarterly  payments^  viz.  each  of  them 
12/.  108.  yearly  out  of  the  rents  of  the  premises^  dur* 
ing  his  life^  if  the  term  so  long  continued.  This  was 
clearly  held  a  tenancy  in  common^  by  Lord  C.  Jef* 
feries^  the  252.  being  to  be  paid  by  the  two  daughters 
equally  in  moieties^. 

•  Maryat  ©.  Townley,  1  Vez.  102# 
;  Garland  v.  Thomas^  1  N.  R.  83. 
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fint  where      Bttt  njthotiffh  Eccordhig  to  tbese  cases,  and  a  grettt 
8ioD9occnr  many  more   that  mtglH  be  protfuced,  the  mchnatton 
tenancy  in  of  the  cottHs  agakifit  the  cofittrnctioB  of  jeint-teimn- 
co^^wiu  cies,  dispofl«p  theta  to  give  effeet  to  the  slightest  ex« 
S^e  con-     pressioits  indicmthig  the  intention  to  benefit  the  de« 
on^coDj^.  vtsees  e^idly ;  jet  where  no  siidi  expressions  occnr^ 
^ods:    the  courts  wiU  ndt,  on  conjeetural  gitwawb,  moke  ft 
Bufft^^  MhsttUiStidn  wbidi  has  no fouoAition  in  the  will  itieir 
piyM^vf  tosnpportit.    N*r  will  the  SHlgeet  matter  of  the  ^ 
STSiyor  ^"^  ^  '•ga^y  »ttPply  ftny  «gf««it  one  way  or  Ae 
the  other,   other.    And  in  the  eiise  of  a  iwre  money  legacy^  Ao 
rule  is  the  same.    Thus  the  present  Lord  Chancellor, 
in  a  late  oase  ^  stitM  that,  upon  the  doubt  which 
Lord  Tbnrlow  bad  e^ff^resaed  in  Perkins  v.  Bayntoii  * 
whetbi^  ibcte  eoutd  be  a  joint-tenancy  ef  a  mere 
aionefy  legaey  or  a  residue,  and  the  cases  cited  u^ov 
Ibe  distia«*k)ns  sttempted  tfpon  the  qaestion,  wbem 
Ule  residuary  legateai  were  executors,  he  had  IooIkiI 
at  ene  of  (be  original  wills  in  Doctor^a  Commons,  where' 
a  construction  had  been  put  upon  these  bequests ;  and 
he  had  laade  up  Im  nrind  upon  the  poitft,  upotf  w&k^ 
lie  had  never  any  d^ubt  since,  thaiC  a  stnvpk  b6^u€K 
cS  a  legacy  or  a  residue  of  persoMd  property  t^  A. 
and  B.,  without  more,  is  a  joint-tenancy. 

"  Kew  v.Vi^vm^  I  Vern.  95S. 

''GrookAs.DeVaBdssyaVes.  Jun.  107.       '  1  Bro^CCliS. 
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